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foreword to the reprinted edition 


Reports of Income Tax Cases was the first independent journal publishing 
Income Tax Judgements decided by various High Courts of India andthe 
Privy Council, and covered the period 1886-1937 in 10 volumes. This 
journal is cited as I. T. C. (Income Tax Cases). Although the present In¬ 
come Tax Act is an Act of 1961, the fact remains that this 1961 Act is 
based on 1922 Act and the 1922 Act is based on 1918 Act and the 1918 
Act is based on 1886 Act. Therefore, this journal started reporting from the 
year 1886 and onwards. 

This set covers 854 judgements out of which 750 judgements are under 
1922 Act on which is based the 1961 Act and a good number of these judge¬ 
ments contain the basic principles under Income Tax Law which still holf 
good in spite of several amendments todate introduced in the Income Tax Act. 
Citations of I. T. C. (i.e. this set of reports of Income Tax Cases) find place 
frequently in all the standard works on Income Tax Law like—Karjga and 
Palkhiwala’s Income Tax Act , Sundaram’s Income Tax Law , A. C. Sampath 
Iyenger’s Income Tax Act , Srinivasan’s Income Tax Act, Chaturvedi and 
Pithasarya’s Ircomi Tax Act, etc., thus adding to the utility for the readers, 
several fold. From the preface of Sixth Edition of Bindra’s Conveyancing 
Draftsman and Interpretation of Deeds , another standard work published in 
1975. I am hereunder extracting a para wherefrom we can gauge the im¬ 
portance of I. T. C. 

“For purposes of taxation, agreements entered into by the Indian 

companies and Foreign companies, are also scrutinized by the 

Income-tax authorities and such scrutiny is subject to judicial review 

by the highest Court of the land. In the T case of Trustees Corporation 

Ltd. v . Commissioner of Income-tax, Bombay, 4 Income-tax Cases p. 378, 

the Privy Council was required to peruse two such agreements. 

What was purported to be an agreement for the purchase of shares 

of foreign company by Indian company, was described as an elaborate 

arrangement under which the Indian company would receive a sum 

of money. As per this agreement it was held that the shares have 

been issued at a discount which could not be allowed as a trading 
loss/* 


This set covers the period almost in continuation backward to the 
Income Tax Reports set, which started its publication in 1933. Thus by 
adding this set, Reports of Income Tax Cases now reprinted, to one’s 
libraiy where already appear Income Tax Reports from volume 1 and 
on warns, i.e. 1933 onwards, one can enjoy the proud privilege ofhaving a 
complete reporting system in the Income Tax Cases from the very beginning, 
that is, 1886, the year in which the first Income Tax Act was enacted. 
Many unre ported cases are also reported in I. T. C. set. The set followed 

deliveredhi - 

AccounttTcompanier, t'heD/pTrtment Prac '‘ Ci ° nCrS ' Char,cred 


B. MALIK 
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PREFACE. 


INDIAN Income-tax legislation, though as old as i860, has 
been an unfamiliar branch of law to the general practitioner ; and 
until recently when Act VII of 19 iS was enacted, the provisions of 
the Act came up for judicial consideration only very infrequently. 
Since 1918, when the assessee first got the right to have a case stated 
to High Court on a question of law, a considerable body of case law 
has grown up, and with the enlargement of this right under Act XI 
of 1922, the assessees have become keener in the enforcement of their 
rights. References to High Court, consequently, are growing in number 
and importance. I have, therefore, ventured to bring out this collec¬ 
tion of Income Tax Cases , planned on the same lines as the English 
Tax Cases , in the hope that it will supply a want increasingly felt by 
the assessee, the lawyer and the Income-tax Department. • It is 
proposed to keep these reports up-to-date by issuing supplementary 
quarterly volumes of cases decided subsequently. 

In this volume are collected all the decisions under the Income- 

tax Acts of 1886, 1918 and 1922, together with all decisions under 

the Excess Profits Duty Act that have a bearing on questions arising 

under the Income-tax Acts. The collection is made as exhaustive as 

possible; all the decisions reported in the various Indian Law 

Reports, official and non-official, together with some unreported 

decisions being mcluded. in this volume. Since the British Indian 

Income-tax legislation has been adopted almost in its entirety by the 

States of Mysore and Travancore, the decisions of their Chief Courts 

on income-tax references under their Income-tax Regulations have 
also been added. 


The cases have .been arranged chronologically under the 
successive Income-tax Acts. Where cases are referred to in later 
decisions, a short note of the reference is made at the end of the case. 

i'ridJ 511 ^ 6 ^ Utl !‘ ty ° f the reports > especially to the lay puh’ic an 
index ,n the form of an exhaustive digest of Jcases repoTd lleiein 
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has been appended. For facility of reference, I have given a com¬ 
parative table of the sections of the Income-tax Acts of 1918 and 1922 
and the Super-tax Act of 1920, and the sections of the English 
Income-tax Acts and other statutes referred to or considered in the 
reports. Complete cross references, including references to the Tax 
Cases , to the cases, English and Indian, cited in the reports will be 
found in the Table of Cases cited. 

To the Editors and Proprietors of the Madras Law Journal, 
Bombay Law Reporter, Allahabad Law Journal, Calcutta Weekly 
Notes, Calcutta Law Journal, Lahore Law Journal and Mysore Law 
Journal and to the Incorporated Council of Law Reporting for England 
and Wales, my thanks are due for permission accorded to me to utilise 
their reports. I am extremely indebted to my friends, Mr. P. N. Appu- 
swami Iyer, B.A., B.L., High Court Vakil, Madras and Mr. 
M. S. Krishnamachariar, B.A., Law Secretariat, Government of 
Madras, for their valuable suggestions and their help in preparing and 
in seeing the book through the press. I have to express my grateful 
thanks to D. N. Strathie Esq., M.A., I.C.S., Commissioner of 
Income-tax, Madras, for his sympathetic interest in this publication 
and for the facilities afforded to me in the matter of obtaining copies 
of references and the judgments thereon. 

To Mr. R. Narayanaswami Iyer, B.A., B.L., Proprietor, the 
Madras Law Journal Press, my thanks are due for the neat printing 
and excellent get-up of the volume. 

Mylapore , Madras . 

P. R. SRINIVASAN. 
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5 AND 6 VIC. C. 35, INCOME-TAX ACT, 1842. 

S. 41. That the trustee, guardian, tutor, curator, or committee of any person, 
being an infant, or married woman, lunatic, idiot, or insane, and having the direction, 
control, or management of the property or concern of such infant, married woman, 
lunatic, idiot, or insane person shall reside in Great Britain or not, shall be chargeable 
to the said duties in like manner and to the same extent as would be charged if such 
infant were of full age, or such married woman were sole, or such lunatic, idiot, or 
insane person were capable of acting for himself ; and any person not resident in Great 
Britain, whether a subject of Her Majesty or not, shall be chargeable in the name of 
such trustee, guardian, tutor, curator or committee or of any factor, agent or receiver 
having the receipt of any profits or gains arising as herein mentioned and belonging 
to such person, in the like manner and to the like amount as would be charged if such 
person were resident in Great Britain, and in the actual receipt thereof ; and every 
such trustee, guardian, tutor, curator, committee, agent or receiver shall be answerable 
for the doing of all such acts, matters and things as shall be required to be done by 
virtue of this Act in order to the assessing of any such person to the duties granted by 
this Act, and paying the same. 

Schedule D. 


Fourth case.—The duty to be charged in respect of interest arising from secu¬ 
rities in Ireland, or in the British plantations in America, or in any other of Her Majes- 

TJ: m T n u S OUt 01 Brit ? in * and forei ^ n securities, except such annuities, divi¬ 
dends and shares as are directed to be charged under Schedule C of this Act. 

than thJvnlfS t0 ^^ Fged in , reS ? ect the L reof sha11 b e computed on a sum not less 

°j ay — <*> * as the -me can be computed) which have 

abatement! ** re< * 1Ved m Great Bmain m the curr ent year, without any deduction or 

the British rh ? d A Uty be cfaarged in resflCSt of Possessions in Ireland, or in 

GreatBHtain ami 'foreign possessions ° f H> =‘ Ma J“V. domhloo. out of 

than the fulUmount^f^!^ *1 KSpeCt thereof shal > be computed on a sum not less 

Stances 1 “tW^ paya“btIn * GreTt ta ^ for 

thence into Great Britain or from mo GrCat ? ntain ’ or from Property impC^ed from 

sing from pro^rty which sh a H nZLZ^ rece!ved ’"Great Britain, and «i- 

money or value so received on credit or on account ™ POrted mt0 Great Britain, or frC.m 

property, money, orvalue brought To Z brought into Kr remi . ttanc “. 
same on an average of the three preceding years as com P utm g the 

other deductron or abatement than is hereinbefor’e alloS such case.' ^ Wi * h ° Ut 

16 and 17 Vic. c. 34, Income-tax act, 1853. 

S. 2. Schedule D. 

Pas™ rcsidta."rising or scrrujng 
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profits or gains.arising or accruing to am poison residing in the United Kingdom from 
any profession, trade, employment x>r vocation, whether the same shall be respectively 

carried on in the United Kingdom or elsewhere, and to be charged for every twenty 

shillings of the annual amount of such profits and gains. 


And for and in respect of the annual profits or gains arising or accruing to any 
person whatever, whether a subject of Her Majesty or not, although not resident in the 
United Kingdom, or any profession, trade, employment or vocation exercised within 
the l nited Kingdom and to be charged for every twenty shillings of the annual 
amount of such profits and gains. 

And for and in respect of all interest of money, annuities and other annual 
profits and gains not charged by.virtue of any of the other schedules contained in this 
Act, and to be charged for every twenty shillings of the annual amount thereof. 

S. 48. I he duty to be charged under Schedule I) in respect of professions, 
employments, or vocations not contained in any other Schedule of this Act shall be 
computed on a sum not less than the full amount of the balance of the profits, gains 
and emoluments of such professions, employments or vocations upon a fair and ju3'. 
average of three years, instead of the amount of such profits, gains, and emoluments 
within the preceding year, as directed by the rules of Schedule I) in the said Act of 
the fifth and sixth years of Fler Majesty, Chapter thirty-five, but subject in all other 
respects to the said last mentioned rules. 

S. 50. In ascertaining, estimating, or assessing the profits of any person 
chargeable under Schedule 1 ) of this Act, either upon appeal, or otherwise, it shall be 
lawful to estimate the value of all doubtful debts due or owing to such person ; and 
in the case of the bankruptcy or insolvency of the debtor, the amount of the dividend 
which may reasonably be expected to be received on any such debt shall be deemed to 
be the value thereof, and the duty chargeable under the said schedule shall be assess¬ 
ed and charged upon the estimated value of all such doubtful debts accordingly. 


39 AND 40 Vie. C. 59. 


The.appellate Jurisdiction Act, 1876. 


S. 3. Subject as in this Act mentioned an appeal shall lie to the J-fociSO oi 
Lords from any order or judgment of any of the Courts following:, that is to say, 

(0 Of Her Majesty’s Court of App e-l in England ; and 

(2) Of any Court in Scotland from which error or an appeal at or immedi¬ 
ately before the commencement of thjs Act lay to the House of Lords by common law 
or by statute ; and 


(3) Of any Court in Ireland from which error or an appeal at or immedi¬ 
ately before the commencement of this Act lay to the House of Lords by common law 
or by statute. 


LICENSING ACT OF 1904. 

■S. 3. (0 Quarter sessions shall, in each year, unless they certify to the Secre¬ 

tary of State that it is unnecessary to do so in any year, for the purposes of this Act, 
impose in respect of all existing on-licences renewed in respect of premises within their 
area, charges at rates not exceeding and graduated in the same proportions as the rates 
shown in the scale of minimum charges set out in the First Schedule to this Act. 

(2) Charges payable under this section in respect of any licence shall be levied 
and paid together with and as part of the duties on the corresponding excise licence, 
but a separate account shall be kept by the Commissioners of Inland Revenue of the 
amount produced by these charges in the area of any quarter sessions and that amount 
shall in each year be paid over to that quarter sessions in accordance with the rules 
made by the Treasury for the purpose. 

(3) Such deductions from rent as are set out in the second schedule to this Act 
n ay, notwithstanding any agreement to the contrary, be made by any licence-holder 
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who pays a charge under this section and also by any person from whose rent a deduc¬ 
tion is made in respect of the payment of such a charge. 


5 and 6 GeO. V. C. 89, Finance (No. 2) act, 1915. 


S. 31. (1) Section 41 of the Income-tax Act, 1842 (which relates to the charge 

of income-tax in special cases), shall, so far as it relates to the taxation of non-resi¬ 
dents, be extended.— (a) so as to make non-resident persons chargeable to income-tax 
in the name of any branch or manager as well as in the name of any factor, agent, or 
receiver; and (6) so as ^to make non-resident persons so chargeable,-although the 
branch, factor, agent, receiver or manager may not have the receipt of the profits or 
gains of the non-resident. 

(*) A non-resident person shall be chargeable in respect of any profits or gains 
arising, whether directly or indirectly, through or from any branch, factorship, agency, 
receivership, or management, and shall be so chargeable under section 41 of the 
Income-tax Act, 1842, as amended by this section, in the name of the branch, factor, 
agent, receiver, or manager. 

* * * * * 

S. 35-(1) Where any person has paid excess profits duty under this Act the 

amount so paid shall be allowed as a deduction for the purpose of income-tax in com¬ 
puting the profits and gains of the year which included the end ‘of the accounting 
period in respect of which the excess profits duty has been paid ; but where any 
person has received repayment of any amount previously paid by him by way of excess 

profits duty, the amount repaid shall be treated as profits for the year in which the 
repayment is received. 


*0 P 

S. 38. (1) There shall be charged, levied and paid on the amount by which the 
profits arising from any trade or business to which this Part of this Act applies, in any 
accounting, period which ended after the 4 th August 1914 and before the first day of 

fo! y m.m^^ eX f C tv 6 P T 0 ? than £ 200> l £ e P re - war standard of profits as defined 

dntv ^° f hlS f art °f tiu t Act ’ a duty (in this Act Weired to as “ excess profits 
duty ) of an amount equal to fifty per cent, of that excess. 

* * * * * * 

*11 »T h - tFadeS r a l nd businesses to whicb ^is Part of this Act applies are 

carried™ fotfae conti " uousl y ca ™ed on or not) of any description 

«sK* a.yraar tirr 1 .” ^ - »«■»<»■» »■.«» p™ 

(а) husbandly in the United Kingdom ; and 

(б) offices or employments ; and 

. Ji s “Sirs 

st.nd.rt of profits ns 

irsST£SHS t pwsriffas 

•*ct by the Treasury, * appointed for the purpose ofthis Part of this 

* 
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6 and 7 Geo. v. C. 24, Finance act, 1916. 

S. 43. If any person who has paid, by deduction or otherwise, United King¬ 
dom income-tax for the current income-tax year on any part of his income at a rate 
exceeding three shillings and six pence proves to the satisfaction of the special 
Commissioners that he has also paid any colonial income-tax in respect of the same 
part of his income, he shall be entitled to repayment of a part of the United Kingdom 
income-tax paid by him equal to the difference between the amount so paid and the 
amount he would have paid if the tax had been charged at the rate of three shillings 
and six pence, or, if that difference exceeds the amount of tax on that part of his 
income at the rate of the colonial income-tax, equal to that amount. 

* * * * * 


8 AND 9 GEO. V. C. 40, INCOME-TAX ACT, 1918. 

Schedule D. Cases 1 and 2 , Rule 3 (/). 

In computing the amount of the profits or gains to be charged, no sum shall be 
deducted in respect of 

* * * * * 

(/) any capital withdrawn from, or any sum employed or intended to be 
employed as capital in such trade, profession, employment or vocation. 

Schedule D. Rule 1. 

The tax shall extend to every trade carried on in the United Kingdom or else¬ 
where, other than a trade relating to lands, tenements, hereditaments, or heritages 
directed to be charged under Schedule A, and shall be computed on the full amount of 
the balance of the profits or gains upon a fair and just average of three years ending 
on that day of the year immediately preceding the year of assessment on which the 
accounts of the said trade have been usually made up. or on the fifth day of April 
preceding the year of assessment. 


MADRAS DISTRICT MUNICIPALITIES ACT, 1920. 

S. 92. If the chairman publishes a notification under S. 80 that a companies’ 
tax shall be levied, every company transacting business within the municipality for 
profit or as a benefit society shall after the date specified in the said notification pay 
a half-yearly tax on its paid-up capital on the scale shown in Schedule IV, if and as 
soon as it has transacted business in the municipality for the period laid down in S. 95. 



INDEX. 

[iV. B. The sections referred to herein are of Act XI of 

otherwise stated.) 


Abvabs, 

Illegal, not agricultural income 
See UTTARAYAN. 

Account, 

Mere entry in, cannot amount to receipt 
Non-production of, jyhen bars prosecution 

Sufficiency of cause for non-production is a question of fact for de¬ 
cision by Income-tax Authorities. 

See Profit and Loss account. 

Aooountant’s fees. 

See Allowance, Fee. 

Account-keeping. 

Assessee cannot change method of accounting, if by reason 
thereof he obtained certain benefits, e.g., exemption 

Acorue or Arise, 

Meaning of .. 

has not the same meaning and legal effect as * received ” 
does not imply receipt but only a right to receive 
contemplates actual receipt of income and not an income to 
pass into the recipient’s hands at some future time 
used in contradistinction to “ receive ”, to indicate a right to 

receive, representing a stage anterior to the point of time when 

income becomes received 
See Receive, Receipt. 

Adjustment, 


means constructive receipt 

of assessment is also assessment under the Act 

of income of previous year not provisionally assessed can 1 
made in the succeeding year under S. 68, pro. 2 

of super-tax of a registered firm can be made in respect ' 
income of previous year when unregistered .. P 

Advantage, 


Difference between, and gain .. 

See Beneficial Occupation. 

Agent, 


Holding out as, for non-resident, liability to be assera»ri 1 
of non-resident, liable only in res'pect of ta^ome or ““fi “to 

tmnsniittalife t0 princi P al from busin 
earned on by latter m British India 
not chargeable unless the latter is 

Receipt of income on behalf of non-resident ni 
cipal not the test of assessability P 


unless 

PAGE. 

74—75 

120 

48—50 

324—325 

232—233 

392 

43 . 80, 372 
81 
90 

46 

372 

79 

2 59 

277—278 
188—189 

337 . 341 

3 

200 
200, 370 

I7X 
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INDEX. 


Agent —( Contd ). 

Absence of funds belonging to principal does not 
exempt from liability 
need not be a paid servant 
personally liable for the tax 

Possession of, on. behalf of principal is ownership within S. o (2) 
of Act of 1918 

• • • • 

o Contra .. 

bee Stakeholder 174 ; Commission agent, 96 ; Company 
Non-resident. 


PAGE. 

2 

3 

2 

141—142 
144 


Agricultural Income, 


Illegal abwabs, such as Uttarayan, are not 
Income from fisheries and forests, if 

fisheries (jalkar ) not 

ferries and moorings ( Ghatlagi ) not 

markets (hats) not 


• • 


• • 

* 93 , 295 


manufacture of sugar by factory from home-grown 
cane is not 

manufacture of tea as a marketable commodity is not. 
pasturage is 

premia ( Salami ) paid for settlement of waste lands 
are not 

premia (Salami) paid for transfer of holdings are 


74—75 

185 

307—308 

307—308 

307—308 

29—37 
59 , 60 
286, 294 

74—75 


Agriculture, 


not 

Sthaljat (land used for stacking timber) is not 


74—75 

293,294,295,418 


Meaning of 

Forestry, if mcluded in 

See PROCESS ORDINARILY EMPLOYED. 


185. 293, 294 

293, 294 


Allowance, 

Admissible. 

% 

Companies tax paid under District Municipalities Act. 357—358 
Interest on borrowed capital .. .. j8o 

Rates and cesses under Bihar and Orissa Mining 
Settlement Act and Jharia Water Supply Act, permissi¬ 
ble under S. 10 (2) (ix) and not under S. 10 (2) (viii). 282—284 

Inadmissible. 


Depreciation of securities as such held by a Bank .. 160—161 

Fees paid to accountants and lawyers in respect of 

Income-tax and Excess Profits Duty assessments. 232—233 
Income-tax and Excess Profits Duty paid out of 

British India .. .. .. 122—125 

Interest on capital put into a firm by a partner .. 272 

Maintenance allowance to widow of holder of imparti¬ 
ble estate not charged on taxable income of the 
estate .. .. .. 387—388 

Partner’s drawings as salary .. .. 177 


Road and Public Works Cess on collieries .. 104—108 

Profits paid as interest to person lending capital 
without liability for loss .. .. 398—399 

Underwriter’s commission for issue of new shares .. 131—133 

In rest on money bona fide borrowed from partner for the firm, if 

deductible as .. .. .. 272 

See BUSINESS PREMISES, DEDUCTION, OBSOLESCENCE. 



INDEX. 


Ambiguity. 

See Construction. 

Annual Yalue, 

Definition of, is l imi ted to Ss. 8 & 9 of the Act of 1918 and does 
not extend to S. 11 
Se* Business Premises. 

Annuities. 

See Maintenance Allowance 

Anything done, 

in S. 52 of Act of. 1918 includes anything omitted to be done 

Appeal, 

Decision of a single Judge in a reference not appealable under 
Letiers Patent .. ... 

Difference of opinion in decision of High Court on a reference 
not appealable 

to Privy Council, lies against decision of High Court declining to 

direct Chief Revenue Authority to state a case, 
does not lie from decision of High Court on a 
reference under S. 51 of the Act of 1918 

No general right other than under Letters 
Patent .. 

No appeal as of right in interlocutory matters .. 
Special leave for, though not limited by Letters 
Patent, would be slow to be granted, where 
subject adequately dealt with in Letters 
Patent 

Vested rights including rights to appeal and to demand a reference 
already accrued not taken away by repeal of Act 

See Refund, 264—266; Reference, 272, 416. 

Appreciation, 

of shares and realisation of increased value is capital, not in¬ 
come .. . .. .. 

See Income. 

Arrears of tax, 

not an arrear of land revenue 

No charge on lands brought to sale for 

No priority over subsisting encumbrances on land sold for 

See Recovery of Tax. 

Assessee* 

Individual and joint family income, joint assessment 

Negative statement in verified return, burden of proof of, not on.. 

Partner in a firm is, though firm assessed as such 

Reasonable opportunity to be given to, before assessment under 
. s - 33 

if entitled to be informed of basis of assessment 

See Fact as distinguished from Law ; business 242 • 
LOSS, 248—249 ; SET off, 232—233,280—281. ' 
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PAGE. 

367 


64 


387—388 

136 


401—402 

414—415 
138—140 
221—227 

206—213 

209 

209 


213 

26s 


363 


8 

8 

8 


352—355 
263—264 
280 

381—383 

395—396 


INDEX. 


Assessment, 

on assessee’s inability to prove negative statement in return and 
on general assumptions only, bad 

on classes of income exempt under Act, not an asst, under Act .. 

without service of notice under S. 23 (2) in cases where return is 
not accepted can be challenged as illegal 
Fresh assessment can be made where original assessment is low .. 

Profits and loss from illegal business to be taken into account in 
assessment 

• • • • • • 
Reasonable time to be given to assessee before asst, under S. 33.. 
under Act of 1918 can be re-assessed by Income-tax Officer 
specially empowered under S. 5 (4) 

Erroneous assessment, jurisdiction Of Courts. See COURTS 24 
not appealed against, See REFERENCE 
Basis of asst. See FACT AS DISTINGUISHED FROM LAW 
Opportunity to show cause against. See REFERENCE 
Two shops of assessee, separate assessment. Sec EXCESS PROFITS 
DUTVACT.. 

See Adjustment, 259 ; income escaping asst., 259, 278 ; 
Refund, 264—266; Rectification; reassessment 409—410. 

Assets, 

Realisation of, what is 

Realisation of, when enhancement- of capital or receipt of 
income 

Realisation of, not taxable unless forms part of business 
See Appreciation, 363. 


PAGE. 


263—264 

253 

394 
22—23 


419 

381—383 


. 258—259 

24, 252—253 
409 

• 395—396 

• 354—355 


174—176 


243 

421 

243 


Balance of Profits and Gains, 

is the difference between receipts and expenditure necessary to 
obtain them .. .. ., 7 8 

Balance Sheet, 

Commercial, not basis for taxation .. .. 78, 91—92 

Difference between commercial, and income-tax .. .. 78 

Bank. 

Depreciation of holdings of securities as such, not a permissible 

allowance .. .. .. 161 

Basis of Taxation, 

is a man’s total net income .. .. .. 28c 

is place of accrual or receipt of income and not the place of resi¬ 
dence of person .. .. .. 366, 372 

includes profit and loss from illegal business .. .. 4*9 

under English Income-tax Act is residence of assessee .. 41 

See Non-resident, Loss. 

Beneficial Occupation. 

Advantage derived by owner by occupation of his own premises 

cannot be regarded as income .. .. 165 

Bonus Shares, 

distributed out of accumulated profits of a Co. are not in ordi¬ 
nary language ‘dividends’ .. .. .. 336 —337 

allotted out of accumulated profits of a Co. to its shareholders are 

not profits or gains of the latter assessable to super-tax. 334—344, 360—363 


161 

280 

366, 372 
419 


165 


336—337 
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PAGE. 


Book-maker, 

Profits of, assessable to tax 

Brokerage, 

for sale of mills, though an isolated transaction by an assessee 
once in business, not exempt from taxation 

Burden of Proof, 

is on Income-tax Authorities to prove a source of income denied 
in assessee’s return 

Income from hats, if included in assets of permanent settlement, 
onus of proof of exclusion is on Crown 


419 


420—421 


263—264' 
4i3 


Business, 

is a word of large and indefinite import and connotes something 
occupying the attention and labour o i a person, continuously 
carried on for purposes of profit, as distinguished from sport or 
pleasure 

Two shops in different places with different accounts dealing in 
the same class of goods whose profits can be separately ascer¬ 
tained do not constitute a single business for Excess Profits 
Duty 

Negotiation of sale of mills, though an isolated transaction, by a 
person once in regular business is 

Whether isolated profit-bearing transactions of a trade form part 
of assessee’s, is a question depending upon the facts of each 

CftSC • • •• • • » • 

What would not be, if carried on by an individual, is not one if 
carried on by company 

Investments by a Co. on interest-bearing securities, if employed in 
its business, is a question of law or of mixed fact and law 

Illegal, profits and losses from, to be taken into account in asst... 

Receipts from, though of a casual and non-recurring nature, not 
exempt from assessment 

Income derived from business includes income derived from busi¬ 
ness connection 

Profits of, are not income derived from property within S. 4 (3) (i). 
Carrying on. 


374 

176 

421 

243 

54 

226—227 

419 

420 
374 

381 


' What constitutes 

Commission agent for a Mills Co. is not carrying on 
business exempted under Excess Profits Duty Act. 

Company buying and selling lands, if carrying on, 
is a question of fact 

Company letting stalls and tenements for hire and 
distributing the rents as dividends is not 

Principal in British India issuing occasional general 
instructions to agent abroad is not carrying on 
business in British India 

Business of selling is carried on where sales are 
effected and profits thereby made 

See allowance, Charity, Money-lending, Non-resident, 
Set off, Turf Club, trade. 


119, 243 

96 

x68—169 
53 


4 °» 47 
200 


vi 
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PAGE. 

Business Abroad, 

controlled from British India, not assessable to tax in respect of 

income earned outside but not received in British India u8—120; 204—206 
Income-tax and Excess Profits Duty paid abroad, See ALLOWANCE. 122—125 
See Non-resident. 


Business Connection, 


What amounts to 149, 370, 

Meaning of .. 

not designed to mean something different from and other than 
business itself 

alone not sufficient for assessability of non-resident but income 
should be derived In British India 


374 — 37 S 
199 

199 

200 


Non-resident foreigner entering into contracts for supply of goods 

in British India and paid there has business connection .. 149 

Non-resident firm purchasing goods in British India for sale 
abroad through a resident firm at prices fixed by the former has 
not a business connection assessable .. .*. 197— 2 oi 

Contra .. 363—377 

See INCOME, 374. 

Business Premises, 


Allowance for, not taxable under the other sections of Act of 19x8 

before amendment in 1920 

if can be claimed only by full, ultimate and legal 
owner 


cannot be claimed by agent on his 
except on behalf of his principal 

Annual value of Railway system and 
deductible as 

House property not 


own account 
• • 

its premises 
• • 

Contra 


Capital* 



62—67,166 

141—145 

144—145 

141—142 

143—145 

61—67 


Relation to income 

Capitalisation of accumulated profits, methods of 

Bonus shares issued out of accumulated profits is transfer of profits 

to •• •• •. .. 

Sale of machinery of a rice mill concern is sale of part of its 
capital 

Investments in interest-bearing securities, if capital employed in 
business, is a question of law or of mixed law and fact 

Money received by firm from partner, if bona fide borrowing for 
business or only advance of capital is a question of fact in each 
case •• •• •• • • 


344 . 345 
349 , 3 So 

338 

247 

226—227 

272 


Set APPRECIATION, 363 ; INCOME, 348. 


Capital Expenditure, 

Meaning of 

Expenses of raising additional capital are 
Floatation or preliminary expenses are 
Companies tax not 

See Motor Car. 


133 

132 

132 

357 



INDEX. 


Case. 

See Reference. 

Casual and Non recurring Nature, 

Principles governing English and Indian Acts on receipts of 

connotes a class of dealings which might occur once only or a 
number of times .. . ; 

Exchange fluctuations, profits from, if a receipt of 

See Brokerage, 420—421. 

Cess, 

Road and public works, on collieries not an allowance deductible 
from income therefrom 

under Bihar Wining Settlement Act and Jharia Water Supply 
Act, not an allowance under S. 10 (2) (viii) but one under S. 10 

(2) (ix) .. 

Charge. 

See Maintenance Allowance. 


Charity, 

Income applied to, not exempt from assessment 

Income from property settled on, received during previous year 
before settlement, not exempt from assessment for the succeed¬ 
ing year based upon previous year’s income .. 

as partner in a business, income as such partner not exempt 
from assessment 

Chief Revenue Authority, 

Nature of the powers of, to state a case 

competent to decide as to necessity for a reference 

Decision of, as to necessity for a reference open to be considered 
by High Court 

Duty to state a case when a serious question of law arises in the 
course of assessment 

Not incumbent on, to make a reference to High Court on applica¬ 
tion therefor 

can be required by High Court to state a case although he consi¬ 
ders reference unnecessary .. 

See commissioner, Reference. 

Chit Fund. 


Premia distributed to chit-holders of an auction chit, not 
assessable profits of the Fund 

• • • • 

Civil Procedure Code (Y of 1908 ). 

S. 98 does not apply to the case of difference of opinion of High 
Court in income-tax reference 6 

Club, 


Income received from non-members, not exempt from tax 
Money received from members not taxable 
Relation of, with members for purposes of tax 


• • 


• • 


• • 


• • 
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243—244 

421 

243—244 

104—108 
282—284 

”3 

255—256 
380—381 

226 

95 

xoo 
22s—226 
95 

224—226 

*74 

301—302 

108—113 
** 3 —*16 
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Colleotor, 

has jurisdiction to decide what are legitimate outgoings allow¬ 
able under the Act .. * 

is a Revenue Court 

See Recover v of Tax. 


page 


24 

252 


Collieries, 

Rents and royalties from, not income derived from business but 
taxable as income from other sources under S. 11 (Act of iqi8). 
Rents and royalties received under lease of, taxable income 
Sc'a mi paid in lump sum for lease of, not taxable 

See Allowance, Cess, Tonnage Rates, 282—284. 

Commercial Profits. 


104—108 
388 
385—388 


What are 

Relation to income-tax profits 

Commission, 

Underwriters’, is capital expenditure and iK>t a permissible allow- 
ance •• • • • • 

Commission Agent, 

for a Mills Co., not wholetime officer or servant of the Mills 

not carrying on business exempted under Excess Profits Duty Act. 
Commissioner, 

First duty in a reference is to state fully and clearly the material 
facts admitted, or proved and then to state his opinion 

can be required to state a case in respect of additional assessment 
under S. 33 

should give reasonable opportunity to assessee to show cause 
against assessment Under'S. 33 

not subject to High Court except to the limited extent provided 
under S. 66 

Refusal by Commissioner to state a case on whatever grounds is 
refusal on the ground that there is no question of law 

cannot delegate application for reference to a subordinate officer 
but must deal with it himself 

Power of review. See FACT AS DISTINGUISHED FROM LAW .. 

See Fee, 417; Fact as distinguished from Law, 216 ; 
Chief revenue authority, Reference. 

Company, 

if a{,ent of shareholders for payment of tax 

may be agent for shareholders . . ... 

No entire identity between shareholders and Co. 

not agent of non-resident shareholders in respect of their divi¬ 
dends .. •. .. 

What would not amount to business if carried on by individual, 
not business if carried on by Co. 

may be engaged in more businesses than one at the same time .. 

directed from one place, if profits accrue or arise there 

cannot be assessed to super-tax in respect of dividends paid to 
non-resident shareholders 

Contra 


159 
124. 159 


' 32—133 


96 

96 


385 

354—355 

381—383 

409 

261 

260—261 
352—355 


* 5 , 307 
170 
348 

170 

54 

59 

119 

170 
170—172 
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Company—( Contd ). 

Companies Tax, See ALLOWANCE 
Underwriter’s Commission. See COMMISSION .. 

See bonus Shares, Business, Business abroad, non-resi¬ 
dent, Preference Shareholders. 

Companies Tax, 

Nature of, analogous to licence fee 

levied under Madras District Municipalities Act is a permissible 
allowance under S. 10 (2) (ix) 

Compound Interest. 

See INTEREST. 

Compntatlon of Income, 

Act (of 1922) defective as regards computation of income of an 
individual partner in a registered firm for super-tax 

See Basis of Taxation. 

Computation of Tax. 


PAGE, 

3S7—3S8 
132—133 


357 


357—358 


187 


322—323 


See SALARIES 

Construction, 


• • 


• • • 


2 5 - 3 —255 


47 , 


367 

3 i 

376 

27 

27 

249 

141 


286 

2 7 . 45 . 300 

45 

290 


Rules of construction of fiscal statutes 163, 165—166, 172. 192 

Out of ambiguity of the provisions of the Act cannot be extracted 
a new and added obligation not formerly cast upon the taxpayer. 

In case of ambiguity, if subject to be given benefit of doubt 
No taxation except by express words 
Tax must'be imposed by clear and unambiguous language 
Fiscal statutes to be construed strictly 

Fiscal statutes to be strained in favour of the subject, if at all .. 

Fair and reasonable construction for taxing statutes 
Courts have no concern with disputable questions of distributive 
justice 

No equitable construction in fiscal statutes 

Subject taxable if within letter of law, not taxable if not within 
letter of law, though within the spirit 
General language not infrequently intended sub tnodo 
Subsequent general enactment does not interfere with special pro¬ 
visions unless expressed clearly 

Modification of exemption from taxation must be express and not 
in general terms or by implication 
Rights conferred under statutes not taken away by later legisla¬ 
tion except by express words or by necessary implication 
Long course of decisions determining construction of a repealed 
statute may be an aid in the construction of a new statute pass¬ 
ed in the same tenns as the former, but a single decision not .. 

English decisions as a guide to 

English decisions in pari materia not to be relied on where Indian 
Act differs from provisions of English Act 
Practice as a guide to .. .. • 

ice of Revenue Authorities as c oniempofatiea exposito 
triple of contemporary exposition .. * 

ice not a guide where language of statute is clear 
tctice under repealed Act as an aid for construction of later Act 

a 


297 


297 


>298 

184 

298 
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32 

*36.137 
84 

4 » 

286 

312 


new 


47 
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INDEX. 


Construction— (Contd). 


265—266 


265 


PAGE. 

Punctuation marks in a statute must be taken as part of the 

statute . . . . .. ,. 247 

Presumption against double taxation .. ..67, 286, 287 

No retrospective operation to statutes so as to impair existing 
rights or obligations 

Vested rights such as rights to appeal and to demand a reference 
already accrued, not taken away by repeal of Act 

Sec Income-tax act, 1918, 371. Income-tax Act, 1922, 

322—323 Maxims 

Constructive Receipt, 

What is 

What amounts to 

Compound interest added to principal but not paid in cash or given 
counter credit is not 

Failure to take steps to realise interest will not ordinarily amount to. 

See Receive ; Receipt. 

Contemporary Exposition, 

as an aid to construction 

Practice of Revenue Authorities as 

Contraot Act (IX of 1872 ). 

Arrangement under which a person gives his wife a shaie in pro¬ 
fits of his business with liberty to give up the business, to ter¬ 
minate her share at any moment and to take in new partners 
constitutes a partnership within S. 239 

Contracts. 


89, 92—93 

79 

187 
79 80 


312 

286 


• • 


• • 


234—238 


See Wagering Contracts. 

Copies. 

of income-tax returns cannot be issued to any person other than 

the assessee .. .. .. 377—378 

Costs, 

of reference, desirability of framing rules as to .. 233 

to be taxed on Original Side scale 119—120, 161, 233 

not a fixed fee but a reasonable fee to be fixed 

under R. 38 of the Appellate Side Rules (Madras). 189 

Submissions as to costs must be argued and decided at the time of 
hearing before final orders are passed and cannot be entertain¬ 
ed later by way cf review .. .. .. 417 

See FEE. 

Courts, 

Jurisdiction, to question assessment when barred .. 10,252—253 

barred in respect of assessment unless there has 
been substantial disregard of the provisions of the 
Act or the authority purports to exercise its 
powers on what is not their subjectmatter .. 24 

barred to question the Collector’s decision on the 

assessee’s claim fo deduction .. 24—25 

barred in respect of h na fde assessment except 
where the act was m •/ fide or a mere act of 
aggression 


r • 


• • 


20 
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COOP ts—( Contd ). 


PACE. 


barred to question validity of assessment not un¬ 
authorised by Act 

not barred, when assessment not one under Act 
to try the offence of false ' statement in a return is 
where verification took place 

Cultivator, 

Sugar factory manufacturing sugar from sugarcane grown on its 
own lands, if a .. .. ... 


Deduction, 



of taxes not specifically provided for in the Income-tax Act, if 
allowable 

No deductions allowable other than specifically detailed in Act .. 
In assessment of shareholder of Co. assessed to super-tax, divi¬ 
dends cannot be deducted, nor the super-tax paid by the Co ... 
applicable to super-tax assessment of joint family, not allowable 
to the holder of an impartible estate 
Assessing authority may, in his discretion, allow a deduction if 
it is proper and necessary to be made in order to ascertain 
profits or gross income of a business 

Loss as member of firm. See LOSS 
What voluntary expenses deductible 

See Allowance, Business premises, Exemption, obsole¬ 
scence. 


25—26 

27 

193—194 


33 . 34 


105 
160—161 

306—307 

388—389 


161 
248—250 
357—358 


Deduction of Tax on Salaries. 

See Salaries. 

Delegation. 

See COMMISSIONER. 

Depreciation. 

See SECURITIES. 

Derived, 


Meaning of 

Difference of Opinion, 

of Judges in a reference under the Act, opinion of senior 
prevails 

Distress Warrant. 

See Recovery of Tax 

District Municipalities Aot (Madras). 

See Companies Tax 

Dividend, 


119 


Judge 

301—302, 316 
.. 201—202 


•• 357—358 


payable to non-resident shareholders, not assessable to sud 
tax in the name of the Co. t t H 

assessed to super-tax, not deductible in shareholder’s assess™ 
to super-tax, nor super-tax paid by Co. on .. 

See Bonus Shares ; 336—337; Preference Shareholdi 

1I—Xo 

Double Taxation, 


• • 


Construction involving, not to be adopted 
Presumption against 


170 
170—172 

306—307 


67 

286—287 


INDEX. 


Xii 

Doable Taxation— (Contd). 

Principle not applicable in regard to income assessable to 
income-tax and super-tax .. 

E 

Employed in Business, 

means actually employed in business and not intended to be .. 

English Courts, 

Decisions of, not foreign decisions 

See Construction. 

Equity. 

See Construction 

Estoppel, 

Composition of tax under a settlement “ to avoid trouble and 
litigation I agree ” does not estop party from questioning the 
legality of assessment. [NOTE 7 Composition not allowed under 
Act XI of 1922.] 

See AGENT, 3 ; ACCOUNT-KEEPING, 392 ; MISTAKE, 273 ; PRO¬ 
CEDURE, 416; Rectification, 409—410 

Evidence, 

Statement in power of attorney of jointness of family not proof in 
itself 

See Copies 

Evidence Act, Ss. 63 and 66. 

See Copies .. .. * 

Excess Profits Duty (English). 

Difference from Indian Excess Profits Duty Act 

Excess Profits Duty Act (Indian), 

Assessment under, is on profits of business and on the person 
owning it and entitled to profits thereof 

-S. 2. Business has the same meaning as in the Income-tax 

Act •• •• • • #. 

-Calcutta Turf Club carries on business within S. 2 and so, 

income from entrance fees, licence fees, totalisator, taxable under 

S. 3. royal Calcutta Turf Club v. secretary of 
State •• ... •• •. 

-Registered Co. letting tenements and stalls for hire and 

distributing the rents as dividends is not carrying-on a business. 
Kaladan Surattee Bazaar Co., In re .. 

-S. 3 and 15. Persons acting as agents, secretaries and 

treasurers of a Mills Co. remunerated by commission depen¬ 
dent upon the out-turn or profits of the Mill, are not carrying 
on a business within the exemption in Sch. I and are not whole¬ 
time officers or servants of the Mills. DORAISWAMI IYER 
& CO., In re 

— -S. 4. Two shops of an assessee dealing in the same class 

of goods in different places with different sets of accounts 
whose profits can be ascertained separately do not constitute 
a single business. GOVINDASAMI PlLLAI v. COM. OF IN¬ 
COME TAX.. 
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377—378 

377—378 

227 

176 

51—52 

108—113 

50—54 

93—96 

174—176 



INDEX. 


lit 

XUl 


Excess Profits Duty Aot (Indian) —( Contd ). 

_S. 6. Question whether certain investments on interest 

bearing securities were employed in the business of a Co. was 
directed by the Privy Council to be referred to the High 
Court for decision* ALCOCK ASHDOWN & CO., v. CHIEF 
REV. AUTHY 

-Sch. I, Pros, i—3. Proviso to Sch. I governs the kinds 


PAGE. 


22X 


of businesses enumerated under headings i, 2 and 3 thereof 
•Sch. II, cl. 1. Accumulated profits cannot be treated 


227 

96 


-- -_- - as 

capital unless employed in business. BOMBAY PERSIA STEAM 
NAVIGATION CO., In re . . 

Exchange Fluctuations, 

Profits from, if of a casual and non-recurring nature and hence 
not assessable 

Executor, 

No personal exemption from taxation as such .. 

Exemption, 

Income, from charitable trust property received during previous 
year before dedication, not exempt 
devoted to charity not exempt 
received by Club from non-members, not exempt 
of executor as such, not exempt 
given exemption cannot be taxed 
from fisheries (/ alkar ), not exempt 
from forests, if exempt 
from ferries ( Ghatlagi ), not exempt 
from markets ( Hats ), not exempt 
from pasturage is exempt 


97—102 


243—244 


10 


255^256 
113 

108—113 
xo 
253 

293 . 294. 307—308 

294 
307—308 
307—308 
286, 294 


• • 


• • 


• ♦ 


from land for stacking timber (Sthaljat), not exempt. 293—294,295,418 


Modification of, must be express and not by implication 
Income from jalkar (fisheries), hats (markets) and ghatlagi 
(ferries) in permanently settled estates is exempt from asst. .. 

Permanently settled estates, income from, not exempt in other 
taxing statutes 

Permanent Settlement, confers exemption from all taxation 
-does not confer exemption from income-tax. Per Rankin J. 

Page J. contra .. 

--confers exemption from income-tax of assets included in 

the jama. Per Miller, C.J. Mullick J . contra. 308—310, 3x1—316 

Receipt from business though of a casual and non-recurring 


184 
4x0—414 

312—315 

185 
286—293 
295—3<>x 


nature, not exempt 

See Brokerage, 420—421 ; Charity, 380—381. 

Expenditure. 

Local rates and cesses on collieries not imposed upon profits 
. are ex penditure incurred solely for earning profits 

inclined before profits can be ascertained are expenditure incurred 
solely for the purpose of earning profits 
What voluntary expenses deductible 
See Allowance. 


420 


282— 284 

283— 284 
357—358 


Fact as distinguished from Law, 

Whether or not accumulated profits are employed in business as 
capital is a question of fact.. 


;fv- 'if* • 

- 


102 




XIV INDEX. 

Faot as distinguished from Law—( Contd ). 

Whether money received by a firm from its partner, if bom fide 
borrowing-for the purpose of the business or only an advance of 
capital by partner is a question of fact in each case 

Whether joint family money employed in business is loan from 
joint family or otherwise is a question of fact 

Income if accrues or arises in British India or not is ordinarily a 
question of fact 

What is the business of a company is a pure question of fact to be 
decided by the Revenue Authorities 

Sufficiency of cause for non-production by assessee of his 
accounts is not a question of law 

Whether expenditure in respect of renewals of parts of motor-car 
is capital expenditure or renewal of wasting assets is one of 
lac f 

Assessee whether or not a member.of a joint family is a question 
of fact ... . . '• 

Whether certain interest-bearing securities are employed in the 
business of the Co. as capital is a question of law or of mixed 
fact and law 

Deduction of law by Commissioner from known circumstances is 
not a finding of fact 

Commissioner’s powers of review of order passed under S. 33 and 
reasonableness of opportunity to assessee to show cause under 
S. 33 (2)1 are questions of law 

Assessee’s joint family income, if assessable with individual income 
is a question of law 

Whether reasonable opportunity was given to assessee before 
supplementary demand is a question in which High Court 
interferes 

Whether assessee entitled to obsolescence allowance in respect of 
motor car, unserviceable on account of accident and sold as 
scrap iron, is a question of law 

Whether taxable income is to be ascertained on difference between 
cost price and sale price of goods, or book valuation at the end 
of the previous assesement year and sale price, is a question of 
law 

Whether on non-acceptance of assessee’s return, an assessment can 
be made upon no evidence on record, without informing assessee 
of evidence for and basis of assessment is a question of law .. 

False Statement. 

in verified return, offence triable where verification took place .. 

Fee, 

Accountants’ and lawyers’ fees in respect of income-tax and ex¬ 
cess profits duty assessment not a permissible allowance 

payable is Rs. 100 for a reference even if it is on more points 
than one .. • 

of Rs. 100 not subject to the jurisdiction of High Court and can 
be dealt with by Commissioner as he likes, but may be taken 
into account by Court in awarding costs 

Feriies and Koo ings, 

Rent from, not agricultural income and not exempt from taxation. 
See GhatlaGI .. • • • • 
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272 
217 
119 
167—169 
324—325 

389—390 

416 

226—227 
216 

352—355 
352 —355 

381—383 

389—390 

391—392 

395—396 
193—194 

232—233 

393 

417 

307—308 
413—414 



INDEX. 


xv 


Finance Act ( 1922 ), Sch. Ill, Part 2 . 

See Deduction. 

Firm, 

Assessee if a, if to be determined with reference to S. 239 of Con¬ 
tract Act .. * • 

A person giving his wife a share in profits of his business reserv¬ 
ing liberty to give up the business, terminate her share and 
to take in new partners without her consent is a firm and 
assessable as an unregistered one 

Partner in a firm is an assessee, though firm assessed as such . . 

No distinction between registered and unregistered firm for in¬ 
come-tax purposes 

Assessee as a partner in an unregistered firm to be assessed to 
super-tax on his share in it in the previous year and not on his 
share at the time of assessment 

See CHARITY', 380—381 ; JOINT FAMILY, 216—217; REGIS¬ 
TRATION, SET OFF. 

Fiscal Statutes. 

See Construction. 

FlsheiieB, 

income not agricultural income 185, 293—295, 

See Jalkar, Permanent Settlement 

Foreign Income. 

Set; Income. 

Forestry, 

Income from, if agricultural income 

Sthaljat if income from 

Frivolous, 

Meaning of .. 

Fund, 

Mutual Benefit, not taxable in respect of interest earned from its 

own members but taxable in respect of interest from outside in¬ 
vestments .. 

Nature of Mutual Benefit Fund 

See Mutual Benefit Societies. 


G 

Gains, 

Meaning of .. 

See Segregation. 

Ghatlagi, 


Income from, in permanently settled estates 
rent not agricultural income .. 
rights include mooring rights .. 

Government of ndia ict. 

See High Court, 


not assessable 


• • 




/ . 


• • 


• • 
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388—389 


237 

234—238 

280 

281 

322 — 323 


307—308 


185, 294 

293—294 

136 


219-221 

* x 4 


341 

35*—352 

4 X 3 — 4*4 
307—308 

4 * 3 — 4<4 


xvi 


INDEX. 


Hats, 


H 

PAGE. 


Income from, not agricultural income and not exempt from tax .. 307—308 

in permanently settled estates not assessable .. .. 411— 4I3 

High Court, 


Decision of, on a reference under S. 51 of Act of 1918 is not a 

final judgment, decree or order and is not appealable 
to Privy Council 

Contra .. 

is advisory and not final in its proper or legal sense.. 
a single Judge not appealable under Letters Patent.. 

Difference of opinion of, on reference, opinion of the senior Judge 
prevails 

Judgment of, on reference is not an executive document directing 
something to be done or not to be done but amounts to a ruling 
expressing the opinion as to the admissibility of certain deduc¬ 
tions claimed by assessee 


206—213 
i 49 —150 
213 
401—402 

3c1.302.316 


212 


Jurisdiction of, is consultative and advisory 

is a special one governed by Letters Patent 
and not by Civil Procedure Code 
is not original but appellate jurisdiction 
to issue writs of mandamus or order under 
S. 45,• Specific Relief Act, is not exercise of 
original jurisdiction 

Contra 

special with special remedy 

to order Commissioner to state a case not barred 
under S. 106 (2), Government of India Act 
No jurisdiction to hear a reference on a question of fact 
No jurisdiction over the fee of Rs. 100 paid to Commissioner but 
may take it into account in awarding costs . . 

No original jurisdiction in respect of a bona fide assessment to 
income-tax 

has power under S. 45, Specific Relief Act, to order the Chief 
Revenue Authority to state a case under S. 51 of Act of 1918. 
competent to consider the grounds of decision of Chief Revenue 
Authority as to necessity for reference 
No power over Commissioner except to the limited extent provided 
in S. 66 * • •• .. . , 

Hearing reference cannot question validity of order calling for 
reference 

Patna, if has power to direct a reference in the nature of a man¬ 
damus, where no application for reference maintainable under 

S. 66 (2) m • .. •• •• 


See Appeal, Costs, Fact as distinguished from Law, 
Letters Patent, Reference. 

Hindu Joint Family. 

See Joint Family. 


212 —213 
301—302 

70—73 


224—225 

135 

253 

224—226 
168 

417 

18—20 
224—226 
100 

409 

409 

409 


Honorarium, 

in lieu of salary for unexpired period of service, if salary .. 405—406 


House, 

means a building used for human habitation or as the dwelling- 
place of human beings or for residential purposes 


164, 166 



INDEX. 


House Property, 

Meaning of .. -. ... 

Mills premises not 

conveys ordinarily the idea of buildings used for residential pur¬ 
poses 

of a club taxable 
Investments in, when business 
Company owning 

See BUSINESS, 53. 

I 

Illegal Business 

Sec Business 

• • • • 

Illegal Fees. 

Taxable 

“ * • • 

See AHW'AH.S, UTTARAVAN .. 

Impartible Estate. 

Larger deduction in respect of super-tax assessment of ioinl 
family not allowable to holder of 

• • 

See Maintenance Allowance. 

Income, 


2 4 * ;b, 77, 90, 3, 


Definition of 
Meaning of 

distinguished from profits 
Relation to capital 
implies the idea of receipt, actual or constructive 
Expectation, though well-founded, is not 

AP vl C i^erefor,7 i,al " rCa,isaVion ° f ‘"avas* 

Enrichment in value of capital investment is not 

a S rS ed . in , British Baluchistan and brought or trans 
milted to the Punjab, not taxable anis 

from business abroad not taxable unless u r 

Annuity received in Mysore by agentof tnd,a 

« - ‘he 'atter .in ISntfsi, Inlia* 

British India and assessable to tax enccl 11 

“SEsr*rF»«-=swaa 

received abroad and subsequently brought into British inri- ' i 
received in British India .. M British India, nol 

lionus shares of shareholder not , 

chargwbihty of, essential condition therefor *' 326 *~ 34 

is „- 0 , 

'Zion 0 ™ bUSineSS inck,des ‘ ncon,e derived front business con'- 
exempted income cannot be taxed 

.a', 

C IndL^dZccIn^de 1 ^ 0 " 1 '' ° VCr ’ once outside British 

* 1 

; 
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65. 67 

164 
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54 
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4*9 

75 

74—75 


388—389 


106 
. 371—372 
106 

344—345 

90 

90 

363 

348 

192 

118—120 


11 


406 

4°2—406 
360—363 
372—373 

38 * 

374 

253 

113—*16 


• ■ 


♦ • 


205, 206 
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INDEX. 


Income— {Contd). 


PAGE. 


Nee Basis of Taxation, Business, beneficial Occupation, 
Charity, ciat., Executor, fees, ferries. Fisheries 
Forestry, Ghatlagi, Hats, mutual benefit .society, 
Nox-ricsident, Notional income, pasturage, Perma¬ 
nent Settlement RECEIVE, RECEIPT. ROYAI.TY, SALAMI, 
Salary, Sthaljat. 

Income escaping Assessment, 


to be assessed under S. 34 may be homogeneous and need not be 

income from different sources .. . . 259 

Income not provisionally assessed under Act VII of 1918 can be 

re-assessed at any time within a year under S. 34 of Act of 1922 277—278 

Income, Profits or Gains. 


See Bonus Shares .. — .. 3 26 —344 

Income-tax, 


Legislative theories of . . .. .. 44 

No exemption of, in other taxing statutes . . . . 312—315 

Income-tax Act (English), 

Indian Act compared with .. .. 41,44,84,85 


Assessment on Company, Indian and English Acts compared .. 14 

Test of liability is where Co. carries on business and not 

where profits are derived .. .. 119 

Basis of assessment under, is residence .. .. 41 

Principle of, as regards receipt of casual and non-recurring nature 

is same as Indian Act .. .. .. 243 


See Construction. 

Income-tax Act (Indian). 

History of • • •. 289, 290, 299, 300, 314 

Scheme of •• 7 1 —7 2 « 188 

provides special jurisdiction and special remedy .. 253 

No territorial limit imposed, as under English Act 366, 370, 376 

distinguished from English Act as regards taxation of profits of a 

non-resident .. •• 366,37°< 37^ 

Intention of Income-tax Act is to tax a person’s total net income 
calculated on profits and losses of all businesses carried on by 
him and not of individual business alone .. .. 280 

taxes only realised income or profits and not unrealised .. 92—93 

Income-tax Act (II of 1886), 

-Ss. 3, 4 and 5. Sajjadanashin’s drawings of Kankah income 

for his and family’s maintenance is not taxable as salary. 

Secretary of State v. Mohiuddin Ahmed .. 4— 

-S. 3 (5), Sch. II, Part IV. Annuity received by agent within 

Mysore State and remitted to the annuitant while resident in 
British India is taxable income. SECRETARY' OF STATE r. 
NARASAMMAL .. •• •• 10—11 

-(Amd. Act V of 1916) S. 4, 11, 12, Sch. 11, Part 11. Pre¬ 
ference shareholders are not entitled to dividend free of in¬ 
come-tax in the absence of express words to that effect. PURU- 

miottam Das v. Central India Spinning, etc., Co. ., 11—1* 



INDEX. 



Inoome-tax Act (II of 1880)— (Contd). 

_s. s (i) 0 $ (Amending Act of 1916). Person includes a 

company. Object is to prevent double taxation of the share¬ 
holder and the company • • • • • •. 

-S. 14. Where first assessment is low, a fresh assessment 

can be made. REVANSIDDAPPA v. SECRETARY OF STATE . . 

-Ss. 21 and 23. Liability of agent for non-resident for tax 

chargeable on latter is personal and not conditional on the 
existence of the latter’s funds Tn his hands. Plunkett v. 
TULLU 

-Ss. 21 and 23 provide agent with means of recoupment 

and does not take away agent’s liability 

-S. 30. Arrears of income-tax are not arrears of land revenue 

in its legal incidents, and the Revenue Recovery Act procedure 
alone is applicable thereto. Kadar MOHIDEEN v. MUTHU- 
KRISHNA IYER - 

-S. 31 (Amending Act V of 1916, S. 4.). A re-assessment 

after repudiation of composition of income-tax entered into with 
assessee cannot be questioned by High Court in the exercise of 
its ordinary original jurisdiction, S. 106 (2) of the Government 
of India Act being a bar thereto. BEST & Co., v. COLLECTOR 

ok Madras 

-Ss. 34 (/>) and 46. In the absence of formal service of 

notice under S. 46, conviction is bad. EMPEROR v. RAM 
CHARAN .. 

—--Ss. 39 and 15. Claim for deduction of Government revenue 

is for decision by income-tax authorities alone. If income has 
been assessed, even if the assessment be wrong, civil courts 
have no jurisdiction to interfere. SECRETARY OF STATE v. 

Forbes .. 

-Ss. 39 and 33. Suit to recover tax paid on the ground of 

illegality of assessment is barred. SWAMINATHA IYER v. 

Secretary of State 

--S. 39. There is no personal exemption from tax in favour 

of an executor as such. FORBES v. SECRETARY OF STATE .. 

* ‘ ;S* 39 * Where the assessment of super-tax was not made 

within the year of assessment in accordance with S. 3 of Super¬ 
tax Act (VIII of 191 f)% S. 39 is no bar to a suit to recover the 
tax collected. SECRETARY OF STATE V. SETH Khemchand 

Thaoomal .. .. ' 

lnoome»tax Act (YII of 1918). 


PAGE 

15—16 



1—3 

2 


6—8 


18—20 


2 x 



25—20 
8—10 



Scheme of ... 

Act f of is a consolidating Act, and not to be construed by 
reference to previous law except where any of its provisions is of 
doubtful import 

Proceedings initiated under Act of 1918 governed by that Act 

after coming into force of Act of 1922. ARJUN KHEMJI & Co. 

• • 

———S. 2 . Registered Company owning bazaars and tenements 

tel out for hire must be assessed to tax as owners of house pro- 

perty and not as business .. 11 * 

—• • • 


45 

37 i 


249 —250 



XX 


INDEX. 


Income-tax Aot (YII of 1918)— (cWrf). 


™ lncome f rom manufacture of tea as marketable 

commodity is not agricultural income. Killing Vai ] rv Tr \ 
Co. v. Skcrktarv of state , a 


page 


• • 

71 ?'^!/' Premium for settlement of waste lands and aban¬ 
doned holdings ,s agricultural income but that for recognition of 
transfer of holdings and illegal abwabs such as Uttarayun is 

not. BlRENDRA KlStfOR v. SECRET.\RV OF STATE. 

n ' S f 2 . Profil f s of a sugar * concern derived from 
manufacture of sugar from sugarcane cultivated on its own lands 

is not agricultural income. BllIK.wrrk St’G \R Comfrv 

/// re . . . . ' ' ' 

• • 

. • • 

— $s. 2 (i), 3 (,) and 4. Income from forests and fishe¬ 

ries within a permanently settled Zamindari is exempt from 
assessment. Commissioner of Iwome-tw v y u ,, vnvi . 

OF SIW JAM PATTI .. '-'•’UMwR 

• • 

s. 3 (1) is the governing section in regard to levy of tax 

S. 3 (»)• A sum of money if cannot be brought within its 
terms cannot be taken into consideration for purposes of ta\a 
tion under the Act 


54—61 


67—75 


2 9—37 


tXi —185 
45 


■S. 3(1) does not abrogate 


• • 


• • 


, . . , the exemption from taxation 

conferred bv Permanent Settlement 

l -s. 3 (1) and 5. Income accruing and received in British 
Baluchistan is not chargeable to income-tax when subsequently 
brought or transmitted into the Punjab. Sundvr M\s 
CUEEECTOR OF (iUIRAT .. 


89 


*85 


v 


• • 

- Ss. 3 (1), 5 and 9. Profits of a money-lending business 
abroad earned on by agents under general instructions of princi¬ 
pal m British India and not remitted to or received in British 
India cannot be assessed. Board of Revenue v k \\r vv \ 

than Chettv .. ' 

• • 

—Ss. 3 (1), s and 9. Interest not realised in cash or bv 
adjustment in accounts of assessee, or not allowed to stand as 
deposit investment or fresh loan is not liable to income-tax 
Board of Revenue v. Aku\a< 11 u am Ciietit 

• • 

Ss. 3 (1). 5 and 9. Money received by a club from its 
members is not assessable : its house propertv onlv is taxable 

United Service. Ceurv. Crown. 

—Ss. 5 and 9. Income of company registered in 

British India owning a Mill and carrying on business outside 
British India through an authorised agent is not taxable, though 
business controlled by Board of Directors and final accounts 
kept, in British India. AURANGARAD Mil.IS Li d., In re 

■—-*Ss. 3 (1), 5 and 9. Company carrying on business out of 
British India but controlled by Directors from British India and 
receiving its income in the first instance out of British India is not 

assessable. Board ok Revenue r. Kirov Press sugar 
Miles Co. 


iSg —192 


37—47 


75—93 


1 13—J 16 


116—120 


Ss. 3 and 11. Compound interest added to principal 
amount but not paid in cash or counter-credit in debtor’s books 
is not taxable. Commissioner <>i Imome-tax v. Pvdaii 
Venkatactiai aiwtht 


2 o» 2 06 


|#S— 187 



INDEX. 


Income-tax Act (YII of 1918) —( Contd ). 


-Ss. 3 (2) (viii) and 9. Profits made by money-lending 

Nattukottai Chetty banker on account of exchange variations 
in the remittances of Indian currency to Penang and vice 
versa are profits from his business and not exempt. BOARD OF 
REVENUE v. AKUNACHALAM ChETTV 

-Ss. 4 and 2 (1). S. 4 exempts a bona fide agriculturist 

carrying on business of farmer in the ordinary .course of good 
husbandry .. 

-S. S (iv). Rents and royalties from collieries are not 

income derived from business. JVOTI Prasad SINGH DEO, 
In re. 

-S. 5 (iv) controls the operation of S. 33 (1) 

-S. 8. Business premises such as shops, offices and 

godowns are not house property. Rowe & Co. v. SEC. of STATE. 

Ss. 8 and 9. Registered Company owning bazaars and 
tenements must be assessed to tax as owners of house property 
and not as business 


-S. 9 must be read subject to S. 3 (1) which lays down the test 

for determining assessability to tax 

• • • ♦ 

-S. 9 does not extend the scope of the Act to unrealised 

sums in the case of business ventures 

• • 

-S. 9. Depreciation of securities as such held by a Bank 

cannot be deducted in the computation of its taxable profits 
Tata Industrial Bank, in re .. 

T—f 9 - Sums paid as premia to the chit-holders at each auc- 
lion by the stakeholder of an auction chit fund are not asses- 
sable as profits of the chit fund. BOARD OF REVENUE v 

north Madras Mutual Benefit Fund .. 

• • 

-S. 9 . Partner's drawings as salary are not permissible allow- 

ances in the computation of firm’s taxable income. COMMIS¬ 
SIONER OF INCOME-TAX v. fi. S. MINING COMPVNY 

— -S 9. Income of the Mylapore Fund earned by wav of 

interest from its own members is not taxable as profits* Interest 

f ™ m °^? lde ‘ nvestnien t s is taxable. Board of Rfvj nle !. 
Mylapore Fund VJ lNLJ - 


S. 9 ( 0 - Loss of assessee as partner in orh*»- ,11: j 
subsidiary firms carried on by him as part of fi nc 
business can be set off against profits If 
Board of Revenue v. Muniswami Chetty ° Wn usmess 
•S. 9 (2). 


bu^Sd^nerai^nd^^/^L 0 Ttt £ 


'S. 9 (2). No deductions can be allowed *i_ ’ 

ifically detailed therein allowed other than thos, 


specifically detailed therein ... 

of t^rSd-« — 

• • • 

« 

1 ^ 9 ( 2 ) (i). Allowance of annual value -n h • 

~ * '*« d und " S » ■ or any ottrsccfCof 
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INDEX. 


Income-tax Act (YII of 1918)— {Could) 


S \. 9 .. The words “ as obsolete ” govern both the 

S SO ri a Hfl rlicnrrlnrl " 


• 9 


words sold ” and “ discarded 

S. 9 (2) (ix). Accountant’s and lawyer’s fees paid with 
leference to Excess Profits Duty and Income-tax assessment for 
a previous year are not permissible allowances. Board of RE¬ 
VENUE v. MUNISWAMI CHKTTY 

S. 9 (2) (ix). Underwriter’s commission on the issue of 
new shares for increasing capital of company is not deductible 

Tata Ikon and Steel Company, In re .. 

S. II is an omnibus section applicable only to cases which 
do not come under any of the specific provisions of the Act 

-Ss. 11, 8 and 9 (2). Allowance under S. 9 (2) of annual 

value of Mill premises owned by assessee, not liable to be assessed 
under S. 8 or S, n. JOHN & COM RAW, In re 

-S, 11 (1), Rents and royalties from collieries are income 

derived from "other sources”. JYOTI Pkasad Slngii Dko, 
In re 

-S, 11 (2) is exhaustive and means sums paid or liabilities 

incurred to feed the spring from which the income is derived .. 

•S. 11 (2) is applicable to profits or gains but not to income 


from property 

-S. 12 (1). Assessee giving his wife share as partner in his 

business with liberty to terminate her share at any time, to take 
in new partners or to give up the business, must be assessed to 
super tax as an unregistered firm, as the arrangement constituted 
a partnership between the assessee and his wife. AMBALAI. 
SARARHAI, In re 

-S. 12(1). In the computation of total taxable income loss 

incurred by the assessee as a member of a company must be 
deducted. SECRETARY OF STATE r UALKISHEX NATHAN!. 

-Ss, 12 (1) and 2 (12-A). Registration of the members of 

joint Hindu family as a firm precludes assessment to super-tax 
unless the firm is shown to carry on business on behalf of 
and for benefit of joint family. Commissioner of Income- 
tax v. DOKAISWAMI IVKNCiAR AND BROTHERS 


PAGE 


^>.9(2) (111). Bengal Nagpur Railway company is liable to 
tax in respect of company’s share of surplus profits in manage¬ 
ment of railways and not taxable in respect of guaranteed 
interest. BENGAL NAGPUR RAIIAVAV COMIMNY v SECRETARY 

of State .. 

• • 

S. 9 (2) (vi) and (vii). Loss sustained by assessee on 
account of machinery not sold as obsolete is not a permissible- 
allowance under cL (vii). COMMISSIONER OF INCOME-TAX v. 

Ramaxathan Ciietty 


1 —181 


244—248 


247 


-27—233 


125—133 


63 


6i—67 

103—108 

107 

108 


234—238 


248—24Q 


-S, 19. Adjustment can be made of super-lax of a registered 

firm in respect of income of the previous year when it was not 
registered. BOARD OF REVENUE i\ MOHI). SHERII- HUSSAIN 

Ss. 31 and 34 are to be read together as defining who 


214 - -217 


- »/ - » - - -- — r - * 

may be included as an agent under S. 31 

-S. 33- Object is to put territorial limit and to tax onl\ 

property in situ- 


187—1S0 




46 



INDEX. 


Income-tax Act (VII of 1918; — (Coutd). 


-S. 33. if a machinery section 

-S. 33 (1) provides machinery for levy of tax and does 

not prohibit an assessment in the name of the non-resident 
—*—S. 33 (j). “ Through or from business connection" is 

controlled by the phrase ‘ derived from business ” in S. 5 (iv). 

-S. 33 (1) is not a charging section designed to tax gains 

not coming within the terms of S, 5, but is a machinery section 
for the collection of the tax when the person whose income is 
taxed is not himself available or cannot be . got at 
-Ss. 3 and 33 (i). Non-resident foreigner entering into con¬ 
tracts in British India for supply of goods there and paid there is 
assessable to tax in respect of profit or gain arising from his 
connection with British India. BOARD OF REVENUE v. 

Bhanjee Ramjee & Co. .. 

-“Ss. 3, s, and 33 (i). The Madras Export Company pur¬ 
chasing skins to orders of a Paris firm at prices fixed by that 
firm and shipping them under the directions of that firm is not 
assessable as the agent of the Paris firm in respect of the profits 
made by the Paris firm on the sale of the skins abroad. COMR. 

of Income-tax v Madras Export Co. 


—■—Ss. 33 and 34. Section 34 should be read in connection 
with S. 33 and gives an extension of the meaning of the term 
agent,” .. 

Ss. 31, 33 and 34. Company cannot be assessed to super¬ 
tax as agent of non-resident shareholders in respect of dividends 
payable to them by company. IMPERIAL Tobacco Compwy 
v. Secretary of state .. 

• • • • 

—S. 36. Arrears of income-tax should be recovered by 
Collector by his own agency as arrears of land revenue, and 
Collector has no authority to issue a distress warrant to a police 

officer. Jairam SAHUf. Emperor. 


Ss. 24 and 39 (d). Prosecution for false statement is not 
barred by levy of penal assessment under S 24 for false return 
inferred from the non-production of accounts by the assessco 
Emperor v. Hussain ally 


S. 40. Prosecution under, is barred by S. 24, pro. (2) . 

7 ?' 4 °* , Thc °fr ence of false statement in verification c? 
be tned only by the Court having jurisdiction over the pla< 
where verification took place antf not where return was receive< 

Mohidekn Pakkiri, /// re 1 

• • 

X R , uI « s 1 and 2 - Income-tax and excess profi 

duty paid m England by an English Company with branches 
India are not deductible in arriving at its ‘total profits” taxab 
under the Indian Act. COMMISSIONER OF INC()MF-TAX 
Eastern Extension etc. Telexsuaph Company 


. . S<46 / Service of notice need not be personal and m 
be by post or under O. V. C. I>. C. ISMAIL Bhai. In re 

Si- Assessee has the right to begin 39 _ 40 , 

Chief Revenue Authority is competent to deci 

t i referenCe t neceSSary or not and U is not incumbent. 
it to state a case whenever an application for reference is ma. 
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169—172 
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48—50 

‘ 93—194 

120—125 

192—193 
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95 
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Income-tax Aot (VII of 1918)— (Con/d). 

——S. si. It is the duty of the Chief Revenue Authority to 
state a case if a serious question of law arises in the course of 
assessment. AI.COCK ASHDOWN & Co. v. CHIEF Revenue 

Authority. rui * ,mk 

• • 

• • , , 

~T S ', s V High Court competent to consider Chief Revenue 
Authonty s grounds for considering reference unnecessary and 

atkfieH , a h^ 7 nCe ' ‘ h0Ugh the Chief Rerenue Authority is 

“ “ n ." ecessary - A, X(.C K ASHDOWN & 


PAGE. 


221-227 


Co. v. Chief Revenue authority. 


S. SI. If partially repeals S. 106 (2) of Government of 


IOO, 221-227 


India Act ? 

—S. 51. At the hearing of the reference, order calling for 
reference cannot be objected to as made without jurisdiction 

Commissioner of Income-tax v. Hajkk Abdullah Sahib 

• • 

7 - U V R ®f^ r ^ nce is permissible only whilst the case is 
pending before Chief Revenue Authority. Pavalai G \ NF.SH 
das, In re .. 

S. si. High Court has no jurisdiction to hear a reference 
on a question of fact on which the decision of the Revenue 
Authority is final. Ahi.oxk Land Co., v. Secretary of 

STATE 

"T 5I - ( ^ r< Ier of High Court refusing to direct Chief 

Revenue Authority to state a case is appealable to the Privy 
Council. A1 ,cook Ashdown & Co. v. Chief Revenue 
Authority .. ' 

— S. 51. No appeal lies to the Privy Council under clause 39, 
Letters Patent, Bombay, from a decision of-the High Court 
on a reference by the Chief Revenue Authority, as it is not a 
final judgment, decree or order. 

• • 

Contra 

Tata Iron and Steel Co. v. Chief Revenue Authority 

S. 51 differs in certain material respects from S. 66 of 
Act of 1922 

S. si (1) probably gives wider powers than $. 66 of 
Act of 1922 

Ss. 51 and 52. Application to the High Court requiring 


136 


145—147 




167—169 


138—140 


206—213 

149 -iso. 


409 

242 


Chief Revenue Authority to state a case is barred by S. 106 
(2) of the Government of India Act and S. 52 of the Income- 

tax Act. Commissioner of Income-tax v. North 
Anantapork Gold Mines 

S* 5 2. Where Revenue Authority professes to tax in¬ 
come Iflid income only, jurisdiction of Civil Courts to entertain 
suit questioning legality of assessment though made erroneously 
is barred. DAYARAM RAMDAS v. SECRETARY OF STATE. . . 

Income-tax Act (XI of 1922). 

as regards how an individual partner 
in a registered firm is to compute his total income for super-tax. 
-S. 2 (1). Pasturage income is income from land used for 

•lllfnr'i I 


133—138 


250—253 


322—323 
286, 294 


agricultural purposes 

— Ss. 2 (i) and 4 (3) (viii). Income from fisheries and Sthaljat 
(land used for stacking timber) is not agricultural income 
exempt from tax. Probhat Chandra Baku a r. Emperor: 

293—294. 295 
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Inoome tax Act (XI of 1922)— (Contd). 

- -Ss. 2 (i) and 4 (3) (viii). Income from laftd leased for 

stacking timber is not agricultural income exempt from tax. 
Har Prasad v. Emperor 

-S. 2 (2). Partner in a firm is assessee .. 

-S. 2 (4). An isolated brokerage transaction, e./?., sale of 

mills by a person once in regular business, is business 

-S. 2 (14), Rule 2. Application for registration of firm 

must be made before due date for return under S. 22 (2) and 
not after, though return is accepted after due date. PURSHOT- 
TAM Bhanji & Co., In re .. 

-S. 2 (15). Definition of “ total income ” is as inexact as 

a definition possibly can be .. 

——Ss. 2 (15), 3 and 16. Assessee as partner in registered 
firm can be assessed to super-tax on his actual share in the firm 
in previous year,” and not on his share at the time of assess¬ 
ment. Commissioner of Income-tax v. Meli.or 

Ss. 3 and 18. S 3 does not apply to the levy of income-tax 
on salary as the assessment is governed by the special provisions 

of s. 18. Chalmers v. Government 

Ss. 3, 10 (2) (vi) and (vii). Company assessed for a year 
upon previous year’s income is entitled to deduct the obsoles- 
cence allowance in its return, though the Co. had been allowed 
to deduct the same allowance in respect of assessment for pre- 
vious^year under Act of 1918. Raja Gokaldas Mills. In re- 

-Ss. 4 and 6 do not effect a repeal of the exemption 
conferred by Permanent Settlement 

f x Contra 

— Ss. 2 (15), 4, i2, 16 and 56. Bonus shares allotted by a 
Company to its shareholders out of accumulated profits are not 
taxable income, profits or gains of the shareholder. 

Steel Bros, v Government .. 
Binny & Co v Comic of Income-tax 


Calami (non-recurring) paid in a lump sum fo 

Singh" crown " 8 “ not income ' SmvA 

*? one y re “‘«d in Hyderabad as honorarium h 
J 2 "V" , une *P lred ter "> service and subsequent! 

BriUsh rnd° B T h l nd ‘l iS n0t assessable income received ii 

Bn'flcK t X i d a * th< J ugh ^e receipt therefor was signed ir 
Bntish India. ALI IMAM v. CROWN 

~~ S - 4 ( 0 . Income from hats from a permanently settler 

1S not assessabIe - Maharajah of • Dhariiwc \ - 

commissioner OF income-tax . ‘ M,A ' 

British 4 ri X J : 6 and V A non resid ent Co, with branch ii 

i Purchasing goods here for commission an 

and fo £ Sale to America assessable to income-ta\ 

tarvT/state GERS PVATT SHIiLLAC A ™ CO. " Sr"- 
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326—344 
358—363 
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410—414 

363—377 
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Income-tax Act (XI of 1922 )—(Contd). 


-S. 4 (3) (1). Profits of a business allocated to charity 

constituted as a partner thereof is not income derived from 
properly held under trust for charitable purposes and exempt 
from taxation. LACHMAN Das NARAIN DAS, In re 

-S. 4 (3) (vii). A sum received by assessee once in regular 

business by way of brokerage from an isolated transaction of sale 
of mills is not exempt. CHUNNI Lal KALVAN DAS, In re .. 

-S. 4 (3) (vii). The exemption applies only to receipts not 

arising from business or arising from the exercise of a profes¬ 
sion, vocation or occupation, which is of a casual and non¬ 
recurring nature. 

-Ss. 5 (4) and *4. Income-tax Officer specially empowered 

can re-assess income of assessee assessed under Act of 1918. 

Bulaqi Shah v. Crown 

-S. 7(1). Sum received ss honorarium in lieu of salary for 

unexpired period of service, if assessable as salary 

-S. 10. “Any” means “each and every” 

-S. 10. Profits or loss arising from wagering contracts are 

to be taken into account in assessment of income-tax. CHUNNI 
Lal KALVAN Das, In re .. 

-S. 10 (2) (iii). Sums paid to partners as interest for capital 

put into firm are not admissible allowances .. 

-S. 10 (2) (iii) and (ix). Percentage of profits paid as in¬ 
terest to persons lending capital to business without liability for 
loss cannot be deducted. COMMISSIONER OF INCOME-TAX v. 

Haji Jamal Nur Mohamed 

-S. 10 (2) (viii) and (ix). Rates and cesses levied on a 

colliery under Bihar and Orissa Mining Settlement Act and 
Jharia Water Supply Act, are not allowances under cl. (viii) 
but allowances under clause (ix). K. M. SELECTED COAL Co., 
lure •• •• ■ • , * 

-S. 10 (2) (ix). Companies tax under S. 92, Madras Dis¬ 
trict Municipalities Act can be deducted as a business allow¬ 
ance. COMMISSIONER OF INCOME-TAX v. NEDUNGADI 
Bank 

-S. 13. Assessee cannot change method of accounting if 

by reason of such accounting he obtained certain benefits, e.g., 
exemption 

-Ss. 2(15) and 16. Total income means total amount of 

income, profits and gains from all sources, including receipts ex¬ 
empt from paying income-tax and tax deducted at source by 
companies paying dividends.. 

-S. 18. Income-tax on salaries must be levied at the rate 

applicable to the estimated income under "salaries” for the 
year in which payment is made and not the previous year. 

Chalmers v. Government 

-S. 23. Where the assessee in his verified return stated 

that he had no income from a particular source, assessment 
based on his inability to prove the negative statement and on 
general assumptions is bad. BISIINU PRIVA CHOUDURANI, 
In re 

-S. 23 (2). Non-service of notice giving assessee opportu¬ 
nity to support his return, is a matter challenging the very 
foundation of assessment and a reference was directed on this 

point. Nirmal Kumar Singh v. Comr. of income-tax. . 
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256—259 

405—406 
281 


419 

272 


396—399 


281—284 


355—358 

392 


323 


253—255 


261—264 


393—394 
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fnoome-tax Act CXI of 1922 )—(Coutd). 

-Ss. 23 (2) and 27. Sufficiency of cause for non-production 

of Accounts by assessee is not a question of law for stating a 

Shiva Prasad Bhattadu v. Commissioner of In- 


case. 


COM E-TAX 


• • 


-Ss. 2, 6 and 24. ' Loss incurred by assessee in respect of 

partnership trade (unregistered firm) can be set off against pro¬ 
fits made in his individual trade. COMMISSIONER OF INCOME- 

TAX v. Arunachalam Chetty 

-S. 33 (2), Prov. Reasonable time must be given to asses¬ 
see to place his case before the Commissioner before any order 
is finally passed. A week’s time was held not reasonable oppor¬ 
tunity in this case. Sinha v. Commissioner of Income-tax. 

-S. 34. A re-assessment carmot be made more than a year 

after the expiry of year of assessment 

-S. 34. The words “income escaping assessment” are not 

confined to a case where the income is an homogeneous one but 
includes a case of income of different classes or types or under 
different heads. 


Ss. 34 and 35. \\ here the assessee deliberately got his 
income from collieries owned by him, assessed individually in 
the names of different persons as owners thereof and on a subse¬ 
quent single assessment of income ‘from all the collieries by the 
Income-tax Officer who came to know of the common ownership, 

tiffi n- t0 6 - et ° T the l°* ses of another business of his against 
the colliery income and for rectification of the assessment after 

“ “ft - there Was n0 . mis,ake ap P* rent ° n ‘he ace Of thi 

record justifying rectification. Thkjkamii Jiw\V Das u 

Commissioner of income-tax J UAb v ‘ 


33 


« of, he Act of't's in CaSt . ing the net 0f taxati0n than S - 

9 4 

" 54 ^ Copie * ot income-tax returns cannot be issued 

zalAhmi-d ° ther than the assessee - Anwar ali v. Tafo- 


• « 


. and s8 ' P ividends f ™»n companies cannot be 
deducted in the computation of taxable income for super tax 
nor super-tax thereon paid by Co. la ’ 


S. 66 is restricted to questions of iaw and gives less wiH. 
powers than S. 51 (1) of Act VII Q f , n ,8 nnri * . w,de 

material respects therefrom 9 and d,(rerS ,n ce “ ain 

• • 

S. 66 (2). Commissioner must deal with tu . 

2sx:.“ss 

88r.«SSK: ttSSM' * -feSK 

sg ? “r, * 

state a case s f L B ~ ca " he required .0 

OF INCOME-TAX . BIIA ITALl ... COMM ISS IONF; U 
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406—410 
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242, 409 
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Income-tax Act (XI of 1922)— (Contd). 

-—S. 66 (2). Assessee’s joint family income if assessable 
with personal income, Commissioner if can review order passed 
under S. 33 and reasonableness of opportunity to show cause 
under S. 33 (2) are questions of law for a case to be stated. 

Si niia v. Commissioner of Income-tax 

—--S. 66 (2). Reference can be called for in respect of addi¬ 

tional assessment under S. 33 by the Commissioner 

--S. 66 (a). Question whether assessee can claim obsoles¬ 
cence allowance in respect of motor-car become unserviceable 
through accident and sold as scrap iron, is one of law. Ratna 

Singh, In re 

■ -S. 66 (2). Question whether renewal of parts of a motor¬ 

car is capital expenditure or mere renewal of wasting assets is 
one of fact and the Commissioner will not be required to state a 
case thereon. RATNA SINGH, hi re 

-S. 66 (2). One fee of Rs. 100 only need be paid for a 

reference, even if it is on more points than one. ClIOKAJ.IN- 
GAM ClIETTV v. COMMISSIONER OF INCOME-TAX 

-S. 66 (2). Question whether Income-tax Officer not accep¬ 
ting the return under S. 22 can assess without giving assessee 
opportunity under S. 23 (2) to produce evidence in support of 
return is a question of law challenging the very foundation of 
the assessment and a reference was directed on the point though 
it was not taken before Assistant Commissioner. NlRMAL 
Kl’MAk Singh v. Commissioner of Income-tax 

-S. 66 (2). Assessee cannot apply for reference in respect 

of assessment accepted without appeal under S. 31 or 32 

-S. 66 (2). Assessee if a member of a joint family is a 

question of fact and no reference can be directed thereon. 
Makham Lal Ram SARLT, In re 

——S. 66 (2) and (3). Reference was directed on the question 
whether taxable income should be ascertained on the difference 
between cost price and actual sale price of goods, or between 
stock valuation at the end of previous year and sale price, 
though cost price is higher than book valuation. CHENGALVO* 

kava Chkttv v. Commissioner of Inc ome-tax 


RAGE. 


352—355 

354—355 


389—390 


389—390 



393—394 

409 

416 



-S, 66 (2) and (3). High Court directed a case to be stated 

on “ whether in cases of return not being accepted, an assess¬ 
ment can be made without any evidence on record, or whether 
assessee is to be informed of basis of assessment for him to 
meet. : ’ SANKARA IVER V. COMMISSIONER OF INCOME-TAX. . 

-S. 66 (2) and (3). Whether High Court has power to 

direct a reference in the nature of mandamus in cases where no 
application under S. 66 (2) to the Commissioner is maintain¬ 
able ? 


395 — 39 b 


409 


-S. 66 (3). High Court has no power ovei Commissioner 

except to the limited extent provided therein . . 4°9 

-S. 66 (4). Commissioner's first duty is to state clearly and 

fully the material facts admitted or proved in evidence before him 
and then to give his opinion. RAJA Shiya I’rasap SINGH u. 
Commissioner of income tax . •• 3 #s 
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Income-tax Act (XI of i922)— (Conid). 

-S* 66 (s). On a difference of opinion of Judges hearing 


PAGE. 


reference, opinion of senior Judge prevails. PROBHAT CHAN¬ 
DRA Barua v* Emperor .. 301—303,3*6 

•S. 66 (5). Decision of High Court on reference by a single 


Judge is not judgment under clause xo, Letters Patent, Lahore, 
and is not appealable thereunder. BULAQI Shah v. CROWN. 
S. 66 (5). Court hearing reference cannot question vali- 


dity of order of reference 

•S. 66 Cs)- Decision of High Court is not a judgment within 


clause 15, Letters Patent, Calcutta, and appealable as such. 

probhat Chandra Barua v. Emperor .. 


-Sj 66 (2) and (6). Fee of Rs. 100 paid to Commissioner is 

not subject to the jurisdiction of High Court and the Commis¬ 
sioner has power to deal with it as he likes, but the Court may 
take it into account in awarding costs. Ram Gopal MOOL- 
CHAND, In re. 

S. 66 (6). High Court having exercised jurisdiction as to 
costs of hearing of reference, is functus officio and cannot re¬ 
open the matter 


S. 68, Prov. (1). An existing right of refund on a reduction 
of assessment on appeal against an assessment under Act of 
1918, disposed of after Act of 1922 came into force, is saved. 
COMMISSIONER OF INCOME-TAX V. DHARAMCHAND 

——S. 68, Proy. (2). Assessment of super-tax can be made in 
1922-23 as adjustment of income of previous yqar not provi¬ 
sionally assessed. COM MR. OF INCOME-TAX V. CHIDAM¬ 
BARAM CHETTY 


• • 


• • 


assessment 


Income-tax Authority, 

Decisions on questions of fact final 

5?^ P i? w ® r t0 raa ^ e trcsh assessment where original assessment low. 
disbelieving a negative statement in a verified return must have 

legal proof of the reverse and cannot assess on general assump¬ 
tions only .. .. * 

specially empowered under S 5 (4) can re-assess an 
under Act of 19x8 

• • • • 
S Dr^n LliCTOR ' Commissioner, mistake, reference, 

KKTURN. 

Inoome-tax Collector. 

See Collector. 

Inoome-tax Return. 

See Return. 

Insurance Premia. 

Sgainst fire and loss, deductible 

Interest, 

Accrued, when taxable 
on borrowed capital deductible 
on capital put into a firm by a partner, not 



ance 


• • 


an admissible allow- 


• • 
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401—402 


409 


414—4x5 


416—4x7 


416—417 


264—366 


* 75 —*378 


x68 

33 

263—264 

358—359 


358 

83,83 

180 

372 
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Interest —( Conta ). 

Compound, added to principal but not received in cash or riven 
counter-credit, not taxable 

Constructive receipt of, if adjusted or allowed to stand as deposit 
or investment or fresh loan, is taxable as income 

r ailure to realise interest will not ordinarily amount to constructive 
receipt or adjustment 

not realised in cash or by adjustment in accounts and not con¬ 
structively received, not taxable 

Share of profits paid for loan ot capital is not interest claimable 

as an allowance under S. 10 (2) (iii) or expenditure allowable 
under cl. (ix) 

Sec Fund, railways. 

Investment. 

Whether appreciation in value of capital, is income 


Page. 

187 

7^ 

79—80 

75—93 

398—399 


348 


J 

Jalkar, 

Not agricultural income and not exempt from tax 293, 294, 307—308 

See PERMANENT SETTLEMENT 

Joint family, 

income, if can be assessed wit!) assessee’s individual income is a 
question of law 

Assessee, if a member of joint family is a question of fact 

carrying on tr^de, legal position of ✓. 

Members of joint family registered as firm, not assessable to 
super-tax unless business is carried on behalf of and for benefit 
of joint family 

See DEDUCTION 

Judgment, 

Meaning of .. .. .. 139,150,211 

in S. 51 of the Act of 1918 is not used in its strict legal and pro¬ 
per sense .. .. .. .. 212 

Final judgment, decree or order, what is .. .. 210—212 

See Appeal, high Court. 

Jurisdiction. 

Trial of offence of false statement in a verified return triable 

where verification took place and not where return was received 193—194 

See Courts, Fee, high court. 


4x0—414 


354 

416 
216—2xY 


216—217 
388—389 


L 

Lawyer’s fees. 

See ALLOWANCE, FEE . . . . • • 232—233 

Lease, 

Salami for, See COLLIERIES.. .. .. 385—388 

Legal proof, 

Assessment based not on. but on general assumptions only, bad .. 


263—264 
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Letters Patent, Bombay 

No appeal lies under cl. 39 to the Privy Council from a decision 
of High Court on a reference under S. 51 of Act of 1918, as it is 
not a final judgment or order within cl. 39. .. 

-Calcutta. 

On a difference of opinion of Judges in a reference under S. 66, 
opinion of the senior Judge prevails ... 301 

Decision of High Court on a reference, not a judgment within 

cl. is 

-Lahore. 


PAGE. 


208—213 


« • 


■302. 3 1 © 


414—41S 


Decision of a single Judge of the High Court on reference, not a 
judgment appealable under .. 

Licence fees, 

Companies tax analogous to .. 

payable as a condition precedent to the creation of the source of 
income stand on a different footing from cesses 

Limitation, 

for re-assessment is a year after the expiry of the year of assess- 
ment 

Loan. 

A t“of°fa« ^ Partner . *° fin "' ^ * b °' M fide is * 

Local rates. 

See CEss, Rates 

Loss, 

of assessee as a member of a Co. to be taken intn * • 

computing total taxable income mt ° aCC0Unt “ 

by sale of machinery not obsolete, not deductible 

sL m SET g OF F USmeSS *° te take " int ° aCC ° Unt in assessment '• • 

2J-2- 233, 


401—402 

357 

107 


306 


272 


282—284 


-249, £50 

247—248 

419 

280—281 


Machinery, 

not obsolete, loss by sale not deductible 

See Obsolescence 

Maintenance Allowance, 

“ ,^° ur widow ° f P. rior holder of impartible estate, not deduc- 

?‘ b '* ln * he computation of taxable income of succeeding holder 
in the absence of specific charge upon his taxable inconm 

irandam M . 

^nature tfT C0Ur * , haS P ° wer to make orders m the 

Market, 

Rent from, not agricultural income and not exemot from 

p t l™ aae r y S f t,ed 

consumer^ . W ‘ S protlucers and n °‘ that of the retailer or 
Sugarcane cultivator’s, is the sugar refinery or the country mill 


247—248 
318 -319 


387—388 


307 

4 IZ' 


409 

-308 

-413 

35 

31 
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Maxims. 

A dipto simpticiter dd dictum secundum quid 
Cujus dare est cjus cst disponere 
Generalia specialibtis non derogant 
Mobilia sequntur-personam . . 

Mill, 

premises, not house property 

Mines. 

See COLLIERIES. 

Mining Lease. 

See Collieries. 

Mistake, 

of Income-tax Officer in registration of a firm cannot make it a 
registered firm, when it is otherwise not 
What is a mistake apparent on the face of record : a deliberate 
act is not 

See Rectification. 

Money-lending, 

Profits of foreign business ot, where accrues or arises 

Mooring fees. 

See Ghatlac.i 

Motor Gar, 

Renewal of parts of, if capital expenditure, is a question of fact. . 
See Obsolescence. 

Mudibaghidars. 

Profits paid to, by way of interest not an allowance permissible 
under S. (io) (2) (iii) or (ix) 

Municipal Tax- 

Companies tax deductible from company’s taxable income 

Mutual Benefit Society. 

Income or profits from members of, not taxable 

See Chit Fi nd, 174 ; Fund. 


Nazar. 

See Salami. 



Non-resident, 

Income of, when liable to tax 

Profits of, assessability, Indian and English Acts, distinction 
between .. • • • • 366 

Assessability, test of, is whether the non-resident by agency in 
India is making profits in British India which pass to him 
through the hands of his agent .. 

Assessability of, condition precedent to, is business in British 
India and not merely business connection 
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291 
296 
291, 297 

44 
6s. 67 


273 
409—*410 

4 » 

413—4X4 
389—300 

398—390 
357 — 3 S 8 

220 


373—374 
- 370 , 376 

200 


• • 


200 
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Non-resident —( Co/ita). 


PAGE. 


to be. chargeable to tax may be a British subject or foreigner 

may be assessed in the name of an agent treated as such, though 
not in receipt of income on behalf of 
having business connection with British India may be asses¬ 
sed in his own name 

company with branch in British India purchasing goods here for 
commission and shipping them to foreign purchasers in America 
for sale there is assessable to income-tax and super-tax 

company controlled from British India in receipt ot income outside 
British India, not assessable. 

company purchasing goods through a resident firm and selling 
them abroad, not taxable in respect of the profits of sale 
shareholders not assessable in the name of the Co. as their agent 
to super-tax in respect of dividends payable to them 
See AGENT. 


14b 
171 
148—149 

363—377 
204—206 

197-201 

170—172 


Notice, 


Service of, may be by post or under O. V., Civil Procedure Code.. 
by unregistered post is not sufficient 

Non-service of, giving assessee opportunity to produce evidence in 
suppprt of return challenges the very foundation of assessment 
and js a question of law .. .. 

Notional Income, 

Meaning of .. - 

Taxation of, not foreign to Indian Income-tax Act 
Bona fide annual value of property in owner’s occupation is 

See Beneficial Occupation. 


193 

21, 


394 


46—47,376 

376 

376 


.0 

Obsolescence. 

Obsolescence allowance in respect of assessment of previous year 
can be again deducted in the return for succeeding year based 
upon previous year’s income 

Sale as scrap iron of car unserviceable through accident, if sale on 
account of obsolescence* is a question of law.. 

Obsolete, 


318—3*9 
389—39© 


• • 


includes cases of unfitness from whatever cause and not confined 
to supercession by invention 
Machinery not sold as, loss not deductible 

Ovned, 

in S. 9 (2) (i) of Act of 1918, meaning of 

has not the narrow and technical raeajiing of full, ultimate and 
legal owner 


• • 


• ■ 


• • 



247— 


39o 

248 


141— 


141 

142 


Partner, 

Advance of money by, if bona fide borrowing by firm is a question 
of fact in each case 

tna finn is also an assessee, though-firm assessed as such 

Drawings as salary by, are part of profits of the firm and taxable 
as such 

of, can be set off against profits of individual trade, 232-233,280 


272 

280 


*77 

281 
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Partner— (Contd). 

in a registered firm, assessment of super-tax on, must be based on 
actual share in the firm in the previous year and not on his share 
at the time of assessment 

• • • • 

See Charity 

• • • • • • 

Partnership, 

for income-tax purposes is an entity not known to law 

See Firm, 234—238 ; Joint Family, 214- 2 17 ; Set Off, 

232—233, 280—281. 

Pasturage, 

Income from, is income derived from land used for agricultural 
purposes and exempt from tax 

Penal Assessment, 
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322—323 
380—381 

281 


286, 294 


48—50 


When bars prosecution 

Permanent Settlement, 

Basis, nature and history of . . . .28*7, 288, 295, 296, 311, 312 

exempts income from estates from further taxation including in¬ 
come-tax 

exempts income from estates from income-tax in respect of assets 
included in the jama 

Co.,tra 

does not confer exemption from liability to income-tax 

Contra 

Assets of, hats , if included in, onus of proof of exclusion is on 
Crown 

Income from hats , ghatlagi and jalknr in permanently settled 
estates not assessable 

Power of Attorney. 

Statement in. See PROOF 

Practice, 

of Revenue authorities as contemporanea exposito 

cannot be an aid to construction where language of statute is 
unambiguous 

Legislature piesumed to be aware of 

Preference Shareholder, 


• • 


t • 


• • 


• • 


184—185 

308—310 
311—316 
286—293 

295—301 

412—413 
410—414 

325 

286—287 

60—61 
42 


not entitled to dividend free of income-tax in the absence of ex¬ 
press contract to that effect .. .. .. u—18 

Preliminary expenses, 

for raising capital are capital expenditure .. .. 132 

Premia, 

Fire and insurance, deductible... .. .. 358 

Previous year. 

See ADJUSTMENT, 277—278 ; OBSOLESCENCE, 318—319. 

Privy Gounoil. 

See Appeal. 

Procedure, 


Assessee entitled to be heard first in reference to High Court. 39, 57—58, 62 
Difference of opinion on reference, opinion of senior Judge pre¬ 
vails .. . . .. ..301,302,3x6 

Order for reference not appealed against cannot be objected to 

later at the hearing .. .. .. 146 
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Procedure—( Contd ). page. 

Court hearing reference cannot question validity of order calling 
for reference • • • • • • 

Proceedings initiated under Act of 1918 governed by that Act and 

not by Act of 1922 .. •• •• 249—25c 

Question not raised before Chief Revenue Authority or in the 

order of reference cannot be taken at hearing of reference .. 149 

Who can appear in reference where assessee resides in the moffusil 
or within original jurisdiction of High Court .. 73 

Assessment without service of notice under S. 23 (2) is illegal .. 394 

Points of law not taken first before Income-tax officer and also in 
appeal to Commissioner cannot be taken in reference .. 416 

See Appeal,138—140, 221—227, 414—415 ; Costs, 119—120, 

417 ; High Court, 401—402 ; Recovery of Tax, 201— 

202; Copies, Reference. 


Proceeding. 

Order against Chief Revenue Authority under S. 45, Specific Re¬ 
lief Act, is a proceeding against him coming within the prohibi¬ 
tion under S. 52 of Act of 1918 

Process ordinarily employed, 

in S. 2 (r) (b) (ii) is the more crude and primitive method in ordi¬ 
nary use among cultivators than the modern factory method. 

by agriculturist is not ihe process of manufacture in a modern 
sugar factory 

by a tea cultivator is not the manufacture of tea from green 
leaves as a marketable commodity 


* 35—136 


3 *. 35 
3 *. 34 
59 


• • 


Profit, 

Connotation of 

Meaning of 

distinguished from income 

does not include unrealised amounts, at all 

includes money accrued or arisen and so completely in the asses¬ 
sed* control as to be capable of being transferred to his Bank 
account 

Royalty from mines is not 

of isolated transactions when amounts to realisation of assets .. 

means chargeable income computed from gross income after allow¬ 
ing for sums paid and debited as detailed in S. 9 (2) of Act of 

is net proceeds of a concern or the incomings after deducting 
the outgoings necessary for earning them 

in a commercial sense differs very little from the meaning given in 
income-tax cases, though there may be debits not permissible 
under the Income-tax Acts .. 

for income-tax purposes not the same as commercial 
determined to be distributed as dividends” to shareholders means 
balance of profits after paying income-tax .. 

Accumulated, methods of capitalisation 

devoted to charity as partner in business not exempt from tax .. 
'Of business, not income derived from property .. 
paid as interest to persons lending capital without liability for 
loss is not permissible allowance under S. 10 (2) (iii) or (ix) 


91 


81,123^59.391-392 

.. 106, 160 
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108 

243 


160 
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124 


88 

125 
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349—350 
380—381 
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Profit —( Contd ). 


Se tp^ VS Sh ^ t Res ’ 334 ~ 344 , 360—363 : Bookmaker • Busi¬ 
ness, 419 ; business Abroad; Chit Fund 174 • covstrttp 
TIVE RECEIPT ; EXCHANGE FLUCTUATIONS Ey 

PENDITURE: FUND, 2,9-221 ; MONEVLENDING INCOME f 8l " 
NON-RES^ENT; RAILWAYS; FACT AS DISTINGUISHED FROM 
LAW, 391-392 ; SET OFF, 232-233. 280—281. 

Profit and Loss Account, 


not a basis for calculating profits taxable under the Act 
not binding for income-tax purposes 

Profits or Gains, 

Meaning of . . 

must be ascertained on ordinary principles of commercial trading. 

Proof. 


St tn e ”s e e'lf ^ P ° Wer ° f a “ 0rney ° f jointness ° f family, not proof 

• • 

* * • . 

Property. 

Distinguished from business 
See Charity 

• • 

• • . . 

Prosecution. 

Penal assessment for false return, if bars 

Provisional assessment. 

See Adjustment 


R 

Racing. 

See Bookmaker 

Railways, 

Annual value of railways and its premises can be deducted by 
Company working it in the computation of its taxable profits . . 

Contra 

assessable to tax in respect of its share of surplus profits and not 
of its guaranteed interest 

Liability to tax to be determined by special agreement between 
Railway Company and the Secretary of State for India 

Rate of Tax. 

See Salary 

Rates, 

under Bihar Mining Settlement Act and Jharia Water Supply Act 
not an allowance under S. 10 (2) (viii) but one under cl. (ix) .. 

Realisation of Assets. 

See ASSETS 

Reasonable Opportunity, 

What is 

Assessee to be given, to show cause against supplementary asses- 
ment under S. 33 

See Fact as distinguished From Law 
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391—392 

392 

325 

381 

255—256 

48—50 

277—278 

419 

141—142 
143—145 

178—181 
180 

253—255 

282—284 

381—383 
381—383 

352—355 



INDEX. 


xxxVii 


Reassessment, 

cannot be made more than a year after expiry of year of account.. 
Income-tax Officer specially empowered under S. 5 (4) of the Act 
has power to reassess an assessment under Act of 1918 

Receipt, 


What is .. • 88, 

Actual cash payment not necessary 

may be in the form of negotiable security 

Signing of, not conclusive of the receipt of money 

refers to the first occasion when recipient gets money under his 
own control 

• • • • 

Entry of profits for account-keeping cannot amount to 

Receive, 

Meaning of .. 

implies two persons and a person cannot receive from himself 

Income qua income cannot be received twice' over, once outside 
British India and once inside it 

* • • • 

Income arising and received in British Baluchistan cannot be 
received again when brought or transmitted to the Punjab 

Recovery of Tax, 

Revenue Recovery Act procedure alone is applicable to 
Collector to recover as arrears of land revenue by his own agency 
by distress warrant to police officer not legal, 
by sale of land, what passes thereunder . 

See Arrears of Tax. 

Rectification, 


of assessment on the ground of mistake not allowable where returr 
submitted deliberately 

Reference to High Court, 

Ap P!;“‘ i f 0n . * or ' ™ ust *>e dealt with by Commissioner and nol 
delegated for disposal to subordinate officer .. 

can be called for in respect of reasonableness of opportunity tc 
misSonr.! gamSt addltional asses sment under S. 33 by Com 

C °a”^al i t 0 o ne h r im ann0t * Uked '° refer questions not rais « d in the 

for ' if cessment not appealed against undei 
not competent on a question of fact 

Authority ° nly dUring Pendency ° f cas <= before Chief Revenue 

»«..A— - 

• Of law . aI 0n tlle ground that there is no question 

| C ^mate n rL r i S fac r ts ad^tted^"^ 8 l tate fully and d^ly 

cnai tacts admitted or proved and then to give his opinior 
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Reference to High Coart —( Contd). 
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High Court has jurisdiction to order Chief Revenue Authority to 
refer, although he considers reference unnecessary and S. 106 (2) 
of Government of India Act is no bar thereto .. 224—226 


High Court competent to consider Chief Revenue. Authority’s 

grounds for considering reference unnecessary .. 100 

Court hearing reference cannot question validity of order of ref. 409 

Objection to order calling for reference cannot be taken at the 

time of hearing of . . . . .. 146 

Points of law not taken first before Income-tax Officer and in 

appeal to .Commissioner cannot be taken in .. .. 416 

Questions challenging the very foundation of assessment can be 

asked to be referred, though not taken before Commissioner. 394 

Questions in reference must arise in the course of making assess¬ 
ment . . .. .. .. 211 

Questions not raised before Chief Revenue Authority or in the 

order of reference cannot be taken at .the hearing of reference. 149 

See CONSTRUCTION, 265 ; COMMISSIONER; FACT AS DISTIN¬ 
GUISHED from Law ; Fee ; High Court ; Procedure. 


Refund, 

Right to, in respect of assessment under Act of 1918 allowed on 

appeal heard under Act XI of 1922, saved by pro. (1) of S. 68. 264—266 

Suit for, barred . . .. • • 25—26 

Registered firm, 

Adjustment can be made of super-tax of, in respect of income of 

previous year when it was unregistered .. • • 189—188 

Partner in, assessment to super-tax, See Firm .. •. 322—323 

See FIRM, REGISTRATION. 


Registration, 

after prescribed date cannot relate back to the commencement of 
financial year 

Firm not applying for, before due date for return cannot get 
registered by application prior to assessment 

Application for, to be made before due date for retym under S. 22 
(2) though return accepted after due date 

takes effect from the date specified in it 

Improper, cannot make a firm a registered one within S. 2 (14) of 
the Act 

See Joint Family 

Renewal. 

See Motor car 


273—274 

273—275 

399—400 

275 

273 

216—217 
389—390 


Rent. 

Jalkar, Hat, and Ghatlagi , not agricultural 
exempt from tax 

See PERMANENT SETTLEMENT. 


income and not 

293—295. 307 


—308 


Rent or Revenue, 

Meaning of . • • . 

Salami for settlement of waste lands is 
for transfer of holdings is not 


74 

74 

74 
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Repealed Act. 

Sec INCOME-TAX ACT, VII Of 1918 

Residence, 

of assessee not the test for liability under Indian Income-tax Act 
as under English Act 

Return, 

Non-acceptance of, assessment without information to assessee of 
basis of assessment, if legal, is a question of law 
Copies of income-tax returns cannot be issued to any person other 
than the assessee 

False statement in, offence of, where triable 
Verified, not to be rejected on general assumptions 
Negative statement in verified See BURDEN OF PROOF 
See Registration, 399—400. 

Revenue Court. 

Income-tax Collector is a 

Review. 

Commissioner’s powers of See Fact as DISTINGUISHED From 
Law 

See Costs .. 

Royalty, 

Mining, as regards landlord is part of his income and in no sense 
his profits 

See Collieries 
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375 


395—396 

377—378 

* 93—194 
263—264 
263—264 


252 


352—355 

117 


108 




najjadanasliin, 

properties drawn by, f or his maintenanc 
and that of his family, not salary 

Maintenance of, part of Khankah purpose 

Position with regard to Khankah 

Salami, 

LU Zcr a thTA n ct f0r gran ‘ ° f min ' ng lease is not income assess abl 

S “the Sh n ^- reCUrrin l f ™ m time t0 ‘™e in ' connection wit'l 
Patta £?L? 0,d, ?F ma J be lncome assessable under the Act . 
Lime ““ of transfer « hidings is not agricultura 

Bator* 16 Ia " dS W aband ° ned h0ldings is agricultural income ! 

Chars !f- 0 • Saijadanashin and his family drawn ou 
properties is not, and not liable to tax 

fim's pro r fi a ,r gS n0t deductib,e “ ‘ b « computation o 

R '‘Sal f a^te^TetrTwb lbI n *° the ***** income “de 

previous year 6 “ Wh ‘ Ch payment > s mad e and not th, 

Seamrittas, Um * ° f ' f0r unexpired period of ’ se ™ce, » •' 

Deo™r; a *-° n ° f ’ “ ? uch not deductible 
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6 

6 


384^*387 

386 

74 

74 


5—6 

177 


253—255. 
405, 406 


160-—x6i 
x6i 


xl 


INDEX. 


PAGE. 
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232—233 


281 


Segregation, 

of profits and gains, as a test of taxability considered 

Set off. 

Individual business profits may be set off against partnership loss. 280—281 

Assessee may set off against his individual income his share of 
loss in partnership business, where partnership is subsidiary to 
and part of individual business 

Whether loss of unregistered firm under one head can be set off 
by its members against their own individual income under other 
heads mentioned in S. 6 

Shareholder, 

Bonus share not income of, assessable to super-tax. 326—344, 360—363 

Company if agent of, for payment of tax .. . . 15, 307 

Nature of interest of .. .. . 34S , 34 6 

not identical with company . . . . .. 34 8 

See Non-resident, 170—172; preference Shareholder, 

11—18 ; Super-tax, 306—307. 

Shares, 

Realisation of enhanced value of, not income 

See Bonus Shares ; Commission, 132—133. 

Specific Relief Act. 

Order under S. 45 requiring the Chief Revenue Authority to state 
a case is not exercise of original jurisdiction by High Court con¬ 
cerning revenue, barred under S. 106 (2) of Government of 
India Act . . 

See Appeal, 138—140 ; High Court. 


363 


224—225 


Stakeholder, 

not taxable as agent of Chit Fund in respect of premia paid to 


chitholders. . 


• • 


174 


Sthaljat, 

Income from, not agricultural income and not exempt from tax. 293—295, 418 
See PERMANENT SETTLEMENT. 


• • 


Stock Dividend. 

Taxability of.. 

See BONUS SHARES. 

Sufficient cause, 

What is, justifying non-production of accounts by assessee, if to 
be ascertained by reference to Civil Procedure Code 
What is, is a question to be determined by Income-tax officer and 
not a question of law for reference 

Sugar, 

Manufacture of, processes of 

by modern machinery is not process ordinarily 
employed by agriculturist .. 
profits of, is not agricultural income 


345—352 


324—325 

324—325 

35 . 36 

3 i. 34 . 36 
29—37 
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Sugar Faotory, 

if cultivator within S. 2 (1) (b) (ii) of the Act of 1918 
Process employed by/ is. not that ordinarily employed by a cultivator 
to render sugarcane fit for marketing 

Salt. 

Bar of See COURTS, HIGH COURT. 

* 

Saper-tax, 

Adjustment cart be made of super-tax of registered firm in respect 


33 . 34 


3*1 34» 36 


of previous year .when it was unregistered . .. 187—t &9 

Assessment to, canl>e made in 1922-23 of the income of previous 
year not provisionally assessed, as an adjustment under S. 68, 
pro, (2) .. • • • • * • 277—278 • 

Assessment to, of an assessee as a partner of registered firm 
must be based on his actual share in the firm in the previous 
year and not on his share at the time of assessment .. 332—323 

Dividends from companies assessed to super-tax cannot be deduc* 
ted in shareholder’s assessment, nor the super-tax thereon paid 
by Co. .. • • • • • • 306—307 

Members of a joint family constituting a partnership registered as 
a firm, not assessable to super-tax unless they carry on business 
on behalf of" and for the benefit - of the family .. 2x4—217 

Non-resident shareholder of a Co. cannot be assessed to super-tax 
in respect of dividends payable to them in the name of the Co. 
as their agent .. •• 169—17a 

Service of notice of demand after expiry of the year charged for 
is not compliance with the terms of S. 3 (Act VIII of 1917 ). 26—29 

Assessee. giving a share of the profits of his business to his wife 
under an arrangement which constitutes a partnership within 
S. 239 of Contract Act must be assessed to super-tax as an 
unregistered firm .. .. .. 234—238 

Bonus shares issued by Co. to shareholders out of accumulated 

profits not liable to tax as income of shareholders.. 334—344, 360—363 

Larger deduction applicable to joint family assessment to super¬ 
tax, not allowable to an impartible estate holder .. 388—389 

See INCOME-TAX ACTS, VII OE 1918 AND XI 192a. 


277—278 


322—323 


306—307 


2x4—217 


169—X72 
26—29 


234—238 


363 


Tea, 

Cultivation and manufacture of, is a combination of agriculture and 

- manufacture .. .. .. 59 

Manufacture of, as a marketable commodity, income from, is not 
agricultural income .. j . », 59—60 

Process of cultivation and manufacture of, described to show 
when income out of it is taxable .. ,. 58—59 

Tea company to be taxed Qn income arising out of manufac¬ 
turing but not agricultural operations .. . , JQ 

Territorial limit, 

* * * • 

not imposed in respect of assessment under Indian Income-tax Act 
|i • but imposed under English Income-tax Act .. 366, 370, 375, 376 

ite : p . 
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Timber, 

Profits of persons who work, are profits of business and taxable as 
such 

Tonnage rates, 

on coal are necessary expenses incurred before ascertainment of 
profits 

Total income, 

Definition of, as inexact as a definition possibly can be 

means total amount of income, profits and gains from all sources 
including receipts exempt from paying income-tax deductible at 
source by companies, when paying dividends 

Trade, 

Buying goods in one country, if exercise of trade there 
Exercise of trade, what is 

with a country and within a country, distinction between !. 

where carried on .. 

where carried on, is a question of fact 

carried on, where business transactions are closed and profits come 
hdme to the firm 

• • • • 

See Business. 

Trust. 

See Char it v* 

Turf Club, ... 

deriving profits from horse racing 1$ carrying on adventure or con¬ 
cern in the nature of trade .. 

• • • • 

U 

Unnecessary. 

Meaning -of . 

Unregistered drm. 

See Firm ; Set off, 281. 

Uttarayan, 

not agricultural income 

Y • 

a 

Yakils and Attorneys. 

Right of audience in High Court on reference .. 

Vocation, 

Illegal, such as betting and wagering, taxable .. 

Voluntary payment- 

What payments deductible 

W 

Wagering Contracts, 

Profits and losses from, to be taken into account in assessment .. 

Wakf. 

See Sajjadanashin 
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(MYSORE AND TRAVANCORE CASES). 

Agricultural Income, 

Income by agriculture from lands not assessed to land revenue or 
local rates or cesses is .. • • 5—7 (Tra) 

Bank, 

Head office and branch form one legal person for income-tax 

purposes .. 11-^13 (Tra) 

Head office not a creditor in respect of capital loaned to branch 11 —12 (Tra) 

Business Connection, 

Company in London managing mining business in Mysore by 
means of instructions and advice, with no agent in Mysore 
and paid their remuneration in London do not have 9—t3(Mys) 

Chief Revenue Authority, 

is a Court subordinate to High Court .. .. 2 (Tra) 

Proceedings before, are judicial .. .. 2 (Tra) 

Construction, 

Principles of, regarding fiscal statutes .. 4 (Mys), 7 (Tra) 

Exemption, 

Bonus on percentage of net profits paid to Managing Directors 
of company in addition to fixed fees, not exempt in computation 
of company's profits .. .. . 6 (Mys) 

Mysore Government securities exempt from income-tax but not 
from super-tax .. .. 13—14 (Mys) 

Income, 

means realisations, not expectations and taxable only when realised 2 (Mys) 

received outside and then brought within Mysore cannot be receiv¬ 
ed qua income again .. . .5—5 (Mys) 

Interest, 

from foreign investments received abroad and then brought into 

Mysore, not taxable income .. 4 .4—$ (Mys) 

Loan, 


Test of .. .. . 

Mere entry in accounts will not create-.relationship of creditor and 
debtor 

Mysore Income-tax Regulation (VI of 1920). 


1 2 (Tra) 
12 (Tra) 


■Ss. 3, 14 and 52 Wages earned and due in June 1920 but 
received in July 1920, assessable under the Regulation though * 
not in force in June. Secy, to Govt, of Mysore v. Mysore 
INDUSTRIAL BANK .. . . . . . I— 2 (Mys) 

■Ss. 3 (0 and 33.(1). Scope of.S. 3 (1) not enlarged by S. 33 (1) to (Mys) 

—Company in London managing mining business in Mysore 
by means of instructions or adyice, with no agent in Mysore 
and receiving their remuneration in London, are not chargeable 
to income-tax. Taylor & sons v. Commr. of Income-tax 7—13 (Mys) 

•S. 9 (2) (ix) & Reg. V of 1923. Interest on foreign investments 
received abroad and then brought into Mysore is not 
taxable income. Bonus on percentage of profits in addition to 
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fixed fees paid to Directors of a company is not a permissible 
allowance. COM MR. OF INCOME-TAX v. NANDIDROOG MINES 2 

Ss. 20. 35 and 36. Assessment without notice and adjustment 
of assessee’s money in assessing Officer’s hands in respect 
of such assessment is illegal. DEVI DOSS & CO. t>. COM MR. of 
INCOME-TAX-.. .. .. I4 _ 

-(V of 1923). 

Ss. 58 and 60. Mysore Government securities are exempt from 
income-tax but not from super-tax. COM MR. OF INCOME-TAX 

v. Bank of Mysore .. .. .. 13- 

66. Reference under, if allowable in respect of assessment 
under Regulation VI of 1920. KASSIMWALLI v. COM MR. OF 
INCOME-TAX .. .. . . l6 _ 

Profits, 

Meaning of 

Relation of income-tax profits with commercial profits .. ro. 

Raference, 


. Assessee not appealing against assessment in time cannot ask 

for •• •• .. 17- 

inav be heard by a Bench of two Judges and not by full Court . . 

Whether interest on monies advanced by Head Office of a Bank to 
its Branch is deductible in’the computation of branch profits is 
a question of .a''- 

Travanoore Income-tax Regulation (YIII of 1096) 

-S- 2 (1) (6) ought not to be construed as restricted to lands 

specified in S. 2 (1) GO .. .. ..6 

-S. 2(1) ( b ) (i)-and 3 (ix). Income derived by agriculture 

from lands not assessed to land revenue or local rates or 
cesses is agricultural income exempt from assessment under S. t 

(ix). Commr. of Income-tax r. Centrai. Travancoke 
RI'mber Co. .. .. .. 4 

-- s i>; 4 and .S. Interest paid by Branch Bank to its Mead 

Office for capital supplied by latter cannot be deducted in the 
computation of branch profits. COM MR. OF INCOME-TAX v. 
IMPERIAL BANK OF INDIA .. . . ,S - 

-.Ss. 50. High Court has jurisdiction to direct reference by Chief . 

Revenue Authority, where latter refused application therfor. 
IMPERIAL BANK OF INDIA r. SIKKAR . . z 
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INCOME TAX CASES. 

• % 


[ 1 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

% 

[23rd July 1896] 

H. Plunkett, Income-tax Collector, Poona .. Appellant ( Defendant )* 

v. 

Narayan Parashram Tullu • • Respondent ( Plaintiff ). 

Income-tax Act (II of 1886) Secs. 21 & 23 Company not resident in British India —Assessment on 
agent in British India — Liability, extent of. 

Under section 21 of the Income-tax Act, the liability of an agent of a company not resident in 
British India but in receipt through such agent of income chargeable under the Act, to pay income- 
tax assessed on him as such is personal and this liability is not conditional upon his having funds of 
the company in his hands. 

Appeal No. 19 of 1896 from the decision of Arthur H. Unwin, Esq., District 
Judge of Nasik, in Snit No. 3 of 1895. 

Government Pleader ( Vasudev J. Kirtikar ) for the appellant. 

Daji Abqji Khare for the respondent. 

♦ 

PARSONS J. :—The facts of this case are as follows :—In April 1893, the 
Chatre Circus Company was assessed for payment of income-tax (Sec. 23), and the 
Income-tax Collector under the instructions of the company, which was then at Gwalior, 
called on the plaintiff to pay it as the manager of the company in British India (Sec. 
15). Certain correspondence followed which need not be set out at length in which 
the plaintiff sought to get the assessment remitted on the ground mainly of the com¬ 
pany having made no profits in British India. Throughout the whole of it the plaintiff 
styled himself and was addressed as the manager of the company. 

In December 1893, the plaintiff as the manager of the company appealed against 
the assessment of income-tax, but his petition was rejected. The tax not having been 
paid on the 6th February 1894, the Collector issued the following warrant for the re¬ 
covery of the tax*:— . 

Whereas the Chatre Circus Company represented by their manager, Mr. 
Narayan Parashram Tullu, have made default in payment of the sum of Rs. 54-9-0 due 
by them on the 1st of January 1894, on account of income-tax for 1893-94,Mr. A. 
H. Plunkett, Collector of Income-tax, Poona City, do hereby direct under sub¬ 
section 1 of section 30 of Act II of 1886 that h sum of Rs. (54-9-0) fifty-four 
and annas nine be recovered fr om the said defaulter (the manager).” 

• (1898; 1 .1.. K. 22 Bom. .332. 

. t 8. 21 .—Any person not resident inBritish India, whether a subject of His Majesty or not, being 
in receipt, through an agent of'any income chargeable under Part IV, shall be chargeable under that 
jxut in the name of the agent in the like manner and to the like amount as he would be chargeable 
1* he were resident in British India and in direct receipt of that income. 

—When a trustee, guardian, curator, committee or agent is as such assessed under 
Part IV * • • the person or the court so assessed may, from time to time, out of the money 
coming to his or its possession as trustee, guardian, curator, committee or agent, or as receiver, 
manager. Court of Wards, Administrator-General or Official Trustee, retain so much as is sufficient 
to pay the amount of the assessment- 
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In execution of this warrant, six currency notes for Rs. io each, the private pro¬ 
perty of the plaintiff, were attached. He has now brought this suit to recover these 
notes or their value on the ground that as he was not personally liable to pay the 
income-tax for the company, his private property was wrongfully attached. 

The points for determination, therefore, are :—(i) Whether the plaintiff was 
personally liable to pay the tax ? (2) If not, whether a suit to recover the property at¬ 
tached or its value will lie in a Civil Court ? 

We decide the first point in the affirmative. Section 21 of the Act (II of 1886) 
is clear on the point. It provides that a person not resident in British India, but being 
in receipt through an agent of income chargeable under the Act shall be chargeable in 
the name of the agent just as he would be chargeable if he were resident in British 
India. I hat is precisely the case here. The Chatre Company, which, as the plaintiff 
says in his appeal petition, "is living at Gwalior and is likely to live there permanently,” 
was assessed in the name of its manager, the plaintiff, for income-tax, and demand was 
made on the plaintiff for payment. He thereupon became liable to pay it. That is the 
clear meaning of section 21, and section 22 does not, as has been argued, take away 
that liability. It only provides the agent with the means of obtaining funds or re¬ 
couping himself for the payment. The plaintiff could have, indeed may have, employed 
those means, but his omission to do so will not relieve him from liability to pay the tax 
any more than a plea that he had no funds would. 

It is unnecessary to decide the second point. Reversing the decree of the lower 
Court we order plaintiff 's suit to be dismissed with costs throughout. 

RANADE J. :—There is no occasion to consider the points of law based on the 
construction to be placed on the provisions of section 39 and section 30 (3) of the 
Income-tax Act, as we feel satisfied that the District Judge's decree cannot be support¬ 
ed on the merits. 

The respondent, original plaintiff, brought this suit against the appellant, who 
is the Income-tax Collector of Poona, to recover back a certain sum which was levied 


from him as income-tax for 1893-94 on the 29th March 1894, for the tax due from the 
Chatre Circus Company, of which company respondent was stated io be manager. 
Respondent’s main contention was that he was not in any way interested in the 
financial management of the circus, and only helped it with his advice and services 
gratis, and that at any rate he was not personally responsible for a tax admittedly due 
from the Circus Company. The appellant, while maintaining that no suit would lie 
against him for the refund of the tax in a Civil Court under sections 30 and 39 of the 
Income-tax Act, further pleaded on the merits that respondent had by his conduct 
held himself out to be, and in fact was, manager of the circus, and that he was, there¬ 
fore, liable to pay the tax due from the Circus Company as agent Tor the same. The 
District Judge held that the respondent was not personally responsible for the payment 
of the tax due by the Circus Company, and accordingly ordered a refund of the sum 


levied without right from him. 

The correspondence between the parties, however, shows clearly that, 
in the first instance, the Income-tax Collector did not hold the respondent 
responsible. The notice under section 17 was at first issued to Nago Bhicaji, 
who was described as the Manager of the Chatre Circus Company. This 
notice is Exhibit 23, and bears date the 29th April 1893- It informed Nago 
Bhicaji that the tax charged was Rs. 51-2 and required him to pay the same 
before 29th Maj 1893, or to make any representation about the same that he 
might deem proper. It appears that the notice reached Nago Bhicaji at Gwalior, 
where the Circus then was, on 29th June 1893. and this Nago Bhicaji wrote to the 
Income-tax Collector that he got the notice after the last day fixed in it, and that 
payment within the time fixed was thus not possible. ( He, however, informed the 
,axing officer that the resp.-de- aintiff Narayan was "our" head manager, and that 
he had been asked to make a. 1 proper arrangements in respect of the demand. 1 jJ er< “' 
upon the appellant for the first time, on 4 th August 1893, required the respondent, 
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who was not described as manager on this occasion, to pay the tax within eight days 
(Exhibit 15). The respondent on gth September 1893, describing himself as Manager 
of the Chatre Circus, wrote Exhibit 16, in which letter he represented that the Circus 
Company had not' earned any profits, and that throughout the year it was working out 
of British India, and it was, therefore, not liable to the charge. This letter was accom¬ 
panied by a printed form of application under section 2s, signed by the respondent, in 
which he identified himself with the company more completely by the use of the first 
personal pronoun in stating that “we” had no property, and earned no profits in British 
India. 


The appellant next, on 13th September 1893, made inquiries about the move¬ 
ments of the circus, and respondent sent a reply on 15th September. Later on appel¬ 
lant asked to be furnished with information about the company’s accounts. Respondent 
asked for time -Exhibits 28, 29—to obtain this information from Gwalior, and later on 
supplied information on these points, and sent extracts of the company’s accounts. 
Finally, the Income-tax Collector confirmed the tax as first assessed on 1st December 
1893—Exhibit 32. An appeal was then preferred by the respondent in which he again 
described himself as Manager of the Chatre Circus. This appeal was rejected. 
Thereafter a warrant was issued for the levy of the tax from the Chatre Circus Com- 
pany represented by the- manager respondent, and it was in execution of this warrant 

that the notes of Rs. 60 were recovered from the respondent as manager, as stated in 
the warrant. 


It is quite clear frdm this .correspondence that the respondent-plaintiff all along 

_ 1% A n 1 ^ . .a _ manager of the circus. That 

character was given to him not by the appellant, but by Nago Bhicaji, and respondent 

not only never repudiated that character, but actually identified himself with the circus 

in IMS Cft * or <? oubt th *t he was the head manager. He did not act 

nowlr nf P a tt y ^ % Circus Com P an y- He himself states he never had a 

admittedlv ^ W ** T CirCUS ™e 

Lked to taw tl iK.T? ° n l r r anager for the Circus Company, and he was 
asked to take back the balance after deducting the tax he had paid for the Circus 

nf ^4^ T !u Te - WaS ’ therefore * n °tbing illegal in all these proceedings Section 21 

n t f p C -\ Ut r h0 f. ,ZeS SU< * a ,ev y f ro m the agent or manager when the principal lives 
out of British India The mere fact that the respondent was not a paid se vant o the 

dSv n tL Ca " n0t makC any diffCrenCe - 11 a PP ears that he had advanc d monl to 
cr«r y tLa h r D U u\S S ' f Bu, / hether he Was pecuniarily interested o^not^U fc 

be°d m eaft n with n « ££ 

of the circus if he has had to n*v thJ h A f h ! s . own . remed y against the owner 

objected to the payment Section I • t d C .. a,m for the money, if he 

not bring this suit to set'aside (he ” b “ ly "° a PPhcation. as respondent did 

the District June’s decisiollLnno, ?“ ,hawhole ' satisfied that 

verse his decree and dismiss the suit with cTts e thZXutTn n tpond C c m COrdm£ ' y ^ 
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[ 2 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA 

Before Mr. Justice Ghose and Mr. Justice Harington. 

[25th May 1900.] 

The Secretary of State for India in Council .. Appellant ( Defendant )* 
v. 

Mohi-ud-din Ahmad. .. Respondent ( Plaintiff ). 

Income-tax Act (II of 1886) Secs. 3, 4 and 5— Khankah—Income of Sajjadanashin—If can be 
assessed to income-tax as salary—Exemption from assessment. 

. Under the Income-tax Act (II of 1886), the Sajjadanashin of the Sasseram Khankah is not 
assessable with income-tax in respect of moneys drawn by him from the Khankah properties for the 
purpose of his own maintenance and the maintenance of his family, as his drawings are not 
’salary’ within the meaning of section 3 of the Act. 

Appeal from appellate decree No. 1372 of 1898, against the decree of F. H. 
Harding, Esq., District Judge of Shahabad,- dated-the 13th April 1898, affirming the 
decree of Moulvi Ali Ahmed, MunsifF of Sasseram, dated the 16th July 1897. 

Government Pleader (Ram Chardn Mitter) with Srish Chunder Choudhuri 
for the appellant. 

(Jmakali Muketjee with Serajul Islam for the respondent. 

The JUDGMENT of the Court was delivered by 

GHOSE J.—The question which arises in this case is whether the Sajjadana¬ 
shin of the Sasseram Khankah is assessable with income-tax under the provisions of 
section 4 of Act II of 1886, in respect of such moneys as he draws from the proper¬ 
ties appertaining to the Khankah for the purpose of his own maintenance and the 
maintenance of his family. 

Section 4 of the Act prescribes : “Subject to the exceptions mentioned in the 
next following section, there shall be. paid, in the year beginning with the 1st day of 
April 1886, and in each subsequent year, to the credit of the Government of India, or 
as the Governor-General in Council directs, in respect of the sources of income speci¬ 
fied in the first column of the second schedule to this Act, a-tax at the rate specified 
in that behalf in the second column of that schedule.” The word “income” has been 
defined in an earlier section, section 3, and it means “income and profits accruing and 
arising or received in British India, and includes in the case of a British subject within 
the dominions of a Prince or State in India in alliance with Her Majesty, any salary, 
annuity, pension, or gratuity payable to that subject by the Government or by a local 
authority established in the exercise of the powers of the Governor-General in Council 
in that behalf.” And referring to the definition of the word "salary”, as herein 
mentioned, we find that it includes allowances, fees, commissions, perquisites 
or profits received, in lieu of or in addition to a. fixed salary, in respect of an office or 
employment of profit, but subject to any rules which may be prescribed in this behalf, 
it does not include travelling, tentage,, horse or sumptuary allowance, or any. other 
allowance granted to meet specific expenditure.” Section 5 of the Act lays down: 

“ Nothing in section 4 shall render liable to the tax— 

(a) Any rent or revenue derived from, land whicl) is used for agricultural pur¬ 
poses and is either assessed to land revenue or subject to a local rate assessed and 
collected by officials of the Government as such ; or 

( b ) Any income derived from 

(i) Agriculture or (omitting the other portions of the section) 

(c) Any income derived from property solely employed for religious or .public 
charitable purposes” and so'forth. 


* ( ujoo) I. L. I<. 27 Cal. 67 C 
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In the present case the whole of the income, which the Khankah derives, is 
from agricultural lands ; and it follows therefore, in view- of section 5 to which we have 
just referred, that the income derived by the Khankah could not be assessed with 
income-tax. 


Now, the argument on behalf of the Secretary of State is this, that the Sajjada- 
nashift , the plaintiff in this case, when he draws any allowance or remuneration from 
the income of the Khankah property, he does so as an officer of the Khankah or as 
a Mutwalli and what-he draws must be regarded as a- salary” within the meaning 
of section 3 of the Act. 


This argument brings us to the question, what is the true position of the 
Sajjadanashin of the Sasseram Khankah. His position has been considered in at 
least two cases before this Court, one in the year 1886 (unreported), and the other 
being the case of Mohiuddin v. Saiuddiu (1) in the year 1893. In the first mention¬ 
ed case, it would appear from the judgment which was then delivered, that it was 
found that the whole of the endowment property had been made over to the Sajjada¬ 
nashin for the time being, and remained in his uncontrolled possession for 15 or 26 
years ; and upon that ground the property was restored to him. 


liiuuuuuLcu in >093, •nontuaatn y. zatuaatn u; has come to the conclusion that 
the Sajjadanashin has “ the uncontrolled possession of the Farukhshayri properties 
which were regarded as devoted to religious purposes including the maintenance of the 
superior and his family.” The question seems to have been raised in the case of 
fl^ohiuddin v. - c aiuddin (1) whether the Sajjadanashin would be regarded as a 
Mutwalli % and as such liable to removal from office in the event of his spending upon 
himself more than he ought. Upon this question the learned Judges seem to have re* 
garded the Sajjadanashin as not occupying the same position as a Mutwalli does • 
and m the course of the judgment, which they delivered, they expressed themselves as 
follows : For example, where a wakf is ' created and no Mutwalli is appointed or 
no provision is made for his allowance, the kazi is-directed in making the appoint¬ 
ment, or in fixing the allowance, not to allow the stipend to exceed one-tenth of the 
rents and profits of the wakf properties. But this provision does not and cannot 
apply, from the nature of the institution and the position of the Sajjadanashin in 
relation to it, to the endowment in dispute. In considering this question, we have to 
bear in mind the character of the person to whom the grant was made 
the nature of the institution of which he was the founder, and the rites and ceremonies 
conne'ted tb^witb.” And they proceeded to consider what was the true poSn of 

a D S c 7Jisto^s'Y f nS J ih V' knh ' and they held that he occu P* e d the position of 
h • ® f P artlcula r sanctity settled in the locality. Referring then to 

another case m this Court, viz., the case of Piran v. Abdul Karim (2) th*v marie '*£ 

seateti on the prayer mat; in other words, the chief or superior. * After his dea li!® ° ne 

oLy e . He“ 

spiritual line (silsilti,.)" There are abundani ^dirTt^" 1 15 SU P posed >° continue the 

exactly the case with the KhaiZh oi “ th,s record ‘hat this is 

u; (1891) I. L.R. 1 9 Cal. 203. 
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have dwelt so far on the character of tfie institution, in order to show how materially 
1 is connected with the personality of the Sajjadanashin or superior. He is an 
integral-part of the institution and the central figure, so to speak, therein. Its exist¬ 
ence depends on his personality. This is evident from the very terms of the grant in 
question. It was this view which was practically enunciated by the Government in its 
letter of the year 1842, and substantially reiterated by the High Court in its judgment. 
Again, from the nature of things, it would be impossible to spend more than a certain 
amount for the various religious purposes which, admittedly, ought to be performed in 
'the Khankah , the Imam'tara, and the Uasjid or in respect of the students who 
live there. I here is no provision for accumulation, and in the absence of any sufficient 
evidence to show that the rites and Ceremonies have not been properly performed, 
there is nothing in the Mahomedan law which warrants our saying that in taking the 
balance of the income for his maintenance and the maintenance of his family and rela¬ 
tives the defendant committed a breach of trust such as would justify his removal. So 
that it seems to be pretty clear, that the position of the Sajjadanas/iin of the Sasse- 
raw Khankah is materially different from that of a A httwalli of an ordinary wakf 
property ; and we gather from the statements made before us by the learned Vakils, 
that the practice is for the Sajjadanashiu to prepare, year after year, a budget show¬ 
ing how much is to be spent for the purpose of the Khankah , and how much is to be 
spent for his own maintenance, - and the maintenance of his family. There is no rule, so 
far as we can discover (nor have we been informed anything to that effect) determining 
how much of the income should be spent upon the Kha nkah, and how much upon 
himself. Indeed, the expenditure depends entirely upon his own discretion. But, 
however that may be, it could hardly be said, having regard to the judgment of this 
Court to which we have just referred, that the money that he appropriates out of the 
Khankah income, for his own maintenance, was a “ salary” or remuneration for his 
services within the meaning of section 3 of Act II of 1886. 

Exception has been taken to the conclusion of the District Judge when he 
holds that the religious performances of the Khankah include the maintenance of the 
superior and his family. It seems to us, however, from the very nature of the thing, 
and from the unique position of the Sajjadanashin of this Khankah , as expressed 
in the judgment of this Court to which we have referred, that his maintenance is 
really a part of the purpose for which the Khankah was established. 

Upon all these grounds we are of opinion that the moneys drawn by the 
Sajjadanashin from the Khankah properties are not assessable with income-tax. 

We accordingly dismiss this appeal with costs. 


[ 3 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Mr". Jnstice Benson an l Mr. Justice Bhashyatn Ayyangar. 

.[9th and 24th April 1902.] 

Kadir Mohideen Marakayar .. .Appellant ( Defendant )* 


v. 

N. V. Muthukrishna Ayyar and another .. Respondents ( Plaintiff ). 

Iruome-tax Act (II of 1886) See. 30 t— Arrears of income-tax—Sale by Collector as arrear of land re¬ 
venue — Purchaser's rights, quantum of—Prior incumbrances, if discharged. 

Section 30 (1) of the Income-tax Act has not the effect of converting income-tax into an ar¬ 
rear of land revenue in respect of land which may be brought to sale for realisation of the income- 
tax, but its effect is simply to extend the procedure prescribed by the Revenue Recovery Act to the 


* (19031 T. L. R. 26 Mad. 230 ; 12 M. I,. J. 36S. 

f 8. 30 .—In any case of default under this Act the Collector, in his discretion, may recover a 
sum not exceeding double the amount of the tax either as if it were an arrear of land revenue or by 
any process enforceable for the recovery of an arrear of any municipal tax or local rate imposed.* * 
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recovery of aiTeais of income tax. Consequently a purchaser at such a sale does not get the property 
free from the subsisting encumbrances. 

Ramcuhandra v. Pitchai Kanni , 7 Mad. 434, applied. 

Second Appeal No. 1147 of 1900 a'gainst the decree of the Subordinate Judge 
of Madura (West) in A. S. No. 444 of 1899, presented against the decree of the Dis.- 

trict Munsiff of Sivaganga in O. S. No. 224 of 1898. 

* 

V. Krishna swam i Ayyar for the appellant. 

P. S. Stvaswami Ayyar for the first respondent. 

The Court delivered the following 

JUDGMENT.—Plaintiff as assignee of a mortgage executed by first defendant’s 
father Kadir Lawai, brought O.S. No. 540 of 1894 against Kadir Lavvai to enforce the 
mortgage by sale. During the pendency of the suit and before the passing of the 
decree, Kadir Lavvai died and the name of his son, the first defendant, was on the 
plaintiff’s application entered on the record as legal representative in place of the de¬ 
ceased defendant under section 368 of the Civil Procedure Code. Subsequently, on 
the 20th December, 1894, a.decree was passed ex parte against the first defendant as 
the legal representative of the deceased defendant, directing the sale of the mortgaged 
property. Plaintiff purchased the property at a sale held on the 7th September 1897, 
in execution of the decree and the sale was confirmed on the 8th November ' 1897. 
After obtaining the usual certificate of sale which purported to convey to the plaintiff 
the whole of the mortgaged property—as it must be assumed—as that of the deceased 
defendant, the mortgagor, he obtained delivery of the same under section 318 of the' 
Civil Procedure Code on the *8th February 1898. He was subsequently dispossessed 
by defendants Nos. 2 to 5, at the instigation, as is alleged, of the first defendant ; 
hence this suit which was instituted on the 22nd July 1898. 

It is admitted that Kadir Lavvai left three sons and two daughters, of whom 
first defendant was the eldest and that none but the first defendant were joined as 
the legal representatives of the deceased Kadir Lavvai in O. S. No. 540. It was 
found by both the Courts that' subsequent to the decree in the above suit, Mahomed 
Moideen the second soq of Kadir Lavvai was assessed to income-tax and.that for ar¬ 
rears of tax due by him, the mortgaged property was sold under the Revenue Reco¬ 
very Act and purchased by the second defendant on the 15th July 1896. The decree 
in O. S. No. 540 is not impeached as having been obtained by fraud or collusion. Both 
the Courts below have decreed the plaintiff’s claim. 

Second defendant appeals against the decree and the only points urged before 
us in support of the appeal are that the decree in O. S. No. 540 can at the most only 
bind first defendant’s share in the mortgaged property and that it will not affect the 
♦ shares of the other heirs of Kadir Lavvai as they were not made parties to it and that 
the sale of the mortgaged property under the Revenue Recovery Act for realising ar¬ 
rears of income-tax will vest the same in the second defendant, the purchaser, free of 

the mortgage encumbrance, at any rate, so far as the share of Mahomed Moideen 
therein is concerned. 


It will be convenient to consider the latter contention first. Mahomed Moideen 
was not assessed to income-tax as representing all the heirs of Kadir Lavvai in respect ' 
ot income denved by or for all of them, but was assessed fof income derived by him 
individually or, it may be, in partnership with two strangers with whom he carried on 

7 * if’ . Under sec , tlc ! n 3o of the Income-tax Act (II of 1886) the Collector may in de- 
tauit of payment of the tax recover the amounts as if it were arrears of land revenue or 
by any process applicable to the recovery of a municipal or local tax or may pass an 
rder for recovery of the amount from the defaulter, which order may be executed as 
?^ re ! r fo 5 P a y™; nt . money passed under the Code of Civil Procedure. The de- 
h^rI er ^ ah ^ m T d Moideen had a several share inthe mortgaged property as one of the 
hens of Kadir Lawai and that alone could legally have been proceeded agatns for 
the recovery of the tax payable by him. In the present case the Collector ^oceeded 
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to recover the amount under Act II of 1864 as if it were an arrear of land revenue and 
the sale can affect only the defaulter's property, i.e., his share in the mortgaged pro¬ 
perty and not the shares of the other co-heirs. The contention that the whole of the 
mortgaged property would pass to the second defendant under such sale is manifestly 
untenable. 

The next question is whether under such sale the share of Mahomed Moideen 
would pass to the second defendant free of the mortgage encumbrance which was 
affirmed by the decree in O. S. No. 540 of 1894, and as if the income-tax due by 
Mahomed Moideen were revenue which accrued due in respect of the land forming his 
share in the mortgaged property ; in which case, under section 2 of Act II of * 1864, 
the land, the buildings upon it and its products form the security for the public re¬ 
venue. We are clearly of opinion that section 30 of the Income-tax Act has not the 
effect of converting income-tax into an arrear of land revenue due in respect of the 
land which may be brought to sale for realisation of the income-tax, but that its effect 
simply is to extend the procedure prescribed by (Madras) Act II of 1864 and (India) 
Act I of 1890, to the recovery of arrears of income-tax. 

The decision of this Court in Ramachandrn v. Pitchai Kanni (1) which re¬ 
lates to a sale under Act II of 1864 for arrears of abkari revenue due under Act III of 
1864, and the reasoning an which the decision proceeds are equally applicable to sale 
under Act II of 1864, for arrears of income-tax. The difference in the fording bet¬ 
ween the corresponding sections of the Income-tax Act‘and Abkari Act is merely ver¬ 
bal. 

[The remaining portions of the Judgment dealing with the other points in the 
case are omitted. EdJ 


[ 4 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Present Sir Lawrence Jenkins Kt. Chief Justice and Mr. Justice Chattcrjer. 

[20th and 21st May 19*4] 

A. H. Forbes .. Appellant * (Plaintiff) 

r. 

The Secretary of State for India in Council .. Respondent (Defendant). 

Income-tax Act (// of 18S6) Sec. 39— Executor if liable to pay income-tax for income of estate 
—Suit for declaration that such income is not'liable to be taxed , if lies—Jurisdiction of Collector.to 
determine who is chargeable with lax. 

The executor to ah estate brought a suit against the Secretary of State for India in Council 
for a declaration that as executor he was not liable to pay any income-tax in respect of any income 
of the estate and that the Collector in realising the sums paid by him acted without jurisdiction. 

Held , that income accruing to an executor under the -vill of a testator is liable to be taxed, 
under the Income-tax Act, that there is no personal exemption of which an executor as such could 
take advantage and that in determining that the plaintiff was a person chargeable with income-tax 
the Collector acted within the limits of his jurisdiction and therefore the suit did not lie. 

Appeal from appellate decree No. 1084 of 1912 preferred on the 9th May 1912 
against a decree of T. C. Mukerjee, Esq., District Judge of Zilla Purnea, dated the 
26th February 1912, confirming a decree of Babu Sashi Bhusan Banerjee, Munsif of 
Sadar Purnea, dated 14th July 1911. 

The facts of the case material to this report will appear from the judgment. 

Mohendra Nath Ray and Jogendra Chandra Mukerji for the appellant. 

(Advocate General) S. P. Sinker, and Ram Charon Mittra (Senior Govt- 
Pleader) for the resp ondent. ____ 

(1) (1883) I. L. R. 7 Mad. 434. 

• (1915) I L. R. 42 Cal. 151 ; 19 C. W. N. 138 ; 26 Ind. Cas. 893. 
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JENKINS C. J.—This is a suit brought by Mr. A. H. Forbes who is described 
as executor to the estate of the late A. J. Forbes, against the Secretary of State for 
India in Council, and the prayer of the plaint is for a declaration that as executor to 
the estate of the late A. J. Forbes, the plaintiff is not liable to pay income-tax in res¬ 
pect of any income of the said estate and that the said Collector in realizing the sums 
paid to him, acted without jurisdiction, and for a decree for the sum of Rs. 912-3-3, 
being the amount realized, with interest. To succeed in this suit, it was incumbent 
on the plaintiff to show that the payment had been made by him under coercion. It 
is unfortunate that there was no direct issue on that point. Nor has our attention been 
drawn to any finding of fact as to this; but it may be assumed for the purposes of this 
case that there was coercion within the meaning of section 72 of the Contract Act as 
interpreted by the Privy Council case in Kanhaya Lai v. Natio ial Bank of India 
Ltd. (1). 


What then is the ground on which this declaration is sought? This has not been 
made clear to us in the course of the argument. 

The case turns upon the Income-tax Act (II of 1886), which is described as 
an Act for imposing a tax on income derived from sources other than agriculture.” 
The preamble is in these terms ; “Whereas it is expedient to impose a tax on income 
derived from sources other than agriculture ; It is hereby enacted as follows.” Then 
there is a definition of income as “ being income and profits accruing and arising or re¬ 
ceived in British India, and includes, in the case of a British subject within the domi¬ 
nions of a Prince or State in India in alliance with Her Majesty, any 
salary, annuity, pension or gratuity payable to that subject by the Government or 
by a local authority established in the exercise of the powers of the Governor-General 
In Council in that behalf.” Chapter II of the Act deals with the liability to tax, and 
it commences with section 4 which provides that “ Subject to the exceptions mentioned 
in the next following section, there shall be paid, in the year beginning with the first day 
of April 1886, and in each subsequent year, to the credit of the Government of India, 
or as the Governor-General in Council directs, in respect of the sources of income speci- 
fied 1 ? firSt coIumn the second schedule to this Act, a tax at the rate specified in 
that behalf in the second column of that schedule.” Section 5 provides for certain ex¬ 
ceptions and enacts that nothing in section 4 shall render liable to the tax the several 
sources of income there indicated. It is not suggested that the income with which we 
are now concerned comes within any one of those exceptions. But the argument would 
appear to be that though that which has been taxed is ‘ income \ still because the 
recipjcnt is an executor, no tax is payable. There is no provision in the Act which 

HnZ 0nS f CS subh a view : There is an exe mption provided in favour of those whose income 
of u,K-°k reaCh a certain amount: but apart from that there is no personal exemption 
with an . .f. xecut ° r as such could take advantage. Chapter II merely deals 
ment ™ A h * h n ty .- ° f th * subject matler to tax - Cha P ter HI deals with assess- 
cSLr ir C °t tb * naturaI sequel to the £ eneral lability imposed by 

four snnrl 1 ’ 7* dea S Wlth t,,cotne UI *der four heads which correspond with the 
irfwme T f0rth ln ^ second schedule to the Act. The first source of 

ties second-profits of companies, third-interest on securi- 

before us it ha/w aSt othe ^ s <>urces of income. For the purpose of the argument 
under thni . be , en assumed that the income with which we have to deal comes 
classes o? tl * ^ l° Ur heads ' Wh* it is provided with regard to the first th^ee 

the wider class^of hiro ^ UX S - ha11 deducted be P aid as expressly indicated, 
treatment • and / nco “ e ^ ?°® in S under clause (d) was not capable of such simple 

SeCtion ‘4 that She Collector shall! 

amount at which ® W u pe ' sons " chargeable under Part IV, and the 

— 1. Which every person so chargeable s hal l be assessed.” Apart from that,- 

^ J UlWwnS •wet' I ^ C i' T N. 541 ; (1913) M. W. N 4065,3 
•°4 i 18 Ind. Cm-949. J 43,f7C ■ J 478; 15 Bom. L. R, 472 ; ,84 P. L. R. ,913 ; 25 M. L. J. 
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there is no indication, within or without the Act, of the person who is chargeable in 
respect of other sources of income , and it will be noticed that it is the Collector who 
shall determine what persons are chargeable in respect of these other sources of 
income. It may be that there is a limitation placed upon the Collector’s decision by 
the words of section 15 which clearly indicate, as common sense indeed would deter 
mine, that the person chargeable is the person to whom the income accrues. All that 
appears very simple and in this case it has been observed by the Collector, who has 
come to the conclusion that the subject matter with which he was dealing was income , 
as admittedly it was, and so was subject to tax. He further determined that the 
plaintiff, being the person to whom the income accrued, was the person chargeable 
under Part IV. In so determining he was exercising a jurisdiction that was clearly 
vested in him by the Act, and I cannot see how it can be said that he purported to 
exercise a jurisdiction which he did not possess and so did not make an assessment 
under the Act. 

It has been argued before us that sections 20 to 23 throw a flood of light on 
the case favourable to the plaintiff, f fail to see it. They deal with a special class of 
cases and principally of persons who by Incapacity arising from some personal defect 
or non-residence are unable to be approached and dealt with directly, and the sections 
provide that trustees, guardians, committees, agents and so forth may be dealt with in 
their places. They further make a special provision for receivers or managers in 
whom no property vests and also the Court of Wards, Administrators-General and 
Official Trustees. But if it be argued from this that it affords an indication that 
income accruing to an executor under the will of a testator is not liable to be taxed, I 
am of opinion that the argument has no value and no force. I have indicated my 
views to the effect that this is income which is liable to be taxed within the meaning 
of the Act. I have also shown that the Collector has determined that the plaintiff is 
a person chargeable and that in so doing he acted within the limits of his jurisdiction. 
That being so, it appears to be a case where according to section 39, it is right to 
say that the suit does not lie. It has, therefore, been rightly dismissed by the lower 
Court and we dismiss the appeal with costs. 

N. R. CHATTERJEA J—I agree. 


[ 5 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Before Mr. Justice Spencer and Mr. Justice Phillips. 

[24th and 28th September 1915-] 

Narasammal ... Appellant ( Plaintiff ). 


v. 

The Secretary of State for India in Council, 

represented by the Collector of Trichinopoly ... Respondent (Defend tut). 

Income-tax Act (// of 1886) Sch.II Part IV S .3 (5) 1 —Mysore annuitant residing in 
British India—Annuity remitted to British India, from Mysore—If taxable. 

Where a person in the enjoyment of an annuity in Mysore State had the instalments thereof 
remitted to her by her agent while she was resident in British India : 

Held , the remittances were ‘income’ under Part IV of Sch. II of the Income-tax Act and were 
taxable as income ‘received in British India’ as defined in S. 3 cl. (5) of the Income-tax Act. 

* (1915) I. L. R. 39 Mad. 885 ; (1916) 1 M. W. N. 122 ; 2 L. W. 1124 : 18 M. L. T. 524 ; 
31 Ind. C«.s. 404. 

rs .3 ( 5 ) “Income” means income and profits accruing and arising or received in British 
India, and includes, in the case of a British subject within the dominions of a Prince or State in 
India in alliance with Her Majesty, any salary, annuity, pension or gratuity payable to that subject 
by the Governm-'nl or by a local authority estab’ishe.l in the exercise of the powers of tne Governor 
General in Council in that behalf. 
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Second Appeal No. 1617 of 1914 against the decree of the Court of the Subor¬ 
dinate Judge of Trichinopoly in A, S. No. 296 of 1913. preferred against the decree 
of the Court of the District Munsif of Srirangam in O. S. No. 86 of 1912. 

C. S. Venkatachariar, K. Bashyam Aiyangar and N.C. Vijayafagluiva 
Chari for appellant. 

Government Pleader (C. Madhavctn Nair) for the Crown. 

The JUDGMENT of the Court was delivered by 

SPENCER J.—This appellant was enjoying an annuity in Mysore Province, 
instalments of which were remitted by her agent to her while she was resident in 
British India. 

We agree with the Subordinate Judge that these remittances were “ income” 
under Part IV of Schedule II of the Income-tax Act (II of 1886). 

It is argued that after collection by the agent, the money ceased to be income, 
that the act of the agent in receiving the money in Mysore was tantamount to an act 
of the principal, and that having once been received in Mysore, it could not again be 
received in British India when the agent sent it to his principal, “ Income” means 
what comes in”, a definition which will clearly embrace sums derived from a source 
like this ; and it is incontestable that in this case these slims were “ received in 
British India” within the definition in section 3 clause (5) of the Income-tax Act and 
were therefore taxable. 

This second appeal is dismissed with costs. 


[6] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Mr. Jtistice Marten. 

[21st June 1917.] 

Purshottamdas Harkisondas ,. Plaintiff* 


v. 


The Central India Spinning, Weaving & Mfg. Co., Ltd. 


Defendants. 


(r (1/ SS ' X2 ' Sch I1 ' Part II-lHCome-tax {Amendment) Act 

holders 9 ~ Company ~ Llah,llt * t0 fry * UCome ‘tax Preferetue shareholders—Ordinary share- 

C ™ P ? ny ’ between fixed preference and ordinary shareholders, the former 

iorV V * h - ?k their preferenc ? d‘ v »dends paid free of income-tax, in absence of express 
words to that effect in the contract regulating rtie rights of the pa/ties. P 

Original Civil Jurisdiction Suit No. 930 of 1916. 

. Pu rshottamdas (the plaintiff) was the registered holder of six preference 
shares in the Central India Spinning, Weaving and Manufacturing Company! Limited 

materia 1 ?°"* Association of the Company, the following Articles Ire 

“ 3. The capital °f the company now consists of Rs. 06.87 coo subierf 
provisionsfor'the*ti^befng 'in ioTcJ^tMsblhllf^ C ° mpany and the Ie g»slative 

_ , * , 3 B * The said Preference shares shall confer on the holH^rc 

divirf* net P ™ fits of *** company which it shall be determined to distrihf 
dividends, to a fixed cumulative preferential dividend at the rate of c d lnbute m 
ann^on thecapital amount for the time being paid p £ 

^ 9 |8 ) L U k - 42 Bom. 579 ; 19 Bom. L. K. 665 • 41 I n d. Cas. 968. --’ 
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calculated from the date of allotment of the said shares and to be payable half-yearly 
and a so the right m a winding up of the company to payment of the capital amount 

nf l,th a,Te H rS ° f imereSt ’ whether declared or undeclared, up to the commencement 
of such winding up in priority to the existing shares of the company, but shall not 
confer any further right to participate in profits or any surplus assets. 

“116. Previously to the Directors recommending any dividend or bonus they 

may set aside out of the profits of the company such sums as they think proper to the 
credit of a Reserve fund, a Depreciation and Renewal Fund, and an Insurance Fund 
respectively, and may invest the amounts standing to the credit of the said respective 
tunds for the time being in securities guaranteed by Government or of the Bombay 
Municipality, Bombay Port Trust or Bombay Improvement Trust as they shall think 
fit. Irrespective of the Insurance Fund above referred to, the Directors may at their 
discretion insure the mill and property of the company .with local and foreign 
Insurance Companies to such extent as they may deem expedient.” 


Since November 1913, the Company paid six half-yearly dividends to the 
preference shareholders, but the amounts so paid were not full five per cent, but 
income-tax was deducted from them. The plaintiff was thus paid Rs. 11-4-9 less 
than the interest amount. 


The plaintiff therefore filed the present suit on behalf of all the preference 
shareholders of the Company for a declaration that the preference shareholders were 
entitled out of the net profits of the Company to a payment of a fixed cumulative pre¬ 
ferential dividend at the rate of five per cent, per annum on the capital amount paid up 
on preference shares without any deduction for income tax, and for the relief that the 
Company be ordered to pay up the amounts deducted on account of income-tax. 

The defendant Company contended inter alia that it acted rightly in deduct¬ 
ing income-tax from the preference share dividends. 

Kanga (with him Tafapurvala), for the plaintiff. 

Strangman (Advocate-General) and Setalvad, for the defendants. 


MARTEN J.—This case raises an interesting point on which there is apparently 
no authority in India, namely, whether, as between fixed preference and ordinary share¬ 
holders, the former are entitled to have their preference dividends paid free of income- 
tax, in a case where there are no express words to that effect in the contract regulating 
the rights of the parties. The Crown is not affected. The full tax on the net profits of 
the defendant company has admittedly been paid, and the sole question is whether the 
preference shareholders can escape liability for their proportion of the tax. Now,' if 
this case arose in England, the matter would be quite clear. The preference share¬ 
holders would undoubtedly have to bear the income-tax on their respective shares. If 
authority is needed for that proposition, I may refer to Attorney-General v. Ashton 
Gas Company (1). That was a case where the special Act under which the company 
was incorporated provided that the profits of the company to be divided amongst the 
shareholders in any year should not exceed the ratj of 10 per cent, per annum on the 
ordinary share capital, and the question which arose was whether that 10 per cent, in¬ 
cluded the income-tax. It was held in all the Courts that it did and that the company 
had been wrong in paying the shareholders the 10 per cent, free of income-tax. 

Therein the Court of Appeal, Attorney-General v. Ashton Gas Company (1), 
Lord Justice Romer said as follows : 

“I must say, speaking for myself, that the case appears to me to be a reason¬ 
ably clear one on principle. If such a company as we have to deal with pays income- 
tax on its profits, the income-tax, as has been pointed out, is payable out of the pro¬ 
fits, and is part of the profits ; and if the profits, after deducting the income-tax, have 
subsequently to be distributed amongst the members of the company, that income-tax 
is not payable again by those members so far as they receive their share of the profits, 
because the income-tax is to be taken as having been paid out of their profits, and on 

(1 ) ( 1904) 2 Ch. 62 1 at p. 629 ; ( 1906) A. C. 10. 
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their behalf. If, for example, a company such as this had preference 
shareholders as well as ordinary shareholders, and the preference share¬ 
holders were only entitled to receive out of the profits a fixed .sum, say 5 percent., then 
when income-tax is paid by the company out of its profits, the company must be trea¬ 
ted in respect of so much of the profits as is going to the preference shareholders as 
having paid their income-tax in respect of their 5 per cent. Accordingly, to my mind, 
it is clear on principle in such a case that there ought to be deducted from the divi¬ 
dend warrants payable to the preference shareholders the income-tax on the 5 per 
cent, which had been previously paid on their behalf by the company. The same prin¬ 
ciple, of course, applies to the shareholders in the present case who are restricted 
by the provision of the Act, so that they are only to Share a limited amount of the pro¬ 
fits.” 


This decision was affirmed by the House of Lords and I may refer in particular 
to the.speech of Lord Halsbury : Ashton Gas Company v. Attorney-General (1). 

But it has been urged by Mr. Kanga in his forcible argument for the plaintiff 
that the provisions of the English Income-tax Acts are entirely different from the Indian 
Income-tax Acts, and that the liability in England of the preference /shareholders for 
the payment of the tax rests on the fact that the company is taken to pay on'their 
behalf and that that is the ground of the decision in the Ashton Gas Company's 
case (x), which I have referred to. He argues that under the Indian Income-tax Acts 
this is not so ; that the shareholder is under no liability for the tax: and that the com¬ 
pany pays the tax on its own account and not on behalf of the shareholder. Conse¬ 
quently he says the fund actually distributable is the fund on which all tax has been 
paid and there is no reason, therefore, why the preference shareholders should not be 
paid their 5 per cent without any deduction. 

Before turning to the Acts, I should deal shortly with the facts, which are not 
m,dispute. The company was incorporated in 1874 with an original capital of fifteen 
lacs divided into 3,000 shares of Rs. 500 each. The capital was from time to time 
increased and at the beginning of 1912 consisted of Rs.46,87, 500, part of which capi¬ 
tal consisted of shares of Rs. 500 each and part of it of shares of Rs. 250 each. By a 
special resolution passed at meetings held on the 5 th of September and 3rd of October 
1912 the capital was increased to Rs. 96, 87, 500, by the issue of 10,000, 5 per cent, 
cumulative preference shares of the nominal value of Rs/500 each. The Resolution 
defined the rights of the preference shareholders, and at the same time the Articles of 

Association were altered. Article 3 ('>) which is in similar terms to the Resolution 
provided as follows :— 


♦k • u lhe Said P reference shares shall confer on the holders thereof 
tfie right, out of the net profits of the company which it shall be determined to 
istnbute in dividends, to a fixed cumulative preferential dividend at the rate of s per 

SSl» P Su annV r m ° n J th ,? capitaI amount for the time being paid up thereon, respecti- 
••f7: .„ en a “er dealing with certain rights in the winding up, the Article concluded: 
out snail not confer any further right to participate in profits or any surplus assets.” 

dividpnHc'r * 11 be . s ? en that this Ariide 3 M does not expressly make the preference 
p/ re lr° f mcome ; tax * as one woul <* have expected if that had been intention of 
uhde™ri 2 ;« M ° T / 0VeT ’ 11 ?PP ears from the Circular (Exhibit A) that this issue was 
left oTn to dnnht 0 ^^ 011 , DOt eXpCCt the unde ™ riters to allow such a point to be 
contend X6 l a£reement Was what the P Iaintiff s ays it was. It is not 

ment that 3 ? Ind,a SU f h an a ^ eemen t would be illegal or void—I mean an agree- 

ia sucha ^that^e °f taX ’ the , b _ alanc e of the net profits should be distribufable 
tion for tax I*-/?™™ shar “ f s get 5 per cent, free from any deduc- 

I Dax?e *i! d n ° te t0 Palmer s Company Precedents, nfh edition, Vol. 
’ that such an agreement wild in England be void having regard to sections 


(0 (1906) A. C. 10 at p. 


II. 
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102 and 103 of the Income-tax Act, 1842, but the accuracy of that note mav be doub¬ 
ted in view of the recent decision of the House of Lords in Brooke v. Price (1). 

Returning to the facts, the plaintiff is a preference shareholder in the defendant 
company suing on behalf of himself and all other preference shareholders. 
His original holding was three preference shares but was subsequently increased to 
S1X , ] he company have declared six half-yearly dividends on the preference shares 
and in each case they have paid those dividends less income-tax. The result is that 
the plaintiff claims that he has been underpaid in respect of those dividends to the 
extent of Rs. 11-4-9 as set out in the particulars (Exhibit B) to the plaint, and he 
claims amongst other things payment of that sum. The last of those dividends, namely, 
that due in May 1916 became due after the passing of the Act of 1916. The other five 
dividends all became due prior to the Act which came into force on the 1st of April 
1916. The reports and balance sheets of the company for the four years from 1912 
to 1916 have been put in but for the moment I will not deal with them. Similarly, for 
the moment I will not deal with the words in Article 3 (b) of the Articles of Associa¬ 
tion which it shall be determined to distribute in dividends”, but will assume in the 
first instance that that article referred to net profits only. 

Now, turning to the Acts, I mean the English Income-tax Acts and 
the Indian Income tax Acts, one finds these points of similarity. In both 
cases it is the company by its proper officer who has to make a return of the 
profits of the company. It is the company which is assessed on those profits and it is 
the company which is obliged to pay and does pay the tax on those profits. All, 
therefore, that the shareholder can get is the balance of the profits after paying the 
tax. The above will be seen by comparing sections 4, 11 and 12 and Schedule II, 
Part II, of the Indian Income-tax Act, 1886, with sections 40, 54 and 100 of the English 
Income-tax Act of 1842. 

The alleged points of dissimilarity are that there is no express power under the 
Indian Acts for the company to deduct the tax on the dividends as is contained in 
section 54 of the English Act. Further, and this • is especially important, that under 
section 5(1) (J) of the 1886 Act, the shareholder is expressly exempted from liability 
for the tax on any income which he enjoys as a member of the company provided the 
company is liable to the ta*. And, thirdly, that until the Act of 1916 no right of ex¬ 
emption was given to the shareholder, however poor, and on the other hand it was the 
company which was entitled to exemption under section 5 (1) (j) of the 1886 Act, in 
cases where its income from all sources was less than a particular sum, that sum being 
under the 1886 Act Rs.500 per annum and under the amending Act of 1903 Rs.1,000 
per annum. 

Now as regards the first point, no doubt this express power of deduction given 
by the English Acts was largely relied on in the Ashto i Gas Comp rry’s case (2) in all 
the Courts as showing that the company paid the dividend on behalf of the sharehold¬ 
er. But the answer made here is that that express power is really unnecessary, and 
for this reason. Obviously the shareholder can only get the balance of the net profits 
after the Crown has been paid the income-tax. It does not, therefore, matter to him 
whether the company distributes the available balance by in form declaring a higher 
dividend less tax or by declaring a lower dividend, free of tax. In either event, all that 
the shareholder gets is precisely the same amount in actual cash. Clause* 49 of the 
Indian Income-tax Act of 1886 was not referred to in argument. That section pro¬ 
vides that “ every person paying any tax in pursuance of this Act in respect of income 
belonging to another person is hereby indemnified for the. .payment thereof.” If the 
words “ income belonging to another person ” include income referred to in 
clause (5) (1) (J), viz., “income which a person enjoys as a member of a company,” 
then the company would be expressly indemnified for the payment of tax in the present 
case. In that event there would be no substantial difference between the Indian and 


(1) ,(1917) A. C. 115, 

* Evidently a mistake for section, Ed. 


(2) (1906 ) A. C. 10. 
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English Acts on the important point as to the company s right of deduction or indem¬ 
nity and it would be very difficult for the plaintiff to distinguish the Ashton Gas 
Company’s case (1). As, however, I have heard no argument on clause 49 and have 
arrived at my decision irrespective of thaf clause, I think it safer to express no opi¬ 
nion on it and leave the point open for discussion, if necessary, on some future occasion. 

As regards the second point, the answer given by the defendant company was 
that the reason for clause 5 (1) (/) is merely to prevent the shareholder being in effect 
taxed twice over, although in terms the clause may go further than was intended or 
was necessary. Then as regards the third point, viz., the exemption, it is admitted 
by the defendant company that the word “ person” in clause 5 (1) (/) includes a com¬ 
pany as was subsequently made clear by the amendment effected by. the Act of 1916, 
but the answer given is that the Indian Acts decided to give the company exemption 
rather than an individual shareholder and that this policy was subsequently modified 
by the Act of 1916. Further it is forcibly urged on behalf of the defendants that 
having regard to the use of the word “ refund ” in clauses 6 and 7 and in the proviso 
to Part II of the Second Schedule of the Act of 1916, the Indian legislature nvnst 
have contemplated that the tax was paid if not by, at any rate on behalf of, the share¬ 
holder, for otherwise there could be no “refund” to him. 


These, shortly, are the main points in dispute which I have to decide. In my. 
judgment, the true view is that under the Indian Acts as well as the English Acts the 
income-tax is in effect paid on behalf of the shareholders. I think one must look at 
this matter from a broad point of view. In a narrow technical sense it may be . said 
that the company being a separate legal entity the net profits belong to the company 
and not to the shareholders, at any rate until a dividend has been actually, declared. 
But in effect these net profits do belong to the shareholders. If, therefore, any sum 
has to be paid out of those net profits to the Crown for tax, in effect it is the share¬ 
holders who have to pay. The provisions of the. Income-tax Acts as to assessment on 
and payment by the company are in effect mere machinery for the collection of the tax 
and, as was said by Lord Halsbury in the Ashton Gas Company's case (1), the matter 
is made much clearer if one sweeps away this machinery and regards the matter as 
between the Crown and its subject. 


If, then, as I think is the case, it is the shareholders who have in effect to 
bear the tax, how one ought to deal with a case where the balance of the fund after 
paying the tax is distributable partly amortgst fixed preference shareholders and 
partly amongst ordinary shareholders. We have in such a case a fund which subject 
to tax consists of £ X p'us £ Y of which £ X passes to the preference shareholders 
and £ Y to the ordinary shareholders. But the whole fund, namely, £ X plus £ Y 
is subject to the common burden of income-tax. How then must it be borne? Surely 
the fair way is to apportion the gross amount of the tax between £ X and £ Y accord¬ 
ing to their respective values. In this way each shareholder, preference and ordi¬ 
nary alike, will bear his proportion of the tax. This would, I think t be the result sup- 
posing-the case was one of a paramount charge on two properties, White-acre and 
Black-acre, which, subject to the charge, pass to two different owners, A and B. In 
such a case I think that in a Court of Equity A and B would have to bear this para¬ 
mount charge in proportion to the values of their respective properties, White-acre 
and Black-acre [see Flint v. How ird (2)]. This mode of apportionment is consistent 
with the Act itself, for Part II of the Second Schedule provides that the rate of tax is 
to be one anna in the rupee on the whole of the net profits made by the company. In 
other words, tax has to be paid in respect of every rupee of those profits and conse- 
quently it would seem fair that prima fudc each such rupee should bear its own tax 
ich is in effect carried out by the method of apportionment which I have suggested’ 

This view receives additional support from the use of the word “refund” which I have 
already alluded to in the Amending A ct of 1916. 

(1) (1906) A. C. 10. ~ ' - 

( 2 ) ( i8 93 ) 2 Ch. 54 at pp. 61, 73. 
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As regards clause 5(1) 0 ) of the 1886 Act I can well understand some such 
provision being inserted for the protection of the shareholder so as to make it quite 
clear that the tax should not be paid twice over, viz., first, by the company and second¬ 
ly, by- himself. But I do not think that this clause gets rid of the fact that in effect 
it is the shareholder who bears the tax, whatever his legal liability may be. 

The exemption point I do not attach any substantial importance to. An ex¬ 
emption is after all a concession by the legislature. Under the 1886 Act it thought fit 
to grant the exemption to the company, and to the company alone, and under the 1916 
Act it has thought fit to grant an exemption to the shareholder also. But here again 
I do not think this seriously affects the question whether it is in effect the shareholder 
who bears the tax. 

It was further urged'before me by Counsel for the plaintiff that the Indian 
Income-tax Act is really very similar to the new Excess Profits Tax in England and 
that there are two decisions of Mr. Justice Peterson, namely, Ccllins v. Sedgwick (1) 
and Coidran, In re (2) which go to show that this Excess Profits Tax is not 
paid on behalf of the shareholder and that consequently it must be deducted before 
you arrive at the net profits available for distribution amongst the shareholders. On 
the other hand there are decisions in William Hollins & Co., Limited v. Pafet (3) 
and Thomas v. Hamlyn & Co., Limited (4), where a different result was arrived at in 
calculating the commissions to be paid on the net profits of a company or business. 
There Mr. Justice Eve in the one case and Mr. Justice Rowlatt in the other held in 
effect that Excess Profits Duty stands very much on the same footing as income-tax 
and ought not to be deducted before arriving at the profits on which such commission 
was to be calculated. I do not propose to discuss the Act under which the Excess 
Profits Duty was leviable, nor to enter on the question which of these somewhat con¬ 
flicting decisions is to be preferred. I would only say this that under section 38, sub¬ 
section 1, of that Act there is an actual charge for the amount of the duty and that 
under section 35, sub-section (1), there is an express provision for deducting the 
amount of the Excess Profits Duty before arriving at the amount of the profits on 
which the income-tax is leviable. It is also questionable whether, the differences bet¬ 
ween the income-tax and Excess Profits Duty, which Mr. Justice Peterson relies on in 
Collins v. Sed wick (1) at page 186, exist, at any rate to the extent which the 
learned Judge relies on. 

Apart, then, from the special words of Article 3 ('.>) I should have thought the 
defendant company in the present case was right in deducting the tax on the prefer¬ 
ence shares. That brings me to the remaining difficulty, namely, as to the wording of 
Article 3 (h) of the Articles of Association and the course actually adopted by the 
defendant company in its accounts. Now, it will be seen that in Article 3 (';) the duty 
is payable not merely out of the net profits of the company but “ out of net profits of 
the company which it shall be determined to distribute in dividends.” If one turns to 
Article 116 of the Articles of Association it will be seen that previously to recommend¬ 
ing any dividend the Directors have power to set aside out of the profits of the com¬ 
pany such sums as they think proper to the credit of a reserve fund, a depreciation 
and renewal fund and an insurance fund respectively. I can quite understand, there¬ 
fore, the words “ determined to distribute in dividends ” being used in preference to 
the more usual phrase “ profits available for distribution by way of dividend.” But 
even the latter phrase is not strictly accurate. The profits on which the tax has to be 
paid are not available for distribution in their entirety. The tax must be paid first 
and, therefore, strictly speaking, it may be said that it is only the balance of the pro¬ 
fits after paying tax and not the whole of the net profits which are available for 
distribution by way of dividends. The tax is, however, paid out of and is, therefore, 


(1) (19*7) » Ch. 1 79 - 
(3) (* 9 ' 7 ) 1 Ch - , 8 7 - 


(2) (1917) 1 Ch. 639. 
(4) (i 9 * 7 ) * K. B. 527. 
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part of the net profits of the company, and taking the view that I do, that in effect it 
is paid on behalf of the shareholders, I think the whole of the net profits may be said 
to be available for distribution by way of dividend, although in effect a portion viz 
income-tax, goes to Government. This, indeed, is the view taken by Mr. Justice Sar- 
gant in Johnston v. Chestergate Hat Manufacturing Company , Limited(i), although 
no doubt the learned Judge got some help from section 54 of the Income-tax Act, 1842 
in arriving at that conclusion. He also points out there that the company pays the 
tax to Government on an average of three years’ profits, whereas the deduction made 
by the company in respect of the tax is made on the amount which is paid to the 
shareholder ; and that although this matter would adjust itself over a long series of 

years, it does not follow that in any particular year the two payments would exactly 
balance each other. 


.. ., Now, does it make any difference here that instead of the words “ available for 

distribution the words which it shall be determined to distribute” are used ? I think 
not. I do not mean to say that the ordinary shareholders may not, if they like make a 
present of the tax to the preference shareholders, but I think that one should be 
very cautious in arriving at such a result merely from the date of actual payment of the 
tax or from the mode m which accountants or auditors have chosen to draw up their 
accounts and the manner in which they have been assented to and passed at the 

meetings. Taking for example the report and accounts for the 1st July 1014 to the 

38th ofjune ,9,5 (Exhibit C) (3). one finds on page ra in the Revenue Account 
s™ InclX^L f Sbee " pi amounting to Rs. 39,,S2-, 5 -r and I am told that this 
atTer nJv,^ 1 preference ^ares. The balance of profits arrived at 

R , , ca6 6 *, “tu I' , SUmS 15 S c h ° Wn f the foot of page, a and amounts to 

Thl balance profit ,sthen brou e ht into the profit and loss 

E d ZT" °a PagCS ,' 4 , an J d ,5and af,er Priding for, amongst other 
irifnds of Rs° n « a renewal t fund account leaves a balance available for 
• fa ! R .t' 7 ' 6o -373-ro-r. I turn next to the Directors' report at page S . They 
£?‘ add together the above balance profit of Rs. ,,,54,826-6-7 and the 

togeth« a° U fot t al Tf ar t ^ ^ aCc6unt ' " amely ' Rs 3,80,297-3-6, making 
nfz 0 a lo ‘ al . of Rs - tS,35,t23-,o-,. This total of Rs. ,s,3 S 123-10-1 the 

S^end of ea ,2r\r/ aS t0 J' 0WS - They rep0r * that ,hey have Pnid an interim 
canying certain ' RS ' , ne *. on the Preference shares and that after 

accounf and „ffi” provident fund account, depreciation and renewal fund 

of a final d^vide^d „ reCr ' at,on r00m fund account, they recommend payment 

30th June rare Ifle d"d h< !- 5 P6r preference shares for the period ended 

further recom 'end ffin l d T ‘ nCome } ax at Rs - "-3-0 per share, and they 
Rs- 1,22 SrTro r tn he dl . v ‘ de " d on ‘ he ordinary shares leaving a balance of 

not state whether the d ‘ he next account - This report does 

it is common mmS th iT d ‘vi d end on the preference shares was paid less tax but 

and that^he income f h t -“ WaS S ° ; that the gr° ss amount payable was Rs. 12-8-0 

shie menrioned in The 3 ' " * Spe r C \° f ‘ WaS 5 annas ' thus '“ving the Rs. ,2-3-0 per 

•he diridends as reco^iended bl'rh" n ‘ T a ' S ° be take ? aS common ground that 
At any rate it !? ‘ h f e . D,rectorsp ^sed at the various meetings. 

assume that they w^re S in We £ dlv,d , ends dually paid and one must 

ney were paid in accordance with resolutions passed at the meetings 

determined** 1 dUbTbv wlvoJd- b ,bat « ,hose fa « s ‘he ^ which is 

paid and that cSmeauentDr WaSa fupd ° n Which a11 tax had been 
cent, dividend in full Q TtP referenc e shareholders were entitled to their 5 per 

mended or the sharoLJ^ qUlte / lear that only dividend the Directors recom- 

ence shareholders and ^do nomfnk th “t ?J' dend less ,ax in ‘he case of the prefer- 

J* twisted so as to gt a right to a diviH^ ST** f a ” d declara,i °" s dividend 

«aten E 5 ,Vt°c^ a „v 

(l) (, 9 * 5 ) * Ch. 338. ’ ~ ;--- 
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tribute by way of dividend included the tax on so much of the profits as, after setting 
aside certain sums for reserve and so on, belonged to and was distributable amongst 

the shareholders by way of dividend. I think, therefore, the plaintiff fails on that 
point. 

Looking, therefore, at the case as a whole, I am of opinion that the company 

was right in deducting the tax and that accordingly the action fails and must be 
dismissed. 

I accordingly answer the formal issues, viz., (i) whether the defendants 
rightly deducted the income-tax in respect of (a) the first five dividends referred to in 
Exhibit B to the plaint, and ( b ) the last dividend therein referred to ; (2) whether the 
plaintiff is entitled to any and if so what declaration; and (3) general issue, as 
follows : (1) Yes. (2) No. (3) Action dismissed. 

I will only add this, that I have no doubt that if a contrary result had been 
arrived at, the preference shareholders would be getting an advantage which they 
never contemplated originally, and a variance would be created between the business 
practices in the two countries of India and England which has nothing to recommend 
it so far as I can see from the point of view of either fairness or common sense. 

As regards the costs, there will, by arrangement between the parties, be no 
order as to costs. 

Solicitors for plaintiff : Ardeshir Hormtisji , DinshaW & Co. 

Solicitors for defendants : Wadia, Gandhy & Co. 


[ 7 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Mr. Justice Coutts Trotter. 

[18th March 1918.] 

Best & Co., Ltd. Plaintiffs* 


v. 


The Collector of Madras and another Defendants. 

Inc.-me-tax Act ( 7 / of 1886), .S'. 31 t —Amending Act (V of 1916) S. 4 t—Suit for decla¬ 
ration that an agreement for composition of income-tax is binding on Collector—Maintainability on 
Original Side—Government of India Act , S. 106 (2) bar of. 

A suit for a declaration that # an agreement for composition of income-tax entered into bett*een 
the plaintiffs and the Collector of Madras was in force and that the latter was not entitled to repu¬ 
diate it and re-assess the plaintiffs under S.4 of the Income-tax (Amendment) Act (V of 1916), is not 
cognisable by the High Court in the exercise of its original jurisdiction, such a suit being barred 
under S. 106 (2) of the Government of India Act. 

Collector of Sea Customs -v. Chidambaram, 1 Mad. 89 referred to. 

In the absence of any allegation that the Collector acted mala fide or purported to seek the 
protection of the statute with the full knowledge that he was committing a mere act of aggression, 
it was not competent to the court to try the suit on the merits with a view to determine whether the 
collector was right in his view of the law. 

Spooner v. Juddow. 4 M. I. A, 353 followed. 


• (1918) 35 M- L. J. 23 ; 48 Ind. Cas. 790. 

t 8ec. 81 :—(1) If a company or person desires to compound for the tax assessable ander Fart 
II or Part IV, as the case may be, the Collector may, subject to such rules as may be prescribed in 
this behalf, agree with the company or person for a composition for the tax on such terms and for 
such period as he thinks fit. 

X Bee. 4 To S. 31 of the said Act (Income-tax Act, 1886) the following sub-section shall be 

added, namely: — . 

“ 13 ) Any agreement made in accordance with the provisions of this section shall be deter¬ 
mined. as regards any tax not already due thereunder, by any change subsequent to the maKing ot 
such agreement, in the rates at which the tax is assessable under Part II or^ Part IV. as the 
may be, with effect from the date on which such change comes into force. 
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Ordinary Original Civil Jurisdiction: Civil Suit No. 379 of 1917* 

Nugent Grant for the plaintiffs. 

The Advocate-General (S. Srinivasa Ayyangar) for the defendants. 

JUDGMENT :—This was a suit brought by Messrs. Best & Co., Ltd., a firm 
of merchants carrying on business in this city, for a declaration that an agreement 
dated the 4th October 1915 entered into by them with the Collector of Madras of the 
day was binding on the parties. The action is brought because, on the 22nd May 1917. 
the Collector purporting to act in consequence of the Income-tax Act, V of 1916, 
declared that the agreement was no longer binding on him and repudiated it. The 
plaintiffs tendered the sum that they said to be due under the agreement and brought 
this action to safeguard their rights under it. The agreement is one made 
with the Collector of Madras under the provisions of the former Income-tax Act (II of 
1S86) S. 31, which enables persons, instead of being reassessed every year, to arrange 
with the Collector for a definite sum to be assessed for a fixed period and in this case 
the period agreed upon was five years from the 1st April 1915. The plaintiffs originally 
sued the Secretary of State for India. At one time the point was taken on behalf of 
the Government that the proper person to be sued was not the Secretary of State but the 
Collector of Madras, but, on a suggestion made at the time of the settling of issues, 
that difficulty which was purely a technical one, was obviated by adding the Collector 
of Madras as a party, so that, the relief being in the alternative against one or other 
of those officials, it is really immaterial to decide as to which of them is actually liable. 
Of course, we all know it really comes to the same thing, the Collector being the re¬ 
venue authority. 


By way of preliminary objection, another point was taken by the learned 
Advocate-General which is embodied in the first issue in the case, and that was, that I 
sitting as a Judge on the Original Side of the High Court of Judicature for Madras, had 
no jurisdiction under section 106 (2) of the Government of India Act, 1915, to try the 
suit. The words of the section seem to be quite explicit and are as follows :—“ The 
High Courts have not and may not exercise any original jurisdiction in any matter 
concerning the revenue, or concerning any act ordered or done in the collection thereof 
according to the usage and practice of the country or the law for the time being in 
force. As I say, on the face of it, it appeared to me that that entirely precluded me 
from entertaining the suit on the merits or from entertaining it at all. Mr. Grant took 
two joints in answer to that contention. The first point was this : that by the decision 
Collector of Sea Customs v. P. Chidambaram (1) which, of course, if the situation 
were unchanged would be binding upon me, I was compelled to hold that the prohibition 
against the High Court on the original side trying revenue suits had disappeared, 
because one of the learned Judges, Mr. Justice Keman, held that the prohibition con- 
tained in the section of Act 39 and 40 Geo. Ill, Ch. 79. otherwise known as the Govem- 

TnTth ^ Ct * WaS repeaIed ^ S 3 Geo. m, Ch. iss, sections 99 and 100, 
^ d rp hC ? T tbe ^ earned Jud ^ es apparently held that the prohibition contained in 39 and 
? *r e °‘J n ’ Ch * 79 was by necessary implication repealed by the Charter Act and the 

^e dTte n a fX° f t , hlS ^ Grant SayS is ’ as 1 follow this: here in 1874 at 

he date of the judgment of that Bench, there was in existence the Act 39 and 40 Geo 

III, Ch. 79, but the learned judges still held that the effect of later legislation had been 

^ SeCti ° n * the Act * Then ’ he sa y s . the Government of “ Ac t xcT 5 
sub-sec tion 1 of section 106 re-enacts the Letters Patent and, therefore I must hold 

? S l he earned J " dges did in l8 74 . vi,., that the effect re enlcW 
m Pa i ent ,S t ° ? verrule the prohibition contained originally in 39 and 40 Ge<f 

III Ch. 79 and now in the Act of i 9 i 5 . I do not think that this is * 4 r*°* 

S m^h^q^ho 1 ' toV* unfortunate that the sec t»on of th^Act 39^40 

Act.' 19 i's^ becausc°the “Votfand V**' 

wfachwas the o nly reason for the introduction of the section in the nlH a" 

CO (1876) I. L. R. I Mad. 89. '-— 
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has entirely passed away and there is no rhyme or reason in prohibiting the original 
side of this court from trying revenue cases. But I am not concerned with the wisdom 
or the policy of the legislation. The legislature has thought fit to re enact the section 
in circumstances which do not. in my opinion, require it. It has done so and I cannot 
hold, where an express prohibition has been re-enacted in 1915, that I can act on the 
view formed by a Bench of this court in 1874 as to the effect on the original section of 
subsequent statutes all of course prior to 1874, long prior to the Government of India 
Act, 1915. J am of opinion that the prohibition is absolute and that I have no juris¬ 
diction to entertain this suit. 

Mr. Grant took the further point that the fetter on my jurisdiction was only with 
regard to “ acts ordered or done in the collection of the revenue according to the usage 
and practice of the country or the law for the time being in force, and he says, “ if 
you go into the facts, on the merits you will find that my contention is well founded, 
that this was an illegal repudiation of the agreement.” That contention, I think, was 
disposed of as long ago as 1848 in a judgment of their Lordships of the Privy Council 
in the case of SPooner v. Juddow (l). In that case the Court put a construction on a 
protective statute of this kind which, so far as I know, has never been departed from, 
and it is put in much clearer words than I can put it, by Lord Campbell in giving their 
Lordships’ opinion at page 379 of the report. What he says is this : “The point, there¬ 
fore,'is, whether the exception of jurisdiction only arises where the defendants have 
acted strictly, according to the usage and practice of the country, and the Regulations 
of the Governor and Council But upon this supposition the proviso is wholly nuga¬ 
tory : for if the Supreme Court is to enquire whether the defendants in this matter 
concerning the public revenue were right in the demand made, and to decide in their 
favour only if they acted in entire conformity to the Regulations of the Governor and 
Council of Bombay, they would equally be entitled to succeed, if the statutes and the 
charters contained no exception or proviso for their protection. Our books actually 
swarm with decisions putting a contrary construction upon such enactments, and there 
can be no rule more firmly established, than .that if parties bona fide and not 
absurdly believe that they are acting in pursuance of statutes, and according 
to law, they are entitled to the special protection which the legislature intended Tor 
them, although they have done an illegal act.” It is not suggested in this case that the 
Collector of Madras or the Secretary of State acted mala fide or purported to seek 
the protection of the statute with the full knowledge that all that was being done was 
to commit a mere act of aggression. Whether they were right or wrong, they thought 
clearly and honestly that they were taking advantage of the provisions which the sta¬ 
tute allowed them to take advantage of, in terminating this agreement. I am, there¬ 
fore, compelled to hold that this court had no jurisdiction to entertain this suit. I may 
add that I asked the parties if they wanted me to go into the other questions in the 
suit and save them from further trouble in case I should be held to be wrong in hold¬ 
ing that I have no jurisdiction. I am not asked to do that but only .to decide the 
preliminary point, and on that I hold that I have no jurisdiction. I dismiss the suit 
with costs (one set) of the Secretary of State. 



(1) (1848-50)4 M. I. A. 353. 



EMPEROR v. RAM CHARAN. 

[8] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Knox. 

[ioth December 1918.] 

Emperor 

v. 

Ram Charan • • Accused. * 

Income-tax Act {II of 1886) Ss. 34 (b) and 46 t —Formal sendee, how effected—Utter sent 
unregistered—Conviction bad. 

A conviction under S. 34 (b) of the Income-tax Act could not be maintained in the absence 
of formal service of notice as required by S. 46 of the Act, the letter having been sent by ordinary 
post unregistered. 

Criminal reference made by E. H. Ashworth Esq. Sessions Judge, Cawnpore. 

R. Malcomson (Assistant Government Advocate) for the Crown. 

The accused was not represented. 

JUDGMENT. 

KNOX J.—Ram Charan Agarwal was convicted of an offence under S. 34 (b) 
of the Income-tax Act and ordered to pay a fine of Rs. 104. He maintains that the 
notice in question never reached him and that he is, therefore, not guilty. It appears 
from the statement made on the case by the learned Sessions Judge of Cawnpore that 
though the notice was sent through the Post Office at Cawnpore, it was sent in the 
ordinary post and was not registered. The learned Sessions Judge maintains that it 
is necessary, before formal act of service by post can be held to exist, to prov.e that 
the letter was sent by registered post. This letter was not sent by registered post and 
I agree with the learned Sessions Judge that delivery by unregistered post would not 
.amount to the service required by S. 46 of the Income-tax Act. I set aside the con¬ 
viction and sentence and direct that the fine, if paid, be refunded. 

NOTE. 

Under S. 63 ( 1 ) of the Income-tax Act (XI of 1922) the service may be “by post,” which 
under o. 27 of the General Clauses Act (X of 1897) means “registered post" and hence there has 
t»een no change in this matter. Ed. 


[ 9 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir N of man Macleod Kt . Chief Justice and Mr. Justice Heaton. 

[5th September 1919]. 

Revansiddappa Panchappa Umbarje .. Appellant X ( Plaintiff) 

v. 


The Secretary of State for India 


Respondent ( Defendant ). 


uuMfdZHnat A€i ( //o ' l[m )' ^-AssessmetU for income-tax—Fresh assessment when 

tn«mt found to be in excess of original assessment — Collector's powers. 

fre«h a 2lf. Co,, ? C , t0rhaS power ' u ? derS * M of the Income-tax Act of 1886, to proceed to make a 
as&essment for income-tax, when he finds that the firat assessment made by him is low. 

daDna ° £ J nc . 0, ??- tax at Sholapur assessed the income of Revansid 

aappa (plaintiff) in respect of his trade and called upon him to pay Rs. 853-5-4 as 

♦ L ‘« J ' M6 ; 20 Cn U J- 221 • 49 I"d. Cas. 781 ; 1 U. P. I.. R. (II. f.) 88. 

P-P^d T leut a ^^"dl C 'Z d ".± iS °, n lhe therein named eilher h> n 

t (»9*>) I. I*. R. 44 Bom. 234 ; 22 Bom I.. K. 88 ; 55 I, C 334. 




22 


INCOME TAX CASES. 


income-tax for the year ending 31st March 1913. The plaintiff paid the amount on 
the 18th June 1912. 

Subsequently, on the 5th November 1912, the Collector issued a supplemental 
notice to the plaintiff requiring him to pay an additional sum of Rs. 488-10-8 on or 
before the 4th of January 1913. This sum also he paid, but under protest, on the 8th 
January 1913. As the sum was not paid within the time fixed, the plaintiff was asked 
to pay a fine of Rs. 61-1-4, which amount was duly paid. 

The plaintiff filed the present suit on the 9th March 1914 against the Secre¬ 
tary of State for India in Council, to recover the sums-of Rs. 488-10-8 and Rs. 61-1-4 
alleging that the revenue authorities had no power given to them by the Act to revise 
the original assessment and to levy from him an additional tax on his income for the 
same period for which the original tax was levied and also to impose fine for default 
in punctual payment. 

It was contended by the defendant inter alia that the suit was barred by S. 39 
of the Income-tax Act and that it was competent to the Income-tax Collector under 
S. 14 to levy a supplementary assessment on discovering that plaintiff’s income was 
really much higher than it was at first held to be. 

The trial Court held th'at the Income-tax Collector could levy a supplementary 
assessment after having once assessed a person’s income, and that the claim for refund 
on account.of supplementary assessment was barred under S. 39 of the Income-tax Act, 
1886. The suit was therefore dismissed. 

This decree was, on appeal, confirmed by the District Judge who was of opi¬ 
nion that the Collector had legal authority to revise the original assessment and to 
levy an additional tax together with fine from the plaintiff. 

The plaintiff appealed to the High Court. 

P. B. Shittgne, for the appellant.—The powers of the Income-tax Collector had 
been exhausted when he had made an assessment once. They could not be exercised 
again. The language of Ss. 14 and 50 of the Income-tax Act ought to be construed 
strictly, the Act itself being one which is calculated and meant to levy tax over the 
income* of subjects. There is no distinct provision in the Act empowering the levy of 
fresh assessment whereas the Act provides for the refund of assessment overpaid to 
the Government. If the legislature had meant to give such a power the Act would 
certainly have contained an express provision to that effect. It, therefore, follows that 
the legislature did not intend the giving of such a power. Evidently, the Act is silent 
on the point ; Ss. 14 and 50 should not be constructed to vest such a power m the 

Government. 

S. S. Patkar , Government Pleader, for the respondent, was not called upon. 

Second appeal No. 1096 of 1917 from the decision of J. D. Dikshit, District 
Judge, Sholapur, in Appeal No. 42 of 1915, confirming the decree passed by O. K. 
Kale, Assistant Judge, Sholapur, in Civil Suit No. 1 of 1914- 

JUDGMENT. 


MACLEOD C. J.—The facts in this case are not disputed. The plaintiff was 

assessed for income-tax in the year ending 31st March 1913 in the 
Rs. 833-5-4. The plaintiff paid that amount on the iSth June 1912. It w a £mitt 
that the income of the plaintiff on which the assessment was levied ^ '“^an 'he 
actual income on which assessment ought to have been levied. When that had 
been ascertained, a supplementary bill was sent to the plaintiff for the amount o 
Rs. 488-10-8 on the 7th November 1912, and a direction was that the plaintiff 

should pay the amount of the bill by the 4 th of January 1913. 

the amount on the 8 th January 1913 under protest. Later on the ^ 

notice demanding payment of Rs. 61-1-4, as fine on account of the default m 
payment of the income-tax money by the time fixed. The Pontiff paid ^ 

HcThen filed this suit to recover from the Secretary of State for India the said 
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amounts of Rs. 488-10-8 and Rs. 61-1-4 on the ground that the said amouhts had 
been illegally levied, together with an amount of Rs. 38-1-6 as interest. 

The plaintiff’s suit has been dismissed in both Courts. In second appeal the 
same argument has been adduced before us which did not find favour in the lower 
Courts, namely, that the powers of the Collector of Income-tax had become exhausted 
when once he had made an assessment, and that any further assessment for the same 
year was. illegal. S. 14 of the Income-tax Act II of 1886 provides that “The Collec¬ 
tor shall, from time to time, determine what persons are chargeable under Part IV, 
and the amount at which every person so chargeable shall be assessed.” We do not 
think that that section means that when the Collector has once in any particular 
year determined that a certain person is chargeable under Part IV, and has deter¬ 
mined the amount at which that person so chargeable should be assessed, his powers 
against that person for that year are exhausted, in the event of his discovering that 
the income of that person is somewhat greater than the income upon which the tax 
was first assessed. The words “from time to time” appear to me to make it perfectly 
clear that the Collector has the power after the first assessment to make a fresh 
assessment, if the circumstances of-the case require it. Even if we had any doubt in 
our minds as to the meaning of the words of S. 14, we have S. 50 which provides 
that “all powers conferred by, or confenable under, this Act may be exercised from 
time to time as occasion requires.” That decides the question before us without any 
doubt. In my opinion the appeal fails and must be dismissed with costs. 

HEATON J.—I cannot conceive that when the legislature passed the Income- 
tax Act, they intended to express what the appellant says they have expressed. What 
he says is meant by the Act is that when the Income-tax Collector has once-made an 
assessment, he cannot increase or alter it (at a later date), although it may be perfect¬ 
ly clear that the original assessment was made on an underestimate of the Income- 
tax payer’s income. If that were so, it would certainly revolutionize my concep¬ 
tion of the powers of the Income-tax Collector. Not only can I not conceive that the 
legislature intended to enict such a thing as that, but I think the words of Ss. 14 and 
50 of the Act clearly show that the legislature expressed the opposite intention. I 
agree therefore that the appeal should be dismissed with costs. 


[10] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Mr. Justice Ross. 

[6th June 1921.} 

Secretary of State for India m Council ,. Appellant* (Defendant) 


v. 


A. H. Forbes . . Respondent (Plaintiff). 

nrtax Act (// of 1886) .S'. ^ Asses see claiming deduction of Government revenue— 

Claim disallowed by Collector—Suit contesting Collector's decision—Jurisdiction of Civil Courts. 

TOe assessee claiming a deduction on accciant of land revenue paid to Government snbmit- 
ted a return showing the net income oi his estate; but the claim was disallowed by th™Collector X 
required him to pay income-tax on the amount so deducted. In a suit by the asseLee cT.imil a 
refund of the tax so realised on the ground that the Collector’s action was^ ultra vires : altnin 8 a 

.. /(>/</, that the decision on the assessee’s claim for deduction was a matter • ... 

tion of the Collector, as he had to decide under the Income-tax Act what the income was and"what 
the outgoings legitimately to be deducted were and that even if the was * nd . at 

jurisdiction of the Civil Courts to question the same was barred under Sec. 39 of the ^ome^ax Act°. 

x/ P ? eal fr0m a decision of Mr - Ra J Kishore, District Judge, Pumeah dat*H 

the decision of Babu Charu Chandra Mitter ' « 


Act. 


* (1922) 3- Pat. L. T. 125 • 62 Ind. Cas. 394. ---- 

89 .— No suit shall lie in any Civil Crrort to set aside or modify any assent ondor .hi. 
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Government Pleader (Kulwant Sahay ) for the appellant. 

P. K. Sen and L.al Mohan Ganguly , for the respondent. 

JUDGMENT The plaintiff stated that he submitted to the Collector a return 
showing the net income of his estate after deduction of the amount paid to the 
Government as land revenue, among other items, in the years 1915-1916 and 1916- 
1917, but the Collector required him to pay income-tax on the amount which he had so 
deducted as Government revenue, thereby exceeding his powers under section 15 of 
Act II of 1886. He therefore claimed a refund of the tax so realized in excess. 

The defence of the Secretary of State was that the suit was barred by section 

39 of Act II of 1886. The learned Munsiff accepted the defence and dismissed the 
suit. 

The Subordinate Judge however held that the Civil Court had jurisdiction in 
the. matter and gave the plaintiff a decree. 

In second appeal it is contended on behalf of the Secretary of State that the 
order of the Revenue Authorities is final. The plaintiff appealed to the Collector and 
to the Commissioner against the assessment and failed, and he is not entitled to come 
to the Civil Court for what is in reality a modification of the assessment made under 
the Act. It is contended that there is no dispute about the income and that it is for 
the Revenue Authorities to decide what deductions from income are to be made. On 
behalf of the respondent the argument is that the Collector has in effect taxed what 
is not income and has therefore acted ultra vires and that the Civil Court has juris¬ 
diction in these circumstances. 

On the general principles on which the Civil Court interferes in such cases 
there is no doubt. Where an authority is by statute vested with exclusive powers 
over any subject matter, then so long as these powers are exercised on that subject 
matter the Civil Court cannot interfere, but if the authority purports to exercise these 
powers on what is not that subject matter, then the Court will interfere because the 
authority is not acting under the statute and is not protected thereby. As was 
stated in Chairman of Giridih Municipality v. Srish Chandra Mozumdar (1). 

“ The true test is, whether there has been a substantial disregard of the provi¬ 
sions pf the law which creates the authority.1.and regulates its powers 

and duties.” 

Under section 14 of Act II of 1886 the Collector shall determine what persons 
are chargeable and the amount at which every person so chargeable shall be assessed, 
and under section 15 the assessment shall be made upon the income accruing to the 
person during the year ending on the day on which his accounts have been last made 
up. Under section 3 (5) “ income ” means “ income and profits accruing and arising 
or received in British India.” The question then is, what has the Collector done in 
this case ? If he has assessed income, then even if his assessment is wrong, the Civil 
Court cannot interfere by reason of section 39 of the Act. If he has assessed some¬ 
thing which is not income, then he has acted without jurisdiction. “ Income signifies 
what comes in. It is as large a word as can be used” (see Stroud’s Judicial Diction¬ 
ary). The plaint sets forth what the plaintiff calls net income. This is not an 
expression to be found in the Act. The Act defines income and deals with income. 
It cannot be denied that the total sum on which the plaintiff has been assessed is 
income. This is implied in the plaint itself. The Collector therefore had jurisdiction 
to assess tax on it. The plaintiff claims that he is entitled to deduct Government 
revenue from the income. The Collector decided that he was not so entitled, 
but this again was a matter within the jurisdiction of the Collector. If the 
Collector is to assess income-tax at all, he must decide how much comes in and what 
the outgoings to be legitimately deducted are. There is no dispute in this case as to 
what came in. The dispute is as to outgoings. This is for the Collector. I am 
wholly unable to see that anything has been done ultra vires of the Collector. I 


(1) ( 1908) I. L. R. 35 Cal. 859 ; 12 C. w, N, 709 ; 7 C. L. J . 631. 
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therefore hold that the Civil Court has no jurisdiction over this question and that the 
suit cannot be maintained. 

The appeal is decreed with costs and the suit is dismissed with costs through¬ 
out. 


[ 11 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Before Mr. Justice Spencer and Mr. Justice Krishtian . 

[31st January 1923.J 

V. D. Swaminatha Aiyar .. Appellant (Plaintiff) 


Aiyer was assessed to an 
on an estimated net income 
As directed under the Act, 
within the said year itself 


% 

The Secretary of State for India in Council .. Respondent ( Defendant ). 

Intome-tax Act (// of j886) Ss. 33 and Asses see applying for refund of tax under Sec . 
33 — Refusal—Assessec contending income to be below taxable limit—Suit to recover tax paid — Main¬ 
tainability.' 

9 

On an assessment to income-tax, the assessee contended before the Taxing Officer that his 
income was below the taxable limit and applied under Sec. 33 of the Income-tax Act for a refund of 
the tax collected from him. On a refusal of his refund application, the assessee filed a suit to iecover 
the tax paid by him on the ground that he was illegally assessed. 

Held , that the suit was barred under Sec. 39 of the Income-tax Act. 

Second appeal No. 80 of 1921 against the decree of the Court of the Subor¬ 
dinate Judge of Kumbakonam in A. S. No. 99 of 1919 preferred against the decree of 
the Court of the District Munsiff of Kumbakonam in O. S. No. 142 of 1919. 

Subordinate Judge ^ ^ ^ fU " y ^ ^ fol,owing J ud &™ent of the 

“ The appellant (plaintiff) Swaminatha 
income-tax of Rs. 20 for the year 1916-17 
from interest and house rent of Rs. 1006. 

^ e ^ aSS l SSi " g r° ffi r r . assessed the income-tax .. . aJMU year KSelt 

on the basis of the income for the previous year. The plaintiff’s grievance 

of Rs a i«88. C o and lb,, 0ffiCial J e " I 9 ' 6 ' 17 he found that he had o">>' a?income 
i j d u accordingly he was not liable to be taxed under the In- 

Smt ta^Daid bv him ThTb aPP ' ied t0 TaXi " S ° fficer for a refund ° S ‘he 
ax Act II ofTh [ • waa “ tltled t0 d0 “"der S. 33 of the old Income- 

Wn*m i ‘, l886 - Ihe Assessing Officer was of opinion that no ‘special cause' had 

15 ^ qU,r r 'Z the SeCti ° n ana refused the refund application The 
fhe ' ? fter due notice to the Collector, instituted the suit to recover 

. . V 1 ? spite °‘ the Prohibition contained in S. 39 of the Act “No c,ehoii 

t he 

an assessment, but for refund of the tax paid This** n0t ^ ^ aSlde ° r modify 

for the simple reason that unless tho act™? Th arg V ment ,s not easy to follow 

be no refund. S 33 contemplates JefunHs 't ,S S6t ^ ° r modified ’ ‘here could 

sequently set aside or modified or in nth* y *5 cases ^bere the assessments are sub- 

the assessmen^IdonotseeLw Lrl cou 7 d°h, S „ Without ^endment of 

also been the basis upon which the ^ v.r r *** ° f the tax - ™s has 

No doubt if the basis P of the * • Court . has . Proceeded and I think it is right. 

under the Act, the civil courts wouldbeenfitlelft incep . tlon or unauthorised 

havfag be ; n — 
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levied are not those covered by the Act. But the grievance of the plaintiff is oracti 

thi y nl hat . ff h HA SSeSS ' ng ? fficer OUght '° have satisfied h™self that as a matter of fact 
never hellfs dld f! income for the levy of the assessment, but 

r e l er eleSS a Se . SSed 5™' But 11 1S Cases of this character which have been ousted 

n?fV fTi Sd u u CIV ;‘ c ° urts - No do “ht the ground on which the Assessing 
ITahsildar) hM ™ fused to reconsider the assessment is, as the plaintiff’s vakil 

?“ t: a*'.V"!.I hgible. But that is no ground for interfering with his order under 
the Act. And in the circumstances there is no ground to disturb the decree 
of the lower Court and the appeal accordingly fails and is dismissed with costs.” 


S. Panchapakesa Sastri , for the appellant. 

Government Pleader (C. V. Anantakrishna Iyer) for the respondent. 

JUDGMENT. 


The Subordinate Judge is right. Section 39 of Act II of 1886 is clearly a bar to 
this suit. The second appeal is dismissed with costs. 


[ 12 ] IN THE COURT OF THE JUDICIAL COMMISSIONER, SIND. 

Before Mr. S. Raymond A. J. C. and Mr. B. C. Kennedy A.J. C. 

[29th January 1924.] 

The Secretary of State for India in Council .. Appellant * ( Defendant ) 

v. 

Seth Khemchand Thaoomal and others .. Respondents ( Plaintiffs). 

Income-tax Act (// of 1886) . 9 . 39 —Super tax Act {V/ll of 1917) . 9 . 3 -Super-tax—Notice 
of demand after expiry of year—Suit for refund of tax collected—Civil Courts' Jurisdiction. 

Where the notice of demand in respect of an assessment to super tax for the year 191S—1919 
was served o ) the assessee in May 1919 after the expiry of the year charged for and the assessee 

instituted a suit to recover the tax collected from him on the ground that the assessment was illegal : 

• 

Held, that there was no charge, recovery or payment of super-tax within the year of assess¬ 
ment as laid down by S. 3 of the Super-tax Act and consequently there being no assessment 
under the Act, Sec. 39 of the Income-tax Act was no bar to the suit. 

Appeal No. 16 of 1923 against the decree of the District Judge, Sukkur, dated 
the 4th December 1922. 

Government Pleader (T. G. Elphinston) for the appellant. 

Srikishendas H. Lulla , for the respondents, 

JUDGMENT. 

This appeal relates to an assessment of super-tax under Act VIII of 1917. 

Plaintiff-respondent filed a suit against the Secretary of State for India, defen¬ 
dant-appellant, for a declaration that the assessment of super-tax of Rs, 2,500 for 
the year 1918-19 (from 1st April 1918 to 31st March 1919) was illegal and as made 
without jurisdiction and prayed for a decree for the refund of this amount with interest 
and costs. 

The District Judge, Sukkur, granted the plaintiff a decree for the recovery of 
Rs. 2,500. The Secretary of State for India appeals against this judgment. 

The first point taken on appeal is that the lower Court was in error in not 
holding the suit barred under section 39 of the Income-tax Act II of 1886 read with 
section 8 of the Super tax Act VIII of 1917. 

Section 39 of Act II of 1886 is as follows :—“No suit shall lie in any court to 
ser aside or modify any assessment made under this Act,” and section 8 of Act VIII 

• (1924) 18 S. I . R. 9 ; 78 lnrl Cas. 438 : (1925) A. I. R. (Sind.) 67. 
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of 1917 applies the provisions of section 39 inter alia in the case of super-tax as if 
that tax were income-tax chargeable under Act II of 1886. 

The main point for consideration is whether the assessment of the super-tax 
was an assessment under the Act, for it is only in that event the jurisdiction of the 
Civil Court is barred. Now section 3 of Act VIII of 1917 enacts that in addition to the 
tax imposed by the principal Act .(Act II of 1886) there shall be "charged, recovered 
and paid in the year” a super-tax upon a taxable income of a person or company 
computed at the rate specified in the schedule. Respondents contend that their 
assessment to payment of super-tax in the sum of . Rs. 2,500 was neither charged, 
paid or recovered in the year 1918-19 ; therefore, the assessment is not under the Act. 


As, observed in Maxwell on the Interpretation of Statutes, 4th Ed., page 
429 : "Statutes which impose pecuniary burden are subject to the rule of strict con¬ 
struction. It is a well settled rule of law that all charges upon the subject must be 
imposed by clear and unambiguous language, because in some degree they operate as 
penalties.” There appears to us no ambiguity whatever in section 3, for the words are 
clear and specific, "there shall be charged, recovered and paid in the year beginning 
with the 1st day of April”. The legislature has apparently detected the anomalous 
situation created by the words "in the year”, for in Act XI of 1922 which consolidates 
and amends the law relating to both income-tax‘and super-tax the words now are "for 
any year.” 


We have, however, to consider the interpretation to be placed on section 3 of 
Act VIII of 1917 and it seems to us abundantly clear that the provisions were not 
complied with in the assessment of the respondents to super tax. Between the period 
of the 1st April 1918 and 31st March 1919 he was neither charged any super-tax nor 
did he pay it nor was it recovered from-him. 

Section 6 of Act VIII of 1917 provided that when in the Collector’s opinion a 
person is chargeable with super tax a notice shall be served upon him calling upon him 
to pay the amount specified therein or to apply to have the assessment reduced or can¬ 
celled. The only way that an assessee could be said to be charged is by a demand 
notice issued by the Income-tax officials, for till then it cannot be argued that he has 

:h ? r ? ed W1 i h t! J e P ay ™ ent of an y tax - But the respondents admittedly received 
notice of demand only in May 1919, that is, after the year 19*8-19 was over and 

lllr ^TK cha *j geab . !e wi ? h su P e r tax he ceased to be so after the expiry of the 
-fu he deraand notlce * therefore, having been issued after thq year was over there 
was neither payment nor recovery of the super tax within the year 1918-19. 

... . InCome ‘t a ; x Collector had himself realised that super-tax is to be recovered 

Alnk/ltiarkar * relates ’ for in a memo marked urgent addressed to the 

Mukhttarkaf with reference to the super-tax for 1919-20 and dated the 23rd March 

1920, he gave him strict injunctions to recover it promptly before the close of the 

present month” and to adopt coercive measures, if necessary Heinterpreted It 

“ 3 as * *00* in the only manner that it could be i^erpreted thTt the ^ 
hould be charged, paid and recovered within the year to which it relates 

aSSSS-T- 

chargeable with any super-tax. d ° f the ypar tbat he was 

section PreiudiCe to the C ™". if 

the law and cannot introduce equitable considerations. 11 6 ** l0 ° k t0 ** Ietter of 

There is a patent error of law in the assc<;<$m«*n4- 
fore, the assessment was not one under £ £ 
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The second point taken on appeal is with regard to estoppel, but this~needs 
the exposition of a few facts to consider its applicability. 

On the 27th June 1919 the respondent appealed against the super-tax assess¬ 
ment to the Income-tax Collector.. The order on it is dated the 28th March 1920 
dismissing the appeal “ in view of the settlement arrived at to-day with regard to the 
income-tax and super-tax for the years 1919-20. Respondent withdraws his appeal.” 

On the 5th February 1920 respondent appealed against his super-tax for the 
year 1919-20 but he was informed on the 15th March that this appeal could not be 
entertained as it was not duly stamped and was time barred. On the 18th March 
the respondent addressed the Income-tax Collector pointing out that his appeal was 
within time and enclosing the requisite stamps. The Collector was further in¬ 
formed that the appeal against the income-tax was still pending. On the 25th 
March the Collector directed the respondents to appear before him on the 28th 
March with regard to his super-tax and income-tax appeals. On this day a settle¬ 
ment was arrived at whereby the respondents agreed, to pay the super-tax of 
Rs. 2,500 as also the income-tax for the years 1918-19 and 1919-20, based on an 
agreed income. By his order dated the 28th March 1920 the Collector says that ‘‘in 
view of the settlement arrived at to-day by which the assessee agrees to pay even 
the super-tax-for ^918-19 amounting to Rs. 2,500” though not legally due “ the 
question of the super-tax to be levied upon him for the year 1919-20 is re-opened.” 

Mr. Elphinston contends that as the respondents paid the sum of Rs. 2,500 
in terms of the settlement arrived at and the Collector in consideration of this pay¬ 
ment reduced considerably the income-tax payable for the year 1919-20 the respon¬ 
dents cannot now be - permitted to recover the sum of Rs. 2,500. Apart from the 
question of the probability of the respondent agreeing to pay the super-tax in order 
that his appeal against the income-tax may be reopened it is difficult to understand 
how the estoppel operates. The opening words of the written terms of the settlement 
are “ To avoid trouble and litigation I agree ”. Whilst paying the super-tax the 
respondent had protested that it was not legally due. It is not alleged that the res¬ 
pondent by his declaration, act or conduct intentionally caused the Income-tax Col¬ 
lector to believe a thing to be true and to act upon such belief. He promised to pay 
Rs. 2,500 and he paid it. It is obvious that the respondent never admitted that the 
imposition of the supertax was just and legal as just shown above, nor did he ever 
agree not to question its legality. It may have been inferred by the Collector that 
the respondent would not go to law about it, but his doing .so does not operate as an 
estoppel. 

The third point raised'in appeal is that the lower Court was in error in holding 
that the accounts which were settled for a lump sum could be reopened by the res¬ 
pondents and if the respondents are permitted to do so, the appellant should equally 
be permitted to assess the respondents afresh. But this is not a case of an account 
stated nor could it really be described as a settlement of account, for the most that 
can be said is that because the respondents agreed to pay the super-tax of Rs. 2,500 
the Collector of Income-tax reduced the income-tax and super-tax for the years 

igig _20. The contention that there was an implied agreement by the respondents 

not to resort to legal proceedings for the recovery of the Rs. 2,500 super-tax that he 
had paid is unsupportable, for this would be a void promise. Mr. Elphinston pointed 
out to us that the Collector of Income-tax is empowered to enter into composition 
with assessees subject to certain conditions and there being a valid compromise in 
this case, it ought not to be disturbed. It must be, however, observed that in the 
written statement of the appellant in the lower Court, though the plea of estoppe 
had been taken there was no reference to this compromise ; all that was urged was 
that the respondents had agreed to pay the super-tax of Rs. 2,500 beforeitlhe i 31st 
March 1920. Nor does the question of compromise find any place in the issues 

framed by the lower Court. 
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Issue 2 in the lower Court was, “is the amount of the tax fixed on the 
plaintiff’s own admission ; if so, is he not estopped from contesting its legality and 
validity ” and issue 3 “ has the payment been voluntary, if so, can it be recovered 
from defendants.” Even in the grounds of appeal in this Court, there is no refe¬ 
rence to the compromise, but what is urged is that the respondent was barred from 
opening an account that had been settled. We cannot, therefore, permit the question 
as to a compromise being raised at this stage, for it is a mixed question of law and 

fact. 

It was lastly urged that as the payment was voluntary it cannot be recovered. 
Under what circumstances was this payment made ? Respondent never admitted 
that it was a just and legal payment for, as the order of the Collector itself shows, 
he protested as to its being legally due. It further seems fairly clear that his prin¬ 
cipal object in making the payment of Rs. 2,500-0-0 was to secure the hearing of his 
appeals against his income-tax and super-tax for the year 1919-20 and, lastly, there 
can be little doubt that the Collector was eager to receive payment of the Rs.2,500-0-0 
which otherwise under the law he was aware that he could not recover. We are of 
opinion that the respondent is entitled to recover a payment made under these 
circumstances. 

The appeal is dismissed with costs. 


[ 18 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt. Chief Justice, Mr. Justice Atkinson and 

Mr. Justice Adami. 

[nth and 14th August 1919.] 

In the matter of The fihikanpur Sugar Concern in the District 

of Mozuffarpur .. Asscssee .* 

Income-tax Act (VII of 1918), Secs , 2 (1) (£)(/<) and 4— Sugar factory, if cultivator 
wtthin Sec. 2(1) (//)— Agricultural income--—Profits from sugarcane grown on factory's town lands 
lirhie to assessment. 

Held, that the Bhikanpur Sugar Concern is liable to pay income-tax in respect of the portion 
of its profits derived from the sale of sugar manufactured from sugarcane grown by its own servants 
on its own land, as such income is not “agricultural income " exempt from taxation under Sec. 4 of 
the Income-tax Act. 

In so far as they caiTy on the business of sugar manufacturers producing refined sugar in a 
factory equipped with modem machinery, the processes used by’them for the purpose are not those 
ordinarily employed by cultivators for the. purpose of rendering the produce fit to be taken to 
market, within the meaning of cl. (1) (b) of Sec. 2 of the Income-tax Act. 

Per Alkinson /.—Sec. 4 read with Sec. 2 of the Income-tax Act is designed to protect the 
producer by giving him exemption from liability to income tax, as a Iona fide agriculturist earn 
ing on the business of a farmer in the ordinary course of good husbandly. The sugar factory as such 
is not a cultivator within the meaning of Sec. (1) 2 (b) (ii) of the Act. 

This was a reference [Miscellaneous Judicial Case No. 74 of 19 19 ] by H 

McPherson, Esq., Officiating Member of the Board of Revenue under Sec. 51 of the 
Income-tax Act, dated the 5th July 1919. 

The facts which culminated in this reference were as follows :— 

The Bhikanpur Concern is owned by a private company and is managed by 
one Mr. Richardson, who possesses a six annas share in the business. The Company 
owns a sugar factory equipped with up-to-date machinery in which sugar is manu- 

^ CtUr l .r « ’V 66 SCa i e ‘ J\ the year of assessmen t 7 . 44,398 maunds of cane passed 
through the factory, of which 4,21,206 maunds were grown by the concern while 

3,23,392 maunds were purchased from raiyats and others in the neighbourhood ’ The 

output of the factory consisted of 43,470 maunds of sugar valued at Rs. 5,90.498 

IRs. 13-9-11 per maund) and 26,002 ma unds of molasses valued at Rs. 44,466 

• (1919) Pat, 377 ; 53 ind. Can. 30r. 1 
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(Rs. i-i 1-4 per maund). The net profit on the operations of the factory was stated 
by the manager to be Rs. 1,75,000 on which an income-tax 'assessment of Rs. 10,937 
was levied. The concern lodged an objection in respect of Rs. 7,809 of this 
assessment, which is calculated to be the amount levied on profits derived from the 
sugarcane grown by the concern. From the accounts it appeared that the business 
had a turn of about seven lakhs a year and that for accounts purposes the concern 
was divided into two branches, an agricultural branch which dealt with the cultivation 
and purchase of the cane, and a factory branch, which concerned solely with the 
manufacture of sugar. The processes of sugar manufacture employed in the factory 
were those which were commonly employed in modern sugar factories all over the world. 
Some idea of the extent to which modern machinery was employed in the factory 
might be gathered from the fact that the value of the machinery was estimated at Rs. 
2.68,724. The operations of the factory were supervised by an European sugar expert 
on a salary of ^600 a year and an European Engineer on Rs.300 a month. Bhikanpur 
is a large business concern of the ordinary industrial type, with this peculiarity only 
that a moiety of the raw product which forms the basis of the factory’s operations is 
cultivated by the Company itself and that in respect of this moiety the Company was 
entitled to exemption from income-tax under the provisions of Sec. 4 of the Act read 
with cl. (b) of Sec. 2(1). But the Income-tax Department assessed the income on the 
whole of its profits. The matter coming up to the Board of Revenue, the Hon’ble 
Member in charge referred the matter to the High Court under the provisions of 
Sec. 51 of the Income tax Act, 1918. 

P. Kennedy and Shoroshi Chat an Milter , for the assessee. 

Advocate-General of Bengal ( T . C. P. Gibbons) and Government Advocate 
(Sultan Ahtr.cd) for the Crown. 


JUDGMENT. 


DAWSON MILLER C. J.—This case has been referred to the High Court 
by the Member of the Board of Revenue of this Province under the provisions of 
section 51 of the Indian Income-tax Act, 1918. The reference was made in the course 
of proceedings under the Act relating to the assessment to income-tax of the Bhikanpur 
sugar concern. The question upon which the opinion of the High Court is sought is 
whether the Bhikanpur sugar concern is liable to pay income-tax in respect to that 
portion of its profits derived from the sale of the finished article in so far as it is 
manufactured from sugarcane grown by its own servants on its own land,^ or whether 
it is exempted on the ground that such income is agricultural income within the 
meaning of sections 2 and 4 of the Act. By section 4 income of this nature is not 
chargeable to income-tax. By section 2 agricultural income is defined. By clause (1) 
(b) of that section agricultural income includes any income derived from (i) agriculture 
or (ii) the performance by a cultivator or receiver of rent in kind of any process 
ordinarily employed by a cultivator or receiver of rent in kind to render the produce 
raised or received by him fit to be taken to market. 


It is contended on behalf of the factory that the income derived from the sale 
of the finished product manufactured by them at their factory from the raw material 
grown upon their own land is covered by the words of section 2 (i) (bJ which I have 
iust quoted. In order to determine this question it is nepessary to consider the circum¬ 
stances under which the factory carries on its business. It is owned by a prrvate 
company, the business being conducted under the direction of a manager who is also 
a shareholder in the company. It owns a sugar factory equipped with modern 
machinery by which the sugarcane is converted into refined sugar ready for domestic 
purposes.^ It carries on business on a large scale. During the year of assessment 
7 44398 maunds of sugarcane, of which rather more than half was grown on the 
factory’s own land, passed through the mills, the remainder being purchased from 
cultivators of sugarcane in the neighbourhood. The gross proceeds of this sugarcane 
amounted to nearly 6 lakhs of rupees and that of the molasses for the same period to 
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about Rs 44,000. The net profits for the year were stated to be Rs. U75,ooo, on 
which income-tax has been assessed at Rs. 10,937. The factoiy h ^ s /° dged “ 
objection in respect to Rs 7.809 of this assessment as representing a tax on the 
profits derived from sugarcane grown by themselves. From the accounts it appears 
that the agricultural branch which deals with the cultivation of the raw material and 
the factory branch are kept separate. It is not stated what the profits of the agri¬ 
cultural branch are but these would appear to be exempt from taxation. I he pro¬ 
cess of manufacture adopted by the factory is similar to that employed by other sugar 

refineries in other parts of the world. 


The main question for determination is whether the process of manufacture 
carried on by the company can be said to be the performance by a cultivator of any 
process ordinarily employed by a cultivator to render the produce raised fit to be taken 
to market. In order to determine this it is necessary to enquire as to what are the 
processes ordinarily employed by cultivators of sugarcane. It is common ground that 
the vast bulk of the sugarcane in this country is cultivated by raiyats of agricultural 
villages. This they either sell in a raw state to middlemen or owners of factories or 
country mills, or they reduce it by certain simple processes of crushing and boiling to 
a substance known as rab, a kind of molasses in a crude state and then sell it to the 
factories where it is subjected to a further process of refinement in order to make it 
fit for domestic use as sugar. It is also not disputed that a very small fraction of the 
sugarcane produced in this country is grown by the owners of factories themselves. 
The facts of which I have given a short summary are more fully referred to in the 
order of reference of Mr. McPherson, the Officiating Member of the Board of 
Revenue, but I have stated enough to show that the processes employed by the 
factory are in kind as well as in degree vastly different from those ordinarily employed 
by a cultivator in order to render the produce fit for the market. Indeed the 
market to which the cultivator ordinarly takes his wares is not the same 
market as that in which the refined sugar manufactured by the factory is sold. The 
market of the' vast majority of cultivators of sugarcane is the sugar refinery itself or 
the country mill. The market of the sugar factory is the retail dealer of the finished 
product fit for domestic use, and in my opinion it is not possible to hold that the pro¬ 
cesses employed by a sugar factory in order to render it fit for their customers are 
those ordinarily employed by a cultivator to render it fit for his. It is true that the 
cultivator in some cases subjects the raw material to certain manufacturing processes 
resulting in the production of the juice or fab before disposing of it to his customers, 
but even assuming that the performance of these processes by the cultivator would 
come within the meaning of section 2 (1) (b) (ii), the matter so far as he is concerned 
stops there, and a great deal more has to be done by the factories to refine and 
crystallise the product before it is fit for the market with which they deal. 


,, w . as conten ded on behalf of the objector that the words ' process ordinarily 
employed have reference to the processes ordinarily employed by sugar factories or 
anyone else, if they happen to be cultivators, in rendering the produce fit for the 
market and that if a person is a cultivator and employs such processes in the ordinary 
course of his business, he comes within the exemption created by the section I do 
not think the section can be read in this sense. It refers to the performance by a 
cultivator of a process ordinarily employed by a cultivator, which I think means in 

ei r se n a 7 d U ha e d a t m h 0 , ngSt r 1 n0t t0 a process employed by anybody 

t had the mean >ng been that contended for, it is difficult to see what operation 
can be given to the words by a cultivator or receiver of rent in kind.” P 

It is next contended that as this is a taxing statute it cknnlri Kq • *1 

nt'rs ismse*-">• 

gives- rise to any difficulty The real nupetinn < nk_the construction of the section 

whether the process em^oyel by ,hi T ° f fact ’ ™ • 

and in my opinion the evidence shows that i 7 is clearly, not 0rdlnary use b * cultivators. 
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• I V* ;fu i! h , er intended that the history of the assessment to taxation of the 
ncome of the Bhikanpur factory throws some light upon the intention of the legisla¬ 
ture. In 1912 the Commissioner of Tirhut on an objection by the factory exempted 

assessment on the P rofits of their home grown produce, his dedsion being 

the d ve P ° n «L° P1 T° n expressed by Sir G - C - Advocate-General of Bengal in 
the >ear 1886 relating to the • assessment of indigo and tea concerns. We hfve’no 

udeThlrf^r th°e ' pr0Cesses adopted by indi g° or tea planters and are unable to 
inn? a j f u h opm, , on may be re, evant to the facts of the present case, but it is 
£" ed . that notwithstanding the decision of the Commissioner of Tirhut, the 
legislature in passing the Act of 1918 re-enacted in section 2 the provisions of the 

rinr.? US H 4CtS t'u practlca,,y . identical language and must, therefore, be taken to have 
concurred in the interpretation placed upon the Act by the Commissioner of Tirhut 

ZthVw A appears ’ however, that in 1914 the Board of Revenue were not satisfied 
with this decision and placed the matter before the Local Government and finally 
before the Government of India, with the result that the Bhikanpur factory was 
assessed on the whole °f us profits for the year 1916-1917- This assessment has 
been paid under protest and a suit is still pending in connection with it, which it 
as een agreed shall abide the result of the present reference. I agree where there 
nas been a long course of decisions determining the construction of a statute, this may 
e taken into consideration in construing a new enactment passed in the same terms 
as pre-existing statutes, but a single decision such as that referred to cannot, in my 
opinion, form the basis of any presumption as to the intention of the legislature in the 
present case. Moreover, as is pointed out by Mr. McPherson in the order of refe¬ 
rence, the word factory” which appears in the proviso to sub-clause (c) of sec¬ 
tion 5 of the old Act, has been omitted from section 2 (1) (b) (tv) of the present Act 

presumably lest its presence might lend colour to any claim of the nature now under 
consideration.” 


It is further contended that the factory was never taxed before the year 1916- 
1917 and for many years they have made an income from sugar. There is, however, 
no evidence on the record to show how long the manufacture of sugar by this factory 
has been going on. We are told that it turned its attention to sugar in the year 1906 
as did also m d ny indigo planters at a time when the synthetic process of indigo 
manufacture in Europe materially interfered with the business of indigo planters in 
this country. What the process of manufacture adopted by the 'Bhikanpur factory at 
that time was we do not know, but in any case I do not think the fact that it has es¬ 
caped taxation in the past is in itself a good reason why it should still escape, unless 
it is in fact exempted by the Income-tax Act itself. In my opinion they are not ex¬ 
empted under "the clauses of the Act relied on for the’ reasons above given, and I 
would answer in the affirmative the question submitted, to us whether the Bhikanpur 
concern is liable to income-tax in respect to that portion of its produce which is deriv¬ 
ed from sugarcane grown by its servants on its own land and in the negative the 
question whether it is exempted by reason of the provisions contained in section 2 (1) 
(b) (/V) of the Act. 

A further point was taken by the learned Advocate-General on behalf of the 
Board of Revenue, viz., that a company in the position of the Bhikanpur concern can¬ 
not be said to be a cultivator within the meaning of section 2 of the Act. He pointed 
out that the company really consisted of two distinct entities, one interested only in 
the production of sugarcane and the other in the manufacture of refined sugar, and 
the accounts show that the factory branch really bought from the agricultural branch 
the raw sugarcane at a fixed valuation of 7 annas per maund, which was credited to 
the agricultural branch in the factory accounts, and that in such circumstances the 
cultivation of the raw material was only ancillary to the manufacture of the finished 
product, whereas in the case of a cultivator contemplated by the Act the process of 
manufacture, such as it is, is merely ancillary to the cultivation of the raw produce in 
order to make it fit for the market. In support of this contention the case of the 
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Stamp Reference (i) was relied upon. That case dealt with the meaning of the term 
cultivator in the Second Schedule of the Stamp Act of 1879 and held that it did not 
include farmers, middlemen or lessees even though cultivation was to some extent 
carried on by them in the area covered by their lease but included only those persons, 
who actually cultivated the soil themselves or by members of their household or by 
hired labour and with their own or hired stock. The question m that case was whe- 
ther a kabuliyat executed by a lessee of a certain land, the greater portion of which 
was not cultivable or susceptible of being treated as a cultivator s holding, was ex¬ 
empted from stamp duty under the Act of 1879. I he Court found that although 
some small portion of the land might have been brought under cultivation by the 
lessee, he was not a cultivator within the meaning of the Act, having regard to the 
purposes for which the land was held. That case does not in my opinion support the 
contention of the learned Advocate-General in the present case. Having regard to the 
purposes for which the company’s land was used and the fact that they did cultivate 
it for their own purposes by their own servants, I think they must be held to be culti¬ 
vators within the ordinary meaning of that term. But in so far as they were carrying 
on a business of sugar manufacturers, I do not think that the processes used, by them 
for that purpose were those ordinarily employed by cultivators for the purpose of 
rendering the produce fit to be taken to market. The truth is, in my opinion, that 
the Bhikanpur concern was really acting in a dual capacity. In so far as they were 
cultivators of sugarcane, their operations ceased when they handed over the raw ma¬ 
terial to their factory branch. In so far they were manufacturers of refined sugar, 
they were carrying on a business which required the adoption of manufacturing pro¬ 
cess not ordinarily used by cultivators before disposing of their produce in the market. 
In fact there is no evidence to show that any other sugar factories of this nature con¬ 
vert into refined sugar produce grown on their farms but eyen assuming that there 
may be a few isolated instances in which this is done, it cannot in my opinion be said 
that this process of manufacture is one ordinarily employed by a cultivator. 

ATKINSON J.—I concur in the judgment just delivered by the learned 
Chief Justice. 

I desire, however, to add a few observations of my own. 

The quwtion for decison is, whether the Bhikanpur sugar concern is exempt 
from liability to income-tax under the provisions of section 4, read with section 2, 
clause (1) (b) (ii) of the Indian Income-tax Act, Act VII of 1918 ? 

Before we consider the construction of section 2(1) (b) (ii) with a view of im¬ 
posing liability on the Bhikanpur sugar company for the payment of income-tax, it is 
necessary to ascertain two facts. 

First, is the Bhikanpur sugar concern a cultivator of land ? And secondly, 
is the process which the sugar company employs in the manufacture of sugar the pro^ 

cess ordinarily employed by a cultivator in order to render the produce raised by him 
fit to be taken to the market ? 

The Bhikanpur concern is a private company carrying on two separate and 
ditterent classes and kinds of business. The company carry on an agricultural busi¬ 
ness m respect of a large area of land which they hold as Mukarraridars; and secondly 

r, fi e n ;T7 also cany on a very large and extensive business in the manufacture and 
refining of sugar for sale to consumers generally. 

.. TJe respective branches of thecompany’s business are independent of each 
other and are presumably worked and managed by independent staffs. 

re f ere nce the position of the Bhikanpur .company with regard to its 
different businesses is stated to be as follows g lts 

deals witwil “?^ e ™. is divided into two branches ; an agricultural branch, which 
deals with the cultivation and purchase of the cane : and a fartnrv branM* ’ v* u • 
concerned solely with the manufacture of sugar." factory branch, which is 

(0 (»8S 3 ) I. l. R. 5 AH. 360; (1883) A. W. N. 113 • 2 I n d. Dec. (N. S ) 987.- 

5 
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The sugar business of the company is managed by a European manager • and 
for the purpose of carrying on the business of the sugar factory, the company’ buy 
sugarcane from ordinary raiyats and cultivators at the price of four annas per maund- 
and in addition to the purchases of sugarcane made by the company from raiyats the 
sugar factory also buys from its agricultural branch such sugarcane as that branch 
produces from the land under its cultivation. 

The Board of Revenue found in the reference that the cane which is purchased 
by the company from cultivators is purchased at the rate of four annas per maund, 
and the cane grown by the Bhikanpur company itself in the course of its agricultural 
business is transferred from the agricultural branch to the factory branch at a uniform 
valuation of seven annas per maund ; and it is further stated in the reference that the 
amount of sugarcane purchased by the sugar factory from the Bhikanpur agricultural 

undertaking is debited in the books of the sugar factory in favour of its agricultural 
branch. 

1 hus the position seems to be that the sugar factory purchases from its 
agricultural branch the sugarcane produced by it at a price higher than the ordinary 
market price payable for sugarcane to the ordinary cultivating raiyat. This being the 
situation, in my opinion the sugar factory cannot be said to be the cultivators of the 
sugarcane produced by the agricultural branch of its business. The sugar factory in 
my view is in the position of an ordinary purchaser from its agricultural branch busi¬ 
ness, just in the same way as the sugar factory purchases sugarcane from individual 
cultivators. 

They (the sugar factory) convert the product of the agricultural business into 
stock, suitable and convenient for the carrying on of their manufacture of sugar re¬ 
ferable to that portion of their business connected with the sugar factory. 

I hold, therefore, that the sugar factory as such is not a cultivator within the 
meaning of section 2 (b)(ii) of the Income-tax Act ; and consequently that the Bhikan¬ 
pur sugar factory is not within the class of persons contemplated as entitled to exemp¬ 
tion from liability to pay income-tax under the Income-tax Act of 1918. 

Assuming, however, that the Bhikanpur sugar factory is a cultivator within the 
provisions of the Income-tax Act, the next question that requires to be considered is, 
does the company in respect of the sugarcane which it raises or produces as part of 
its agricultural business submit the produce so raised by them to a process ordinarily 
employed by cultivators generally to render such produce fit to be taken to the mar¬ 
ket ? In other words, the question is whether the operations of the sugar factory can 
reasonably be described as a process ordinarily employed by a cultivator to render his 
produce fit to be taken to market. 

The Bhikanpur company is an industrial trading concern enjoying a large and 
extensive business in the manufacture and refining of sugar ; and it purports to buy 
raw material in its raw condition or in a crude state, and convert it into the refined 
and finished article for human consumption in the market of the consumer ; and for 
the purpose of its business the sugar factory has erected costly machinery of the most 
improved and scientific character in order to produce the most finished article in the 
shape of sugar fit in its condition, as it leaves the factory, to be used for all domestic 
purposes. 

Having considered the evidence in the case, I am satisfied that the process 
employed by the sugar factory in the manufacture of sugar is not that ordinarily em¬ 
ployed by a cultivator in rendering the sugarcane produced by him fit to be taken to 
the market ; and in my opinion the argument addressed to us by Mr. Kennedy begs 
the whole question when he contends that because the sugar factory has to treat the 
sugarcane in a certain way in its initial stages in order to render the raw material fit 
for more perfect manufacture as a finished article, such process as is employed 
in the operations of the factory in the manufacture of sugar runs on parallel lines 
with the methods ordinarily adopted by a cultivator in rendering the produce of the 
sugarcane produced by him fit to be taken to the market. 
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Holding as I do that these two questions which I have mentioned should be 
answered in the negative qua the rights of the Bhikanpur sugar company, there is an 
end of this reference ; and there is no necessity to apply one’s mind to a more minute 
consideration of the provisions of section 2 (i) (b) (ii). 

However, I would like to add two observations with regard to the construction 
of that section. 

In my opinion the process ordinarily employed by a cultivator in rendering the 
produce produced by him, so far as sugarcane is concerned, for the purpose of ren¬ 
dering it fit to be taken to the market is the more crude and primitive method or pro¬ 
cess referred to in the deposition of Abilak Dhobi, Annexure G, which is the process 
ordinarily adopted by a cultivator in preparing the raw sugarcane for purchase by the 
manufacturer or the millowner, as the case may be ; and, therefore, I am of opinion 
that the market contemplated in section 2 (1) (b) (ii) is the market available to the pro¬ 
ducer as such, and not the market for which the sugar factory cater, viz., the market 
of the retailer or consumer. 


Section 4 read with section 2 of the Income-tax Act of 1918, is in my opinion a 
section designed to protect the producer, by giving to him exemption from liability 
from income-tax, as a bona fide, agriculturist canying on the business of a farmer in 
the ordinary course of good husbandry. 

For these reasons I respectfully concur in the judgment of the Chief Justice 
• and think that the answer to the reference should be that the decision arrived at by 
the Board of Revenue is right, and that the Bhikanpur sugar company are not entitled 
to the exemption which they claim under the Income-tax Act of 1918. 

cf ^ circumstances leading up to this reference have been fully 

stated by the learned Chief Justice. 1 he question referred to us is whether a com¬ 
pany owing a sugar factory equipped with up-to-date machinery and manufacturing 

sugar for the consumption of the public, can claim exemption from the payment of tax 
on so much of its income as is derived from the sale of refined sugar manufactured 
from sugarcane grown on lands belonging to the company and cultivated by Rs own 
servants, whether m fact such income is agricultural income” within the meaning of 
section 2, sub-section (1), clause (b) (ii) of the Income-tax Act, 1918 and is therefore 
exempts from tax under ( section 4 of the Act. Under section 2 (i) (b) (ii) of the 
Act, agricultural income includes income derived from “the performance bv a culti 
vator or receiver of rent in kind of any process ordinarily employed by a cuftiva 

" *°- lendei the P™duce raised or received by him fit to be 

or recei^s^mt'^dtr^r T s^^^^ * 
taken to market, and whether the Bhikanpur sugar factory assuming to^' ‘°i^ 
vator so -far as sugarcane grown by it is concerned is u ?, b a Cult1 ' 

to convert the raw material into a suhstanr* fit f , ct ab,e by . a llke process 

depends for its profit and to which it ordinarily resorts, ° n Wh ' Ch the concern 

of su g aretetutt'd A s"ri e ps U his®'an°e ‘c^h“ Tkal^ Sf CuItivatOT 

locks and extracts the S juice, whic a h n is Zt to an"arthen*vessel h Thettl 1?°^ 
through a piece of cloth and then removed to an iron f h ? J “ I s straine d 

until it becomes tab. The rob is then sold bv th* * wbere,n 1S boiled slowly 

manufacture of sugar. Instead of converlt. th* e u,ti y ator to sugar refiners for the 
boil and re-boil the juice until it becomes a *hfck jdfr whfrh ’ ^ ltivators wi » of ten 

locality and by stripping and crushing, boiliL and V straining CuItlvators in the 
- soaked » water. This substances boilel and ^ 
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covered with si mar (tank weed) which 
coarse white sugar which is then, after 
to be sold. 


causes the molasses to drain away and leaves 
being broken up, fit to be taken to the market 


. , 1 he , n ® xt su P erior class described in Annexure II are the Indian sugar refiners 

who buy mb 'from the cultivators and grow no cane themselves. They place the tab 
in pans and boil and strain and re-boil it allowing it to thicken. It is then covered 

nntVilC* t wh| ch makes the molasses trickle off and sugar remains. These men are 
not cultivators, but they form the market to which the cultivators take the rab they 
have made from the cane grown by them. ^ 


In 

than the 
bullocks. 


the processes followed by these three classes no machinery is used other 
Kolhu (wooden crusher) or the Behea Mill, both of which are worked by 


Lastly we come to the sugar factory such as the Bhikanpur concern There 
the process up to the stage of the extraction of the juice is similar to that followed by 
the ordinary cultivator and small Indian manufacturer, only, instead of bullocks, machi¬ 
nery is used for crushing and the arrangements are more elaborate. A more scientific 
process, however, is followed in treating the juice ; various retorts, defecators, elimina¬ 
tors, settling pans, triple effect boilers, and centrifugals are used for converting the 
juice into rab and the rab into sugar. The crushing, heating and evaporating are 
done by machineo' and steam. The process followed by the factory, as far as the 
stage of conversion into rab , is in its essentials the same as that followed by the 
cultivator though far more elaborate, but for the cultivator the conversion of the juice 
into rab is the end of the process. He has then performed the process which has 
made the sugarcane fit to be taken to his market, and his market is to be found in the 
smaller sugar refineries or larger sugar factories ; otherwise, if he does not trouble to 
perform any process at all, he sells the cane he has grown to a factory or to an Indian 
refiner who extracts sugar from the cane on a small scale as shown in Annexure F. 
The cultivator, then, renders the produce of his sugarcane crop fit for the market in 
which he is to sell it either by merely cutting it or by converting it crudely into rab, 
and the market he sells it in is the market in which the manufacturers and refiners 
of sugar are purchasers. 

On the other hand, the object and sole business of the sugar factory is to 
produce refined sugar. It has no sale for rab but instead may purchase it. It finds 
its market among the general consumers of sugar and' the grocers who sell it to the 
public. 


Assuming that the concern, by reason of its growing its own sugarcane on its 
own lands, is a cultivator for the purposes of section 2 of the Act, it cannot be held 
that the process performed by it in order to render that sugarcane fit to be taken to 
the market, which it is the object of its business to command, namely, the sugar-mar¬ 
ket, is a process ordinarily employed by a cultivator who merely converts sugarcane 
into rab to be sold to manufacturers or refiners. V'ere we to decide otherwise and 
follow the contention of the Bhikanpur concern to the logical conclusion, we would 
have to admit that a firm carrying on the business of the manufacture of confectionery, 
which, for the purpose of that business, grew its own cane and refined its own sugar, 
could claim to be exempted from tax on the income it derived from the sale of the 
confectionery. 

It is not necessary to dispute the assertion in the affidavit that the process 
performed in the Bhikanpur factory is the same as that performed in all sugar 
factories in India and the world. The point is that the processes performed by the 
factory to render the sugarcane fit to be taken to its market are not the same as those 
ordinarily employed by^ cultivator to render the sugarcane he has grown fit to be 
taken to the market in which he can find a sale. The factory cannot claim that, . 
because up to the preliminary stage of conversion of sugarcane into rab the process 
performed by it is essentially the same as that ordinarily employed by a cultivator 
who sells his rab to the refiners and manufacturers, therefore, the whole process, 
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which produces the refined sugar ready for the consumer by the treatment of the rab 
by elaborate machinery, is the process ordinarily employed by the cultivator. The 
produce of the factory’s cultivation may be the same and the preliminary stage of 
manufacture may be the same as in the case of a cultivator, but the final produce of 
the process is not the same and the market is altogether different. 

I agree with the learned Chief Justice that section 2 (i) (b) (ii), read with 
section 4 of the Income-tax Act does not apply to the case of a sugar factory of the 
nature of the Bhikanpur firm, even though a moiety or more of the sugar manufac¬ 
tured is the product of sugarcane grown on its own lands by its own servants. 


[ 14 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Abdur Rahim Kt. Offg. Chief Justice, Mr. Justice Oldfield and 

Mr. Justice Seshagiri Aiyar. 

[2nd and 3rd September and 1st October 1919-] 

Secretary to the Commissioner, Salt, Abkari and Separate 

Revenue, Madras • ■ Referring officer. 

v. 

S. Rr M. A. R. Ramanathan Chetti, minor, by guardian 

Velliamma Achi .. Assessee .* 

Income-tax Act (VII of 1918) Ss. 3 (1), 9 and 51 —Reference un*ier S. 51 —Right to begin — 
Owner of business residing in British India— Profits of business abroad not remitted to British 
India—If liable to tax—Carrying on business , what constitutes. , 

On a reference to the High Court under S. 51 of the Indian Income-tax Act on the motion of 
an assessee, the assessee is entitled to be heard first. 

The assessee, a resident of British India, was the proprietor of a money-lending business 
carried on on his behalf in Saigon and other places outside British India. The entire business ope¬ 
rations producing the income were conducted in the places aforesaid outside British India, by agents 
appointed for fixed periods who used their own discretion in lending money to customers. The only 
part taken by the proprietor was to acquaint himself with the state of the business abroad and oc* 
casionally to issue general instructions. The income of the business was not remitted to Britisn 
India and was hot received by the assessee. 

Held, that the assessee was not liable to be assessed to income-tax in respect of the profits of 
the business in question, as the profits did not accrue or arise in British India within the meaning of 
S. 3 (1) of the Income-tax Act. 

S. 9 of the Income-tax Act dealing with income derived from business must be read subject 
to S. 3 which lays down the test to be applied in determining incomes assessable to tax. 

Per Abdur Rahim , O. C. J. and SCshagiri Aiyar, J-. Held , on the facts, that the activities of 
the assessee did not amount to carrying on business in British India. 

San Pa tio Railway Co. v. Carte- (1), De Beers Consolidated Mi/us Ltd. v. Howe (.2), 
Lovell and Christmas, Ltd. v. Commissioners of Taxes (3), Referred to. 

Case [Ref. Case No. 4 of 1919] stated under S. 51 of the Income-tax AcT of 
1918 by the Secretary to the Commissioner, Salt, Abkari and Separate Revenue, 
Madras. 


CASE. 

I am directed by the Board of Revenue to refer under S. 51 of the Income- 
tax Act 1918 for the decision of the Honourable the Judges of the High Court, the 


* (1919) I L. R. 43 Mad. 75 
L. W. 570 ; 51 Ind. Cas. 976 

1. (1896) A. C. 31. 

2. (1906) A. C. 455. 


37 M. L. J. 663 i 26 M. L. T. 447 ; [1919] M. W. N. 826 j 10 

3. (190S) A. C. 46. 
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question of the liability to tax under the above Act, of income derived from business 
carried on outside British India by a person residing within it when such income is 
not actually received in British India. e 1S 


2. The minor S. R. M. A. R. Ramanathan Chetty of Kanadukathan in the 
Ramnad District—a Nattukkottai Chetty—represented by his mother and guardian 
Veiiiamma Achi, carries on business in money-lending through his agents in various 
places including Saigon, Sodac and Kandho situated in French Cochin-China In 
the year 1918-19 he was assessed under the Income-tax Act VII of 1918 on his 
income from these places along with* his other income by the Collector of Ramnad. 
The assessee appeals to the Board of Revenue and contends that the incomes from 
the above places situated outside British India were not received in British India and 
that they must be deemed to accrue to him only at those places where the business 
operations producing his income are carried on, and that therefore they are not 
assessable to tax in British India. The assessee admits that he resides in Kanadu¬ 
kathan, Ramnad District in this Presidency, that he issues general instructions from 
British India to his agents abroad (Vide para. 18 of his appeal petition)* and that 
the incomes in question accrue to him. The assessee, therefore, clearly controls 
those businesses from British India. I am to lay stress on this point since it is one 
of the chief factors in deciding such cases under the English Income-tax law. 

3 - S. 3 (5) of the Income-tax Act 1886, defined ‘ income * as “ income or 
profits accruing and arising or received in British India.” The interpretation .given 
to this section by the Honourable the Advocate-General, Madras, was that the ques¬ 
tion whether the income or profits accrued or arose in British India depended en¬ 
tirely on whether the trade or business was carried on wholly or in part in British 
India and that a trade or business could not be said to be wholly carried on abroad 
if it was under the control and management of persons resident in British India, 
although such persons acted entirely through agents or managers abroad. A copy 
of his opinion dated 16th November 1916 is enclosed.t On this principle incomes 
from businesses abrdad controlled by persons resident in this Presidency have been 
assessed to tax in this Presidency. I am to add further to the arguments adduced 
by the Honourable the Advocate-General the consideration that the word “ arise ” 
means, literally, to “grow to” or “attach to newly” ; the only thing it can “grow to” 
is the person who is entitled to it, and if he lives in British India, it would appear to 
“accrue” to him in British India, whether he received it there or not. 


4. The new Income-tax Act VII of 1918 has left the law much where it 
stood. The Honourable the Advocate-General who was again consulted points out 
that the phraseology of the new Act strengthens the view he previously expressed. 
A copy of this opinion is also enclosed.t 

5. The Government of India have had the question under consideration and 

are inclined to think that the words “ accruing or arising ” are words of a general 
nature descriptive of a right to receive. Thus the> say : " Where a resident in Bri¬ 

tish India carries on what may perhaps be described as an international business, but 
frdVn a particular branch of that business does not derive profits in British India in 
such a way that he has a right to receive the profits there and does not have the pro- . 
fits of that branch remitted to him in British 'India so that he receives them there, 


* Para. 18 of the petition of the assessee was as follows :— 

“ The said income from Saigon, Sodac and Kandho money-lending cannot and did not 
accrue in any sense at Kanadukathan in British India. No part of the business at Saigon, Sodac 
and Kandho is carried on at Kanadukathan and the entire business operations producing the in¬ 
come are carried on in Saigon, Sodac and Kandho The business in these places is conducted by 
agents appointed for fixed periods, the agents using their discretion in lending out to third persons. 
The only part taken by the prop.ietor in connection with these businesses is to acquaint himself 
with the state of the bi>in:;> abroad and occasionally to issue general instructions.” 


t Not printed in this report. Ed. 
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neither the fact that he controls the agents who earn those profits would warrant us 

in holding that those profits accrue or arise or are received by him m British India. 
And accordingly we feel some hesitation in accepting the opinion of the Advocate- 
General, Madras, which might also land us in certain cases into the difficulties con¬ 
nected with double income-tax. We should like, therefore, if there is no objection, 
this possible construction of the Act to be represented before the High Court equally 
with Advocate-General’s view so that we can obtain an authoritative ruling on a full 
statement of the arguments on both sides. ’’ 

6. The Government of India, in considering the question, fastened their at¬ 
tention on the proper interpretation of the words “ accrues or arises or is received in 
British India.” Whatever the meaning of these words, it was clear to the Government 
of India that th'ey were all subject to territorial jurisdiction ; that is, in order to bring 
income within the Act it must either accrue in British India or arise in British India 
or be received in British India. The income which is received in British India does 
not concern the terms of the present reference. From Lord Macnaghten’s judgment 
in Cclquhoun v. Brooks (1889) 14. Appeal Cases 511, it was clear to the Govern¬ 
ment of India that “ accrues or arises ” was not the same as “ is received ”. In the 
judgment of Fry L. J., in the Court of Appeal, 21 Q. B. D. 52, the words “ arising or 
accruing ” were interpreted as general words descriptive of a right to receive. Though 
the circumstances of the case considered by Fry L. J., were not exactly similar to 
those of the case under consideration, the test applied, the Government of India con¬ 
sider, may well be the same in both cases and they would accordingly paraphrase the 
relevant words in S. 3 (1) of the Income-tax Act (VII of 1918) as follows, viz., “ the 
income to which the Act applies is income received in British India or income which 
there is a right to receive in British India.” If the income is not received or if 
there is no right to receive it in British India, the Government of India are inclined 
to hold that the Act does not apply to it. 

7. Supposing this test is accepted, the Board is uncertain how to apply it in 
cases like the present, for while the assessee undoubtedly has the right to receive the 
income of his branches in foreign countries in British India, this seems only to mean 
that he may order his agents to remit such income, and not necessarily that the clients 
of the branch are bound to pay their dues to the Head Office in British India. It 
would appear that they are only bound to make their payments within the confines of 
their own country. 


8 . The question is one of considerable importance since it affects the large 
Nattukkottai Chetty community several members of which, though residing in this 
Presidency, carry on money-lending and other business through agents in various 
places outside British India, such as Ceylon, the Straits Settlements, the Federated 
Malay States and French Indo-China. I. am to request, therefore, that the question 
may be placed before the Honourable the Judges of the High Court for an authorita¬ 
tive decision. I am to add that the Board would be glad to furnish, any further par¬ 
ticulars that may be required by the High Court. 

A. Krishnaswami Iyer and M. Subbaraya Aiyer for the assessee. 

Advocate-General (S. Srinivasa Ayyaugar ) for the Crown. 

The reference was heard on the question as to who was entitled to begin The 
Court ruled as follows :— 


. A thl 0t ! thlS r ' ference mad ' und er section 51 of the Indian Income- 

2 “ Act. VI! of 19,8, the assessee, on whose application reference was made bv the 
Board of Revenue, is entitled to be heard first. The Board of Revenue under the sec 
tion is bound to refer the question on an application made for the purpose bv the 
£“f ee \ and wh ® n the question is referred to the High Court, the High Court after 
heanng the case is to deliver judgment and the judgment so delivered will be sen to 
he revenue authorities. There m no ruling on the point and we have not been able 
0 ascertain whether there has been any uniform practice on any similar reference hut 
havmg regard to the nature of the reference in this case and how it originated that is 
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on the motion of the assessee who is aggrieved by the order of the revenue authori¬ 
ties, we are of opinion that the assessee’s pleader ought to be heard first. 

JUDGMENT. 

ABDUR RAHIM OFFG. C. J.:—This is a case stated by the Board of Reve¬ 
nue, under section 51 of the Income-tax Act, VII of 1918, in which the question 
involved is whether the assessee, a Nattukkottai Chetti, who is the proprietor of a 
money-lending business, carried on by his agents on his behalf in various places includ¬ 
ing Saigon, Sodac and Khando situated in French Cochin-China, is liable to be taxed 
under the provisions of this Act, in respect of the income of the business, though 
that income is not received in British India. 

The learned Advocate-General on beHalf of the Crown has based his conten¬ 
tion on two grounds ; firstly, that the income in question accrued or arose to the as¬ 
sessee in British India, inasmuch as he was entitled to call upon his agents to pay the 
income to him in British India, and, secondly, that, upon the case stated by the Board, 
the business the income of which is sought to be taxed must be held to have been 
carried on in British India and, therefore, the income of that business is taxable. 

It will be convenient to dispose of the last contention first. The facts in this 
connexion as submitted are as follows :—The entire business operations producing 
the income are conducted at the places above-mentioned outside British India by agents 
appointed for fixed periods, who use their own discretion in lending money to custo¬ 
mers. The only part taken by the proprietor in connexion with the business is to ac¬ 
quaint himself with the state of the business abroad and occasionally to issue general 
instructions. It is impossible for us, on these facts, to hold that the business is one 
carried on in British India. The learned Advocate-General cited several English rul¬ 
ings in support of his arguments, but, as pointed out by Lord Halsbury in San Paulo 
Railway Company v. Carter (1) [see also per Lord Lorebum in De Beers Consoli¬ 
dated Mines , Limited v. Howe (2)] it is a question of fact where the trade is carried 
on; at all events-, it is an inference to be drawn from the facts and circumstances of 
each case. In that case the railway in Brazil, the earnings of which were sought to 
be assessed, was owned by the company whose registered office was in England; the 
business of the company was managed by the directors in England ; the directors pur¬ 
chased in England and sent out to Brazil the materials and plant necessary for the 
purposes of the railway; and the accounts were kept and the balance sheets and 
reports were made out in London, where also the meetings were held, and all dividends 
were declared and paid. On those facts, the learned Lords held that the trade was 
carried on in England and was, therefore, assessable, under the first clause of sche¬ 
dule D of 5 and 6 Viet., Ch. 35, S. 100. The business here is that of money-lending 
and the mode of carrying it on is left entirely to the discretion of the agents in the 
places where the lending operations are conducted. The mere issuing of general in¬ 
structions occasionally by the proprietor in British India and the fact of his being sup¬ 
plied with information from time to time as to the state of the business would not at 
all bring the case within the purview of the ruling referred to. As in no sense, in my 
opinion, could the business in this case be said to be managed and controlled by the 
proprietor in British India, the statement of Lord Lorebum in De Beers Consolidated 
Mines , Limited v. Howe (2), “ that the real business is earned on where the central 
management and control actually abides ” has no application. On the other hand, 
the observations of the Privy Council in Lovell and Christmas , Limited v. 

Stoners of Taxes (3), apply rather closely to the facts of this case. Their Lordships 
observe : “ One rule is easily deducible from the decided cases. The trade or busi¬ 

ness in question in such cases ordinarily consists in making certain classes of contracts 
and in carrying those contracts into operation with a view to profit ; and the ru e 


(1) (1896) A. C. 31. 

(2) (1906) A. C. 455. 


( 3 ) (1908) A. C. 46 at p- 51 - 



COMMR., INCOME-TAX v. RAMANATHAN CHETTV. 


4i 


seems to be that where such contracts, forming as they do the essence of the business 
or trade, are habitually made, there a trade or business is carried on within the mean¬ 
ing of the Income-tax Acts, so as to render the profits liable to income-tax.” It is, 
therefore, unnecessary to express an opinion on the question whether the income of a 
business controlled and managed by a person residing in British India, although the 
actual operations giving rise to the income are carried on, as in this case, outside 
British India, would be assessable to income-tax. 

At one time the Advocate-General seemed even to argue that it is section 9 (1) 
by which the tax payable on account of income derived from business is to be determin¬ 
ed. All that it says is “that the tax shall be payable by the assessee under the head 
‘Income derived from business’ in respect of the profits of any business carried on by 
him,” and the rest of the section deals with the mode in which such profits shall be 
computed. If section 9 (1) be taken to furnish the whole test, then section 3 (1) 
would have to be excluded from consideration in dealing with the income 
derived from business. But the Advocate-General was not really prepared to go 
so far ; at any rate, there can be no doubt that section 9 (1) must be read along with 
section 3 (1) and that it is the latter that lays down the test to be applied in determin¬ 
ing all incomes assessable to the tax including income derived from business. If a 
certain income derived from business cannot be said to accrue or arise or to be re¬ 
ceived in British India, that income would not be assessable by virtue of anything 
contained in section 9. In fact, the main argument in this connexion has been that the 
income of a business, which is managed and controlled by the proprietor in British 
India, accrues or arises in British India within the intendment of law and, because it 
so accrues or arises, it is taxable. 


The first part of the argument does not really present any difficulty, for the 
language of section 3 seems to be unambiguous. The tax is leviable with reference to 
the place where the income accrues or arises or is received and not, with reference to 
the residence of the person who is entitled to the income. This seems to be the entire 
scheme of the Act and sections 31 and 33 would appear to be illustrations of that prin¬ 
ciple. Whatever meaning be attached to the words ‘accrue’ or ‘arise’ such as ‘grows’ or 
becomes due or payable,’ it is impossible to hold that the income in this case could 
be said to have accrued or arisen in British India. If loans are made and the borrow- 

Bnt,Sh Ind !f/ and accounts are adjusted, the moneys lent are 
realized with profit or are capable of being realized, and the profits are periodically 

ascertained and dealt with outside British India, it is impossible to hold that Ae income 
of such business accrued or arose in British India. 

^ 1 A ^u er °? EngIish , decisions were discussed before us but it is unnecessary 

m . any detai1 ’ b ? cause the English statute under consideration in 

i d,fferS r m ."? any matenaI aspects from the Indian Act. In the English 

he * P K Ce °* T ld ^ e a person is a basis of assessment but is not so as 

ETdnL * • e * m , Ac ‘ VI1 bf ,9lS * The case of Colquhoun v. Brooks (,) do^’not 

lay down any principle of construction which can be of use in this case 

as »wa 

,m “sa yy ar rr,rs - 

(*' < l88 *> 21 Q. B. D. 52, and (1889) 14 App. as. <93. - 

6 
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defined as ‘ income and profits accruing and arising or received in British India” and 
the present Act says that it shall apply to “all income if it accrues or arises oris 
received in British India.” Whether there is any difference intended at all between the 
phrase “accrues and arises” and the phrase “accrues or arises,” it could not reason¬ 
ably be said that there has.been any such change as to affect the question we are 
dealing with. Act II of 1886 was in force for more than thirty years before the 
present Income-tax Act was enacted, and the Advocate-General himself has informed 
us that, at least before 1915 or 1916 when he was consulted with respect to qertain 
cases of a nature similar to this, the general practice of the Revenue Department was 
not to assess income of businesses carried on outside British India but the proprietor 
or proprietors of which resided in British India. We are justified in assuming that 
the legislature was aware of this practice, and if with that knowledge they repeated in 
the new enactment the same words on which the practice of the Government was 
founded, it gives rise to the presumption that they did not want to assess such incomes. 
If the legislature intended to tax these incomes—and it would have been a very sub¬ 
stantial source of public revenue—they could have easily said, as ia the English 
statute, that income accruing to a person in British India from any business wherever 
carried on is liable to be assessed. 


I would hold, therefore, that the income of the business under reference is not 
liable to be assessed under the provisions of Act VI'I of 1918. 

OLDFIELD J.—The question referred is of considerable importance. But the 
considerations which are really material can be stated shortly. 

Respondent has in the French territory of Saigop a money-lending business 
conducted by an agent, and (according to the statement in his petition, which is adopt¬ 
ed in the case submitted to us) keeps himself acquainted with its progress and occa¬ 
sionally issues general instructions. He however resides in this Presidency and 
receives no income from Saigon. On these facts is he liable for tax on the profits of 
this business or, as he contends, will he be so liable, only if and when the profits are 
remitted to him here ? 


I agree with the learned Chief Justice that the answer to the first of these 
questions must be in the negative ; and to justify that conclusion I refer to the 
scheme of the Income-tax Act of 1918, under which the case has to be decided. 
Section 3 (1) of that Act runs : “Save as hereinafter provided, this Act shall apply to 
all income from whatever source it is derived, if it accrues or arises or is received in 
British India, or is, under the provisions of the Act, deemed to accrue or arise or to 
be received in British India.” After sections 3 (2) and 4 which specify certain 
general exclusions not at present material, there is the charging section, section 5, in 
which six classes of income are enumerated with the statement that, save as thereinafter 
provided, they shall be chargeable in the manner thereinafter appearing ; and the 
ensuing sections 6 to 11 specify the manner in which each class is to be assessed, each 
beginning “The tax shall be payable by an assessee under the head” and then one 
of the six classes in section 5 is specified and the manner of assessment appropriate 
to it is described. Of the remaining provisions only sections 7, 10 (3), 31 and 33 have 
been relied on and to them I return. The point is # at present that section 3 (1) affords 
a comprehensive definition of income for the purpose of the Act and that this 
definition is to be regarded as controlling, not as enlarged by, the language subse¬ 
quently used in classifying the different descriptions of such income and prescribing 
the method of assessment for each. 


This is important, because the main argument for the Crown is that the descrip¬ 
tion of one such class in section 9 “Income derived from business” and the direction to 
assess such income on “the profits of any business carried on by the assessee are 
cither supplementary to or can be substituted for the definition of income in section 3 
f,) md that the carrying on of the business in British India, which, for the purpose of 
argument, may be regard d as established, is sufficient to render respondent charge- 
,t,le. For the reasons given I am unable to accept that construction, and I therefore turn 
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to the distinct line of argument also attempted, that the income accrued to respondent 
here with direct and exclusive reference to the wording of section 33 GO. because in 
the alternative he has carried on here the business in which the income originated, or 
he was here when his right to the income in his agent’s hands elsewhere became en¬ 
forceable. That argument is not in my opinion tenable in either of these forms with 
reference to any legitimate interpretation of the word “accrue” or to the provisions of 
the Act, which have also been relied on. 

The primary meaning given for the word in the Oxford Dictionary is “to arise 
or spring as a natural growth or result” ; in Webster’s Dictionary, “to come by way of 
increase” ; and in Wharton’s Law Lexicon, "to grow to or arise.” These, the only 
authorities referred to, show that the origin of the thing, which accrues in the exer¬ 
tions of some person or otherwise, is not an essential element in the definition of the 
word “accrue” and cannot affect its application. This is fatal to the attempt made 
in the first form of the argument to identify the place of accrual referred to in 
section 3 (1) with the place in which such exertions, in the present case by carrying 
on business, have taken place. I, however,, refer at once to sections 10 (3), 31 and 33 
of the Act, in the light of which it is contended that section 3 (1) should be con¬ 
strued. It might be sufficient to say.that the first, in which a very definite exception 
is specified, and the others, occurring in a chapter headed “Liability in special 
cases,” cannot be invoked as exemplifying any general principle or controlling a 
general definition. But in fact the sole similarity between the cases dealt-with in these 
provisions and the case before us is that ail relate to profits earned where they are 
not enjoyed. The special provision in section 10 (3) for liability to assessment in 
British India of professional fees, which a resident there has received elsewhere, can 
be referred to no general foundation and is merely the recognition of a presumption 
of law that the earnings of a resident in British India will be brought there for enjoy¬ 
ment, whilst sections 31 and 33 (of which the former statedly deals only with income 
chargeable under the Act) are easily intelligible provisions for the liability to the tax, 
of the person through whose hands in one capacity or another the profits in question 
will pass m British India and whom therefore the Crown can reach in order to collect 
it. It may, on the other hand, be observed that the existence of a special and explicit 
provision in section 10 (3) for the taxation of one kind of income not received in 
British India is strong reason for refusing to hold others liable by implication The 
argument of the leaded Advocate-General in its first form is accordingly unsustain- 

eren r% eith u r the si e nificance of the word “accrue” or to any construc¬ 
tion of section 3 (x) with reference to other parts of the Act; and it must be rejected. 

c- ,1 HlS argu ™ ent i n ., its sec ?, nd form derives at first sight some support from the 
^°. n ( d " ry mearun g s f accru f ^ven in the Century Dictionary as used in ^ ^ 
to become a present and enforceable right” and in Bouvier’s Law Lexicon a !“To 
become a present right of demand,” the suggestions being that respondent’s profits in 
Saigon accrued to him in British India, when, being in the latter olaoe Z La • 
to demand them of his .agent in the former ; knd S> show JEome regarded^ 
the Act as accruing, before it is received and when there is only a right to recefve i? 

reference has been made to the use of the word “receivable” in section 7 

however a short answer to this. Firstly, this meaning of “accrue” is exclud^hv^ 
context in section 3 (1). For it is not the right to demand the nmfiK !• 
proposed to tax, but the profits themselves. And secondly, if the word “receivaht” ^ 
section 7 is interpreted in the light of the provision in section iTu) L "} 

of payment of the tax on interest on securities the descrintinn of in f ° th f " iethod 
section 7 deals, its use will be seen to invoke ’ which 

as existing independently of and before its receint hJt f y k d of income 
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difterences between the wording of the Act before us and that of the English statute 
in question in Colquhoun v. Brooks (i) and of the New Zealand statute hi Commis- 
T°? e a r0 {f a * es { orNe ,™ Zealand v- Eastern Extension Australasia and China 

7 C ° mpa " y . and and Christmas, Limited v. Commissioner of 

laxes ( 3 ). My conclusion is that respondent has not been shown to be liable for 
assessment ; and that disposes of the main question raised by the case submitted to us. 


AdvnJlr. not however dispose oi the subsidiary question, which the learned 
Advocate-General has also argued, whether respondent carries on business in British 
India within the meaning of the Act. A decision on that question has been unneces¬ 
sary because even on the assumption that it should be answered in the affirmative a 

conclusion in favour of respondent’s liability cannot be reached. If we had had to 

decide it, we should have had to call for much more definite information as to the 
tacts than we have been given ; and I am constrained to express my doubts whether 
a question, which is so largely one of fact with reference to the method of carrying 
On the business of a particular assessee, is in any substantial degree one with refer¬ 
ence to the interpretation of the Act, which we can deal with to advantage under 
section si. 


SESHAGIRI AYYAR J.—The undisputed facts are these. The principal (he 
is a minor; resides in Kanadukathan in the Ramnad district. He carries on the business 
of money-lending in and out of British India. Some of the places are within the 
British Empire, though outside British India, others are in fore'ign territory subject to 
the rule of France, Holland, etc. The trade in question is in Saigon which is outside 
the Empire. The point of agreement in all these businesses is that they are owned 
by a principal residing in British India and are worked by agents residing outside. On 
these facts the question for our opinion is whether the income from the trade in 
Saigon is assessable to income-tax in British India. It is assumed and not disputed 
that that income has not been .transmitted to the principal in India. 

The question has been very elaborately argued. I shall in the main content 
myself with an examination of the statute law, because caselaw is not likely to help 
us much. Before doing that, I wish to draw attention to some well recognized princi¬ 
ples bearing on the theory of legislation regarding income-tax. It is pointed out in 
Bar’s International Law^that “ it is the principle of domicile that regulates the levy of 
income-tax.” Again.—“ This is certainly the rule in most of the systems and that it 
should be so is perhaps to some extent accounted for by the fact that attempts to 
levy and to collect income-tax in a foreign country would very frequently encounter 
insurmountable difficulties.” The same principle has been a little more clearly stated 
in Wharton’s Conflict of Laws, Volume I, section 8o (a). That learned author says :— 
"The power of taxation of any state is, of necessity, limited to persons, property or 
business within its territorial jurisdiction.” He further on states—“that the principle 
is so fundamental that it has been declared that an act of state legislature in violation 
thereof would be as much a nullity as if in conflict with the most explicit constitutional 
inhibition.” The situs of personal property for the purposes of taxation is therefore 
of the utmost importance in determining the limitations of the taxing power and the 
principles which should control the exercise of that power. He also refers to another 
maxim Mobilia sequntur personam and concludes that legislatures should adopt 
either the one or the other and that the comity of nations can be preserved only if 
there is a clear understanding on this question. The English Income-tax Acts appear 
to have been based on the first of these principles. Lord Herschell in Colquhoun v. 
Brooks (i) says "the Income-tax Acts, however, themselves impose a territorial limit; 
either that from which the taxable income is derived must be situate in the United 
Kingdom or the person whose income is to be taxed must be resident there.” 


(i) (1889) 14 App.Cas. 493. 
(3) 09 ° 8 ) A - V. 46. 


(2) (1906) A. C. 526 
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The same principle is traceable in the provisions of the Indian Income-tax Act. 
There is no reason for imputing to-the Indian Legislature an intention to depart from 
the principle which has been so well recognized in England. One other observation, 
preliminary to the examination of the sections may be made, and that relates to the 
rule of construction of all income-tax enactments. In Partington v. Attorney- 
General (i), Lord Cairns stated the rule thuS—“As I understand the principle of all 
fiscal legislation, it is this. If the person sought to be taxed comes within the letter 
of the law he must be taxed, however great the hardship may appear to the judicial 
mind to be. On the other hand, if the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of the law the subject is free, however apparently 
within the spirit of the law the case might otherwise appear to be. In other words, if 
there be admissible, in any statute, what is called an equitable construction certainly 
such a construction is not admissible in a taxing statute where you should simply 
adhere to the words of the statute.” In Colt ness Iron Company v. Black (2) Lord 
Blackburn stated the same rule somewhat differently. The noble Lord said : “No tax 
can be imposed on the subject without words in an Act of Parliament clearly showirig 
an intention to lay a burden on him. But when that intention is sufficiently shown it 
is not open to speculate on what would be the fairest and most equitable mode of 
levying that tax.” 

Bearing the above two considerations in mind—the one which is a guide to the 
principle of legislation and the other which is a guide to the construction of the langu¬ 
age of the statute—I shall proceed to examine the sections of Act VII of 1918 and 
see whether the contention of the Board of Revenue is sustainable. 


It was not seriously disputed by the learned Advocate-General that section 3, 
clause ( 0 . is the governing section in regard, o income-tax. The scheme of the Act 
seems to be this. There is first a general provision as to the locale of the income 
which is to be taxed. That is contained in section 3, clause (1). There are two parts 
of that clause. The first part deals with income actually accruing or arising or 
received in British India. The second introduces a fiction by which certain incomes 
are deemed to have accrued, arisen or received in British India. The same section 
in clause (2) gives various classes of incomes exempted from the payment of tax. 
Section 4 exempts agricultural income. In section 5 an enumeration of the classes of 
income referred to in section 3, clause (x) is made and six categories are mentioned. 
From section 6 up to section 11 the mode of assessing income from the various heads 
tabled in section 5 is elaborated. The case we are dealing with comes under section 
9 to which I shall advert later on. Sections 12 to 14 deal with the exemptions of a 
peculiar character. These sections exhaust Chapter I. Chapter II deals with the 
deductions of assessment with which we are not concerned. Chapter III deals with 
the procedure for what is known as summary assessment, with respect to a particular 
class of income.. Then comes Chapter IV which was much commented upon during 
the argument. The scheme of this part of the Act is to amplify the principle stated 
in section 3, clause (1). It is intended to affect two classes of persons—persons who 
are not sui juris but who are resident in British India and carry on business through 
an agent or guardian oi- the Court of Wards, and persons sui juris who are not resi 
dent in British India but who conduct their business in British India through an agent 
Hus is really another illustration of the second clause of section 3 (1). It states a 

ml .® ° K f . 1 l aw * f h L e °^ject aimed at being that the owner of the income should 
not escape liability either because he is not sui juris or because he is not a resident 
in British India, provided he receives the benefit of transactions in British India 

though somebody who represents him. The other, chapters of the Act are not 
material and I shall not deal with them. 

to US ^ °ne section however on which a preliminary argument was addressed 

to us and it is as well that I should say a word about it. 


(1) (1859) 4 E. G. I. App. II. L. 100. 


(2) (1881) 6 App. Cas. 315. 
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The reference was made under section s i to the High Court. It was not disputed 
that the reference was rendered necessary by the request of the assessee that in case 
the Board of Revenue did not agree with his view of the case, the matter should be 
placed before the High Court for their opinion. The learned Advocate-General con¬ 
tended that the Board of Revenue should have the right to begin the argument on the 
reference. Mr. Krishnaswami Ayyar contended that his client the assessee was really 
in the position of the plaintiff and that he was entitled to begin. In my opinion the 
contention of the learned vakil for the assessee is right. It is his case that was refer¬ 
red and it was at his instance that the reference was made. It is he that challenged 
the action of the Board, and although the letter has come from the Board of Revenue, 
it is as if he had preferred an appeal to the High Court against the conclusion of the 
Board of Revenue. In my opinion therefore, the Advocate-General as representing 
the Board was not entitled to be heard first. But this is only by the -way. I now 
come back to the discussion of the merits of the respective contentions. 


If my analysis of the Act is right, it follows that our answer must depend upon 
the meaning we attach to the words, “ to all income from whatever source it 
is derived if it accrues or arises or is received in British India.” Reading both 
parts of section 3 (1) together, the income should either actually or n'otionally accrue, 
arise or be received in British India. Various definitions of the words "accrues 
or arises” were placed before us. In Murray’s Oxford Dictionary the words 
“ accrues and arises” are regarded as synonymous. In the Century Dictionary the 
word ‘ accrue’ is defined to mean “ to become a present or enforceable right to 
demand.” Stroud defines ‘ arising in the United Kingdom’ as * coming into the per¬ 
son’s hands in the United Kingdom.’ To my mind, all these definitions contemplate 
actual receipt of income and not an income which may at some future time pass into the 
hands of the person resident in British India. In a given year a particular sum of 
money may be remitted from foreign parts ; that income would be taxable. But if 
that is retained in the hands of the agent for adjustment in the foreign country or for 
further employment there, can it be said that the income has accrued to the principal 
in British India? The learned Advocate-General argued that the second part of section 3 
(1) made it clear that the income in the hands of the agent is income in the hands of 
the principal ; and he referred to sections 31 and 33 for this proposition. It seems to 
me that these two sections are inconsistent with the contention advanc¬ 
ed. I have already referred to the nature of these two sections. Now I shall exa¬ 


mine once again section 33 on which so much stress was laid by the Advocate-General. 
There are two parts of it. One relates to ‘profits or gains accruing or arising to such 
a person whether directly or indirectly through or from any business connexion in 
British India’ ; and the other to what ‘ shall be deemed to be income accruing or 
arising within British India.’ The object of this section, as I understand it, is to 
observe the comity of nations which directs that all nations in enacting fiscal laws 
should as far as possible put a territorial limit to the operation of the fiscal enactment. 
In other words they should only tax property in iitu. It is with that object, this 
section enacts that the income which is transmittable to a person outside British 
India shall be deemed to be income arising in British India if the non-resident foreign¬ 
er has business in British India and transacts that business in British India through 
an agent. The object is secured by taxing the income made in British India before 
it leaves British India. Whether this theory may not result in the imposition of a 
double tax where the principal resides within the Empire, but outside British India 
it is unnecessary for us to consider; also whether it would not conflict with the laws of 
other nations where the principal resides in a foreign territority. What is material is 
that this section introduces a fiction of law as regards a non-resident principal, in 
order that income due to him may be regarded as accruing or arising in British India. 
A significant omission by the legislature is almost fatal to the contention of the learn¬ 
ed Advocate-General. Whereas the income received by an agent in British India 
on behalf of a foreign principal has been notionally described as income accruing or 
arising in British India, the converse, namely, of income belonging to a resident pnn- 
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• na t which has been received out of British India by an agent is not similarly brought 
C Jder a !eg,l fiction The obvious principle which guided the legislature was that 
the tax should be imposed only on what is actually received or made in British India. 
I must therefore hold that the learned Advocate-General s contention that the second 
clause of section 3 (1) affects the receipt of income by the agent in Saigon is not 

sustainable. 


Then it was attempted to argue that section 9 is comprehensive enough and it 
should not be fettered by reference to section 3. I do not think this contention is 
admissible at all. I shall say only a few words on the meaning to be attached to the 
words 4 in any business carried on’ in section 9. But even supposing that we come to 
the conclusion that the principal residing in Kanadukathan was carrying on business in 
Saigon, it will still have to be established that the income accrued or a^ose in British 

India, if it is to be taxed. 


Now I shall deal with the contention put forward that the business was carried 
on in British India. The facts mentioned in the order of reference do not justify us 
in holding that the business in Saigon was controlled by the principal residing in 
Kanadukathan. As has been said in some cases, these are not facts which would 
enable us to hold that the brain was in Kanadukathan which directed the operations 
in Saigon. Mr. Krishnaswami Ayyar drew our attention to the difference between 
business being carried on and profits being received, as observed in San Paul > Railway 
Company v. Carter (1). The language employed by some of the noble Lords in that 
case was very strongly relied on by the learned Advocate-General. The observations 
of Lord Davey who subsequently explained the position in Commissioners of Taxa¬ 
tion v. Kirk (2) do not support the view that by giving general instructions the busi¬ 
ness is carried on in the country from which these instructions issue. Moreover, the 
facts in De Beers Consolidated Mines , Limited v. Howe (3) and in Cesena Sulphur 
Company v. Nicholson (4) and in Mitchell v. Egyptian Hotels , Limited (5) were 
different from the facts on which we have been asked to give our opinion. I do not 
therefore think any good will be served by discussing these cases. In my opinion the 
facts to which our attention has been drawn are not specific enough to enable us to 
say that the business was really carried on in British India. There is only one other 
remark that need be made. It was elicited in the course of the argument that until 
the year 1914 or *9*5 no income-tax was levied in respect of foreign trades of prin¬ 
cipals residing in British India. The old Act of 1886 was repealed in 1918. So, for 
about 30 years at least, the executive Government in India did not levy income-tax 
upon business of this kind. Mr. Krishnaswami Ayyar relied on this practice and quoted 
Commissioner for Special Purposes of Income-tax v. Pemsel (6) and Yewensv. 
Noakes (7) as enunciating that the practice under a repealed enactment can be 
looked into for construing the later enactment. Whatever may be the weight we may 
attach to it, it seems to me that Courts will not be acting wrongly in referring to the 
practice in construing the Act. However, I do not invoke the aid of this practice as 
in my opinion there is nothing in tne Act which on the face of it imposes a duty upon 
income of this kind. As I started by saying, unless the words are clear, a fiscal enact¬ 
ment should not be construed as imposing a tax by implication. For these reasons I 
am of opinion that the assessee is not taxable. 


THE COURT.—We fix the assessee’s Vakil’s fee at Rs. 
will be paid by Government within three months from this date. 


250 ; and his costs 


(1) 

(1896) A. C. 31. 

(2) 

(1900) A. C. 588. 

(3) 

(1906) A. C. 4ss. 

( 4 ) 

(1876) 1 lx . D., 428, 

(5) 

(1915) A, C. 1022. 

(6) 

(1891) A. C. 531 


(7) (1880) 6 Q. B. D. 530. 
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[ 15 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Mr. Justice Ay!tug and Mr. Justice Coutts Trotter. 

1 . 2 ist and 27th January 1920.] 


King-Emperor 

v. 


Appellant * ( Complainant) 


A. M. Hussain Ally & Co. and others 


• • 


Respondents (Accused) 


- ~,, r - 

hU account boobs in cbed.ence^toVnotce^aed EothaE iffectl'waS^ba^bJ^S^ **£?"“ 
of the Act by reason of a prior order for penal assessment under Sec. 24 on the eroSnd lhat he hfd 
made a false return, even though ,n making the order under Sec. 24 the Collector treated the nom 
production of accounl books by the assessee as evidence of the falsity of his return The proviso 
Sec. 24's intended to bar a prosecution underSec. 40 of the Agt, not one under sTc. 39 

Criminal appeal No. 650 of 1919 against the order of the Fourth Presidency 
Magistrate, George Town. J 

Crown Prosecutor , for the Crown. 

S. Rangaswami Ayyattfar, for the respondents. 


JUDGMENT. 

AYLING J. The accused in this case were prosecuted for an offence under 
section 39 (d) of the Indian Income-tax Act, for failure to produce their accounts in 
obedience to a notice issued by the Collector of Madras. 

They have been acquitted by the Fourth Presidency Magistrate on the sole 
ground that the prosecution is barred by the second proviso to section 24 of the same 
Act, which runs thus : “ Provided further that no prosecution for an offence against 

this Act shall be instituted in respect of the same facts on which a penal assessment 
is made under this section. ” The only question for our decision is whether the 
Magistrate has rightly interpreted the section as barring the prosecution in this case. 

In my opinion he was clearly wrong. Exhibit VIII of 21st March 1919 is the 
order imposing penal assessment on the accused. It does not state the facts on 
which it was based, but these must be deduced from the Collector’s previous letter, 
Exhibit V, of 12th March 1919, which runs as follows : “ In your D return, dated 

12th August 1918, you showed your income for 1917-18 as Rs. 18,836-12-0, but you 
did not produce your accounts before the Special Income-tax Officer when he called 
upon you to do so. On the best information that I could secure, I have estimated 
your income *at Rs. 60,000 and have assessed you on that figure. I have thus reason 
to suppose that you have deliberately returned your income at less than its real 
amount. I hereby require you, under section 24 of Act VII of 1918, to appear before 
me at 12 noon on 19th March 1919. with a written statement showing cause why you 
should not be required to pay penal assessment at a rate not exceeding double the 
rate that would otherwise have been payable on the difference between the income of 
Rs. 18,836-12-0, shown in your return, and Rs. 60,000 on which I have assessed you 
to income-tax for 1918-19. ” 

Now it is perfectly true that the accused’s failure to produce -their accounts is 
set out in the letter, and was, as the Magistrate says, a fact before the Collector at 
the time he wrote this letter, and when he levied the penal assessment. But it is 
equally clear that this was not the fact on which the assessment was made. The letter 
begins by reciting that accused had returned their income at Rs. 18,000 and odd. 
It .then adds (1) that they have failed to produce their accounts in support of their 

• (1919) I. I- R- 43 Mad. 498 ; 33 M.L.J. 333 ; (1920) M. W. N . 250 ; 11 L. W. 425 ; 21 Cr. 
L. J. 295 ; SS Ind. Cas. 1003. 
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return, and (a) that the Collector’s independent inquiries disclose the fact that their 
real income was Rs. 60,000. The Collector then proceeds :—“ I have thus reason to 
suppose that you have deliberately returned your income at less than its real amount.” 
And, on this, calls on them to show cause why they should not be required to pay 
penal assessment. The failure to produce accounts may have been one reason why 
the Collector preferred the result of his own inquiries to the assessee’s return ; but it 
is the falsity of the return, not the failure to produce the accounts, which is the fact 
on which the penal assessment is made. 

Indeed section 24 makes it clear that it is only a return of income below its real 
amount, which could be the basis of an order for penal assessment. The Collector 
has to be satisfied that the assessee has returned his income below its real amount, 
either by concealing particulars of it, or deliberately furnishing inaccurate particulars. 

The proviso, though couched in general terms appears to be intended to bar a 
prosecution under section 40 of the Act, not one under section 39, which deals with 
omissions of a totally distinct nature to the act with which section 24 is concerned. 

I would set aside the Magistrate’s order and direct him to restore the case tp 
file and dispose of it according to law. 


COUTTS TROT! ER J :—I agree ; but as the case is of some importance, I 
wjII state my reasons in my own words. The respondents were prosecuted before the 
fourth Presidency Magistrate, under the Indian Income-tax Act (VII of 1918) He 
acquitted the accused, on the view that the second proviso to section 24 of the Act 
barred the prosecution. Government appeals against the acquittal. 

The facts can b: stated very briefly. The respondents are a firm carrying on 
business in Madras, and they were called upon in the ordinary way by the Collector 
to furatsh a return of their income for purposes of assessment of income-tax On 

Th^CnlSJf I9 ' 8 ’ th f V fU T S , hed , a 1 ' eturn showi "g an income of Rs. 18,836-12-0 
TheCoilector was not satisfied of the truth of the return, and on 4 th February 19,0 

not.« was given to the respondents to produce their account books, under section J of 

thev A ,ho„J ,T and a * ubs * quent one calling upon the firm to show cause why 
S* y l ‘*° uId not be prosecuted under section 39 (d) of the Act were disregarded and 

£ WCre - T< produ “ d - Tbe «se of the respondents, on the merits is that 
cm.hTn , r t qU ‘ red f ° r P rodu ction were in the hands of partners out of Madras who 

them^ hereafter. commumcated - time ; that defence will of course beTpe^o 

why the^Thould^rmt^pay 0 a'penal ^s^ss^en^on* ^ h™ dit™ ° n I9th Mar * h 

returned and that fouV ^StcSSSZ b" the Z'Z? oTTrM M "fT 

passed against the firm an order levying a penal assessment Mar ? h be 

rupee, on the difference between tne actual return rt Rs ,« L* an , nis *" the 

held to be the true figure of Rs 60 ooo u • Rs. 18,836-12-0 and what he 

the Act, and no question arises’as ’to it before us “ empowered to do b * action 24 of 

secution^oMh^nesp^ndent ° for failure uf produce 

by section 41 of the Act. This is the casethat has ** m him 

on a point of law : and that is the sole matter that is before™ 7 Ma * istrate 

able cause oT excuse**** * ^produce♦^on'oHjefo I ^ rSOn fai,s without reason- 
under section 18 .(which was admittedly duly in a notice 

ments as are referred to in the notice *** he fiaU L • u*?, acc . ounts and docu- 

it is said that these proceedings a^ barred by the ^ ***' ” But 

ready been punished under section 24 of the'Act h vtV^* th f respondents have al- 
2 “ ^ 24 Cnables the Co »^tor ti make 
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where he finds that the assessee has “ concealed the particulars of his income, or 
has deliberately furnished inaccurate particulars of such income, and has thereby 
returned it below its real amount. ” Then follows this proviso : “ Provided that no 
prosecution for an offence against this Act shall-be instituted in respect of the same 
facts on which a penal assessment is made under this section. ” 

The case for the respondents is that it is sought to punish them doubly, by a 
penal assessment and a prosecution, on the same facts, and the learned Presidency 
Magistrate gave effect to that contention. He was clearly led to do so on his 
view that the Collector’s letter of 12th March 1919 (Exhibit V), treated the with¬ 
holding of the books as a reason for the penal assessment, which he then threatened. 

I think this view wholly fallacious. The Collector directed a penal assessment on 
the only ground open to him under the Act : viz., that the respondents had made a 
false return. He had three considerations which led him to that conclusion, and has 
clearly indicated them in his letter, Exhibit V. They had returned a figure of *Rs. 
18,836-12-0, he had information that their true income was Rs. 60,000, and they had 
not produced their books which would haye established their case if it was a true one. 
The last fact was merely used as evidence of the falsity of their return. They were 
not and could not have been penally assessed for non-production of their books. 
This prosecution is not for a false return of income : they could have been prosecuted 
for that offence under section 40 of the Act, and then a previous penal assessment 
would doubtless have been a bar. But they are now prosecuted on a definite allega¬ 
tion of withholding books, which is at most a step to aid a false return to get 
through ; it is not even a necessary step, because a man may make a false return, who 
has no books either to produce or to withhold. Conversely, a man might withhold 
his books and render himself liable to punishment under section 39, without taking the 
further step of sending in a false return. I conceive the policy of the statute to be 
to provide by section 39 a punishment for any of the steps likely to be adopted by a 
fraudulent assessee to impede the Collector in a just estimate of his true income; and 
to provide an alternative remedy of punishment under section 40, or penal assessment 
under section 24, for an actual false return. If he commits one of the former offences, 
he may be punished for it, though he does not commit the latter ; if he commits the 
latter he may be punished for it in one of two ways, and one only. But if he commits 
both,’he may be separately punished for each. Perhaps the clearest way to put it is 
by an illustration-. Suppose a man to have committed an offence under section 39, by 
withholding his books, and to have been prosecuted and convicted for it before he 
made a return of his income, as he clearly might be ; suppose that subsequently he 
returns his income at a figure found to be false-coulctfany one say that h.s conviction 
under section 39 was a bar either to his being penally assessed under section 24, or 

convicted under section 40 ? 


[ 16 ] IN THE CHIEF COURT OF 

Before Sir Daniel Twotney Kt. y Chief Judge 

[26th May 1920.] 


LOWER BURMA. 

and Mr. Justice Robinso 1. 


/„ re Kaladan Suratee Bazaar Co., Ltd. and Suratee Burra Bazaar 

Co Ltd * • Assessee.* 

Frcess Profits Duty Act {X of 1919) See. Income-tax Act (fV/ of 1918) See. 2 (3) 
—Registered Company owning tenements and stalls - Rents distributed as dividends If carrying 

“Indian Companies Ac. owning hoose property consisting of 

assessable thmeunrler.^ ^ ^ ^ J)aly Ac , be given the same meaning as isg.ven 

in the Income-tax Act. ___—--' 


• (1920) 56 Ind. Cas. 914- 

t S. 2 "Business” includes any trade, commerce or 
in the nature of trade, commerce or manufacture. 


manufacture, or any adventure or concern 
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Civil References Nos. 3 and 4 of 1920 made by the Financial Commissioner, 
Lower Burma, under Sec. 51 of the Income-tax Act, read with Sec. of the Excess 
Profits Duty Act. 

Giles and Das, for the assessees. 

Rutledge, for the Crown. 

JUDGMENT :—The Financial Commissioner under section si of the Income- 
tax Act, read with section 15 of the Excess Profits Duty Act, refers for our decision the 
question whether the Kaladan Sooratee Bazaar Co., Ltd., at Moulraein is liable to assess¬ 
ment to excess profits duty, and the same question is raised with regard to the Sooratee 
Bazaar Co., Ltd., at Rangoon. The Companies contended that they were not liable 
as their income was derived solely from rents of houses and bazaar stalls belonging 
to them, but the Financial Commissioner held that as these Companies exist for the 
purpose of owning houses and buildings to be divided into tenements and stalls and 
to be let out, they "carry on business” for the purpose of letting tenements and stalls. 
In his order the Financial Commissioner pointed out that the definition of business in 
section 2 of the Act is not exhaustive. It merely says that business includes any trade, 
commerce or manufacture or any adventure or concern in the nature of trade, com¬ 
merce or manufacture. Section 3 goes on to say that the Act applies to every business 
carried on in British India not specified in the Schedule of “excepted businesses,” 
and the Schedule excepts inter alia ‘offices and employments’ and any profession not 
being the profession of a commission broker. It seems, therefore, prima facie to 
imply that an office of employment could be treated as a business under the Act if it 
were not excepted by the Schedule. The Financial Commissioner then argues that if 
a person practising a profession requires specific exemption in order to escape the 
excess profits duty as a business, much more would companies like these Bazaar Com¬ 
panies require such exemption. It was argued on behalf of the Companies that income 
derived from house property is clearly distinguished in the Income-tax Act from in¬ 
come derived from business’, but the Financial Commissioner pointed out that income 
derived from professions is also distinguished in the Income-tax Act from income 
derived from business. Nevertheless he would apparently hold that professions come 
under the head of businesses in the Excess Profits Duty Act and would be assessable 
to excess profits duty but for the exemption in the Schedule. These Bazaar Companies 
are admittedly not businesses for the purposes of the Income-tax Act any more than 
professions are businesses for the purposes of that Act. They are assessed to in- 

Finflnr»%»i r? h ° U * e • property and not as businesses. Nevertheless according to the 
Profit 1 „ C r v ° m A rr ner S V , ,CW they are businesses for the Purposes of the Excess 
fusions are bCCaUSe they are not exem P ted in the Schedule of that Act, as pro- 

contents^of Sile™ "t ha “ „' he C ° mpanies concerned urges strongly that the 

Profits Du v Ae T^ eS 3re Same ^ * he Incometax Act and the Excess 

k clearIV not rnn,^ rS 0 "u 0r , a COmpany drawin e income from house property 

therefore "hese Comoin es A P‘ - carrying on a business and that" 

K Jfc! o ? arue ? do not carry on a business” for the purposes of the 

weight toThe factYhat'offi and , that the Fi " anciai Commissioner has given undue 

verbatim in the Excess Profits Dutv Act Armnt* 1 ^” com . e tax Act is reproduced 
used in section 3 it is difficult to hnlH th ♦ ordingly, m spite of the wide language 

business’ beyond^toe meaning ass^gned^^it in°the I, I ,> * ateS ^ eatensio “ *£ 

,ng EXCCSS ,,r0fitS nu,y Act legislature had .Xe7h“e fncomltaxTi 
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with its clear distinction between income derived from house properly and income 
derived from business, and yet we find that they impose the excess profits duty only 
on excess profits ansing out of certain businesses” (vide the preamble of the Act) 

$ r CCS ° f aSwe mi S ht ’ I think, expect if it was really in¬ 

tended to throw the net wider and bring under assessment to excess profits duty 

sources of income other than those classed as businesses in the Income-tax Act. 


It is instructive to compare the English legislation on the subject with the 
Indian enactments. In the Income-tax Act of 1842 (5 & 6 Vic., Ch. 35) income is 
classified according as it is derived from property in land (Schedule A), occupation 
of land (Schedule B), dividends (Schedule C), professional and trade profits 
(Schedule D). The first case in Schedule D deals with duties on trade profits. It 
is headed Duties to be charged,in respect of any trade, manufacture, adventure or 
concern in the nature of trade not contained in any other Schedule of this Act.” The 
first case in Schedule D is evidently the source ffbm which the definition of business 
in the two Indian enactments comes. Turning now to the English provisions for 
excess profits duty which are contained in Part III of the Finance Act (No. 2) of 

1915, section 39, we find that excess profits duty”applies to all trades and businesses 
of any description excepting :— 

{a) husbandry in the United Kingdom, 

( b ) offices or employments ; and 


(c) any profession the profits of which are dependent mainly on the personal 
qualifications of the person by whom the profession is carried on and in which no 
capital expenditure is required, or only capital expenditure of a comparatively small 
amount ; but including the business of any person taking commissions in respect of 
any transactions or services rendered, and of any description (not being a commercial 
traveller, or any agent whose remuneration consists wholly of a fixed and definite 
sum not depending on the amount of business done or any other contingency). 


This is clearly the foundation of the excepted businesses schedule (Schedule I) 
of our Indian Excess Profits Duty Act, X of 1919. In a very recent case, Commis¬ 
sioner* of Inland Revenue v. Songster ( 1), Mr. Justice Rowlatt remarked : '‘It 
looks as if in the use of the vague word ‘business’ the legislature was not glancing at 
anything more than what is taxable under case I of Schedule D of the Income-tax 
Act, 1842. However, I do not decide that.” The same remark may be applied to 
'business’ in the Indian Act. We may conjecture that when they were imposing this 
duty the Indian legislature was not merely glancing at what was taxable under 
the head cf business in the Income-tax Act of the previous year but had their eyes 
firmly fixed on it. Otherwise it is hard to conceive why they should have repeated 
the same definition of business as in the Income-tax Act. We should not, in my 
opinion, attach any great weight to the schedule of “excepted businesses” as throwing 
any light on this point. That schedule simply reproduces the corresponding provi¬ 
sions in the English Finance Actor 1915, section 39 (see above). Mr. Giles suggests 
that ‘offices or employments’ and ‘professions’ generally are expressly excepted in 
Schedule I of the Indian Act merely ex tnajore cautela. The- true explana¬ 
tion, I think, is that the exceptions were taken bodily from the English 
enactment of 1915 and incorporated in our Excess Profits Duty Act sche¬ 
dule without a clear apprehension of the reason why these exceptions were 
made in the English enactment. Offices, employments and professions ap¬ 
pear to have been expressly excepted in section 39 of the English Act, because 
there was some risk of these sources of income being confused with income derived 
from businesses, seeing that business income and income from offices, employments 
and professions are all assessed under the same schedule (Schedule D) in the 
English Act, 1842. There was no such risk in the case of the Indian classification, 
for income from business is clearly distinguished in the Income-tax Act from 


(j) :o) 1 K.'li 5S7. 
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“ professional earning”, and moreover the term “business” itself is separately-defined in 
the Income-tax Act, the definition corresponding to the first case, ‘trading profits*, in 
Schedule D of the English Act. Although the definition of ‘ business’ in the two 
Indian Acts is not exhaustive, its looseness will not justify the introduction of things 
which according to the scheme of the Income-tax Act are wholly dissimilar. An exa¬ 
mination of the two Indian Acts does not in my opinion support the Financial 
Comissioner’s order in these cases. 

Moreover on general considerations also I think it would be difficult to hold 
that these Bazaar Companies are " carrying on a business.” 

We must not be misled by the undoubted fact that a very large amount of 
business of various kinds is carried on in the Companies’ bazaars by their tenants. 
What we have to decide is whether the Company itself is * carrying on a business.’ 
The business which these Companies carry on, according to the Financial Commis¬ 
sioner, is the business of letting tenements and stalls, but if that is carrying on a 
business within the meaning of the Act, then every person who has invested his capital 
in house property is liable to excess profits duty, and we can take it that they are 
not in practice assessed, it being recognised no doubt that they are not liable to 
assessment as carrying on businesses but are only liable to assessment to ordinary 
income-tax as owners of house property. Does it make any difference then that the 
assessees here are companies and not individuals ? Such a contention was put 
forward in another recent case under the English Excess Profits Duty law. Finance 
(No. 2) Act, 1915. in Commissioners of Inland Revenue v. Korean Syndicate, 
Ltd . (1). 


The Korean Syndicate merely received interest on money which they had in 
deposit at a Bank and received royalties from another company to whom the Korean 
Company had leased a certain concession in Korea. Mr. Justice Rowlatt said : “ In 
my opinion the contention of the Crown, that the Company in this case was carrying 
on a business, fails. If what the Company is doing, namely, receiving interest and 
royalties, was done by an individual, no one would say that that individual 
was carrying on a business, and it does not become a business merely because it 
is done by an artificial body like a company and not by an individual.” A similar 
contention was raised in the earlier case of Smith v. Anderson (2) That was a rase 

r a e ntsVi e ^ ter £ the RO,,S ’ Sir Ge0rge Jessel - 11 w -under the^ eISS 

S Se >^ aS ° nC in Which U WaS sought to have a certa in trust, 
called the Submarine Cables Trust, wpund up as an illegal association as it was not 

^f® red u . nd !; r Con tPames Act. The chief question under consideration in the 
a \u ias .J vhether r th iL e trustees concerned or the shareholders carried on a business 
* he Mas * er *be Kolls held that there was an association of more than 20 per- 
sons formed for the purpose of carrying on a business having for its object P the 
acquisition of gain and that as the association was not registered as a company it 
was dlegai. The appeal Court did not accept this view. They held that themed of 
settlement did not authorise the carrying on of a business but merely provided for 

Rolls^sahf 61 ” 6 ^ 0 ' " truSt * und ‘ In the course of his judgment the Master o f the 
RoHs said : There are many things which in common colloquial English would not 

whe^rried^Tht 5 ’ even . when . carried on ^ a single person, which wpuld be so called 

\ y - a n T bGr ° f perSOnS - Thatis a distinction not to be forgotten 

Cs nC and a uTe a df Wh ° * thc °T r ° f ° fficeS ’ that of * house d 

ca^se he let th/^° mmerCia [ PU u P ° SeS ’ WOuld not be said to carr V on a business £ 


(•) (1920) 1 K. If. 598. 


( = ) (1880) 15 Ch. IX 247. 
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carrying on business for the purpose of letting offices or was an office letting com¬ 
pany, trying it by the use of ordinary colloquial English language ?” It is evident 
from the report of the case that the Lords of Appeal did not accept the view that 
what would not be a business if carried on by one person may be a business if carried 
on by a large number of persons (vide page 271 of the report). The Master of the 
Rolls gave a very wide meaning to the term “business.” He said : “ You cannot 
acquire gain by means of a company except by carrying on some business or other, 
and I have no doubt if any one formed a company or association for the purpose of 
acquiring gain, he must form it for the purpose of carrying on a business by which 
gain is to be obtained.” These views were not accepted by the Court of Appeal, 
lhey pointed out that to come within the Companies Act it would be necessary that 
the association should be formed not merely for the purpose of acquiring gain but for 
the purpose of carrying on a business by which gain is to be acquired. They held 
that the Submarine Cables' Trust did not carry on a business, though they were 
associated for the purpose of acquiring gain by investing certain money once for ah 
and receiving the proceeds thereof. The fact that they were authorised in certain 
circumstances to sell out securities and buy others instead, would not bring them 
within the Companies Act, for that was merely a subsidiary matter subordinate to the 
main purpose of the association. 

^ \\ e are now dealing with an entirely different enactment, but the decision of 

the Court of Appeal in Smith v. Anderson (1) is a useful guide in considering whether 
these bazaar Companies are carrying on a business. The mere fact that they have 
each a place of business and that they have registered under the Companies Act is 
not material. A man who has invested his capital in house property and who keeps 
a rent office and a staff of rent collectors, clerks, etc., for the purpose of letting out 
his houses and collecting the rents is not carrying on a business. He is merely taking 
the ordinary steps necessary for enjoying the income from his property. If "he 
bought and sold house property continually he would then no doubt be carrying on a 
business, he would be trading in house property, but not if he only bought a house or 
sold one from time to time as incidental to hi position as owner of house property. 
And this is apparently the position of the companies now under consideration. They 
may add to their property by purchase or by sale of a particular part of their property 
from time to time, but this is only incidental to their main purpose which is to hold 
property and distribute the rents in the form of dividends to the shareholders. They 
are no doubt an association for acquiring gain, but the method of acquiring gain is 
passive by owning property and not by the active carrying on of a business. I would, 
therefore, decide that these two Companies are not liable to excess profits duty. 

The assessees in both cases are allowed their costs of the reference in this 
Court, Advocate’s fee being fixed at five gold mohurs. 


[ 17 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir Ashutosh Mookerjee Kt. Ag. Chief Juslice, Mr. Justice Fletcher 

and Mr. Justice Chaudhuri. 

[31st May 1920]. 

Killing Valley 'l ea Company, Ltd. .. Assessee * 

v. 

The Secretary of State for India 

Income-tax Act (VII of 1918) Sec. 2 (l)— Tea garden—Income . from cultivation and mdnu- 
facture of tea—If agricultural income —Reference under Sec. 51 —Right to begin. 

The assessee was the owner of a tea garden where tea was grown and the green leaves were 
subsequently got ready for the market by a process of manufacture involving the employment of 


• (1920) 48 Cal. 161 ; 32 C. L. J. 4’i ; 61 Ind. Cas. 107. 
(1) (1880) 15 Cli. D. 247. 
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machinery. On an assessment to income tax in respect of the income therefrom, the assessee claim¬ 
ed exemption on the ground of its being agricultural income falling within the terras of Sec. 2 (i) of 
the Income-tax Act. 

Held* as the operations of the assessee were a combination of agriculture and manufacture, 
the income must be apportioned and an assessment can be levied only in respect <»f so much of the 
income as can be attributed to the manufacturing process. 

Commissioner of Inland Revenue v. Ransom, [1918] 2 K. B. 709 and Commissiotters of 
Inlattd Revenue v. Maxse , [1919] 1 K. B. 647. Followed. 

On a reference under Sec. 51 of the Income-tax Act, the counsel for the assessee has the right 
to begin. 

Marquis of Chandos v. Inland Revenue Commissioners. (1851) 6 Exch. 464, Followed. 

Reference by the Board of Revenue under section 51 (1) of the Income-tax 
Act (VII of 1918). 

CASE. 


The Killing Valley Tea Company is a company incorporated with limited 
liability under the Indian Companies Act of 1913* From particulars published in com¬ 
mercial papers it appears tdhave 553 acres under tea with a lakh of capital on which 
a dividend of 39 or 40 per cent, has been paid within recent years. The block is 
valued at about Rs. 77,000. The Board was informed during the hearing that a 
European Manager, an assistent manager and 900 coolies, more or less, are employed 
in the garden. 


The process of the manufacture is described in para. 2 of the Company’s appli¬ 
cation and in the last para, of the Government’s statement. It is admitted bv the 
Company that in the very early days of tea cultivation a primitive method of manu¬ 
facturing tea by hand labour was customary but it is said that this method was 
replaced by machinery a long time ago and that the types of machinery now installed 
at the garden have been in use for the past 50 years or thereabouts. 


Mr. Langford James who appears for the applicant relies on the following pro 
visions of law viz. section 4 of the Income-tax Act of .1918 which exempts agricultural 
income from liability to the tax and section 2 (1) which (unless there is anythin? re 
pugnant m the subject or context) defines "agricultural income” as meaning utter 
aUcr, any income derived from—(li) the performance by a cultivator or receiver of 
rent in land of any process ordinarily employed by a cultivator or receiver of rent in kind 
to render the produce raised or received by him fit to be taken to market ” 

Cause of section 2 which has some bearing on this matter is clause (,'v) of ( , ) (*) 
which similarly exempts any connected building, provided that it is in the jL i * 

ssc land and is « - a 


Now the parts of Section 2 here referred to are the same as the .. 

prov.s.ons of section 2 of the Income-tax Act (II of 1886) which was reDeX/t^i" 2 
VII of 1918 except that the qualifying words " unless there is anv*h.W P d by Act ' 
the subject or context ” do not appear in section 5 of the fc in 
appear in the definition section 0.' that Act) and the wo™ " facto™” f “ ?° es 
omitted from the proviso to section 2 (1) (6) (iv) of the present Act ^ ^ been 

c„lt„„M 0 argu ? ent . based on the application of the above qualifying words i. “ • 

hi! vi a™ j'T? t0 ltS transfer to the definition section of theAci, agri * 
has been advanced before the Board though it might perhaps he 5 in forc ? 

some bearing on the interpretation of section 2 (1) (b) (ii) nor does as , havin g 

cate-General appear to lay much stress on the omission ofThew£d" f Ca ! ned 

the proviso inasmuch as he claims that the profits of tea VarH^n« factory fro ™ 

income-tax under Act II of 1886 as well as under Act VII of IoTsTh as ,? essab,e to 

contention on the interpretation to be placed on section 2 (t) leS for this 

omission of the word factory merely places that ^ that the 

tentmn ,s conferred to this clause the two main doubt If a t- 

W J be Tea Company can be regarded as a cultivator uTder thi! T Whether — 
(h) the modern method of tea manufacture can be stvW th c,ause > and 

employed by a cultivator to render the produce raised by him fit to betaken tomar^f 
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On the first point Mr. Langford James argues that a restricted meaning can- 
not be assigned to the term cultivator. A cultivator is one who cultivates and as a 
Tea Company grows ft own tea bushes, it is a cultivator. 

The Hon’ble Advocate-General contends that the word is not applicable to an 
industrial company, and that it refers ordinarily to a person who tills the soil in a 
small way. He refers to the definition of cultivating rayat in the Cess Act of 1880 
which restricts the term to a rayat who cultivates land paying Rs. loo or under as 
rent ; also to article 35 of the Indian Stamp Act whereby leases of cultivators are 
exempt from stamp duty and in elucidation of the meaning of cultivator in this con¬ 
nection he cites the Stump Reference reported in (I. L. R.) 5 All. 360. The ruling cited 
does not however seem to be of help since it distinguishes between cultivators who 
cultivate themselves or by members of their households or by their servants or by hired 
labour and fanners, middlemen and lessees even though cultivation may be carried on 
to some extent by such persons in the area covered by their lease. As Tea Companies 
grow their tea bushes on their own land by means of hired labour, there is no sort of 
analogy between them and farmers, middlemen and lessees, who are mainly rent col¬ 
lectors from those who cultivate the soil. Nor does the definition of a “ cultivating 
rayat ” found in the Cess Act of 1880 help since the word “rayat” does not appear in 
the section of the Income-tax Act under consideration and at the same time its legal 
definition (S. 5, B. T. Act of 1885) contains a presumption that a rayati tenancy is of 
restricted area. The Board is not aware of any definition of the word cultivator, 
taken by itself, which would support the Hon'ble Advocate-General’s contention that 
it implies a tenancy of limited extent. The point seems to have been raised by him 
before the Patna High Court in Miscellaneous Judicial Case No. 74 of 1919, In the 
in liter of the Bhikanpur Sugar Concern i tlic district of Mi zaffarfur (1). Though 
the point was dealt with cursorily as being of minor importance in that case, the 
learned Chief Justice held that the Sugar Company was a cultivator within the ordi¬ 
nary meaning of that term. Although Tea Companies ordinarily hold their lands 
under tea grant leases, not under common cultivating leases and are assessed to Road 
Cess not as ordinary cultivators but under the special provision found in section 33 of 
the Cess Act of 1880, the Board is disposed to hold that the word cultivator as used in 
its general sense in the Income-tax Act is applicable to the Killing Valley Tea Com¬ 
pany and now begs to refer the point to the Hon’ble High Court for a delinite ruling. 
The second point for decision is whether the modem method of tea manufacture can be 
styled a process ordinarily employed by a cultivator to render the produce raised by 
him fit to be taken to market. 

On this point Mr. Langford James argues that the tea leaf until manufactured 
is useless and unmarketable and that the process of manufacture now carried out by 
machineiy is in all stages essentially similar to that which was originally carried out 
by hand and is now the only process. 

On the other side the learned Advocate-General contends that section 2 (1) (b) 
(ii) must be interpreted as a whole and that the modern method of tea manufacture 
with its expensive plant and complicated machinery cannot be regarded as the ordinary 
process of a cultivator necessary to make his produce marketable. Manufacture by 
such a method is a business and though this may be the ordinary process for tea 
manufactures it is not an ordinary process of a cultivator. The learned Advocate- 
General also refers to section 43 (2) (a) of the Income-tax Act, 1918, which empowers 
Government to make rules for arriving at the taxable income in the event of income 
being derived in part from agriculture and in part from business. Inasmuch however 
as the produce of a tea garden is without manufacture quite useless and unsaleable, it 
is difficult to divide the profits derived from it under two separate heads of agriculture 
and business. In this respect the production and manufacture of tea is distinguish¬ 
able from the production and manufacture of sugar, which is marketable in many stages 
before it reaches that of refined s ugar. The opinion of the Board on this point is that 

( 1 ) 1 I. T. C. 29 ; (19*9) 377 : 53 Ind. 301 . 



KILLING VALLEY TEA CO., v. SECRETARY OF STATE. 


57 


some strain on the obvious interpretation of section 2 (1) (b) (ii) is involved in holding 
that it extends exemption to what is a highly developed industry. At the same time 
it is difficult to say that the wording does not cover the case of companies which grow 
and manufacture tea. Government as a matter of fact refrained until 1919 from 
assessing the profits of tea-gardens to income-tax and such amendments of the law as 
were introduced by Act VII of 1918 do not seem to affect materially the interpretation 
to be placed on section 2(1) (b) (ii), the wording of which was reproduced from Bengal 
Act I of 1878 and successive Income-tax Acts passed by the Governor-General in 
Council. In the circumstances, the Board refers this point also to the Hon'ble High 
Court with the request that a definite ruling may be passed upon it and on the general 
question whether the profits of the Killing Valley Tea Company, Limited, are liable 
to be assessed to income-tax under Act VII of 1918. 

Sir Binod Mitter and' T. Ameer Alt, for the assessee. 

The Advocate-General (T. C. P. Gibbons) and S. N. Bancrjee , for the Crown. 

JUDGMENT. 


MOOKERJEE A. C. J.—This is a Reference under section 51 of the Indian 
Income-tax Act, 1918, which is in these terms :— 


(1) If in the course of any assessment under this Act, or any proceeding in 
connection therewith, other than a proceeding under Chapter VII, a question has 

• arisen with reference to the interpretation of any of the provisions of this Act or of 
any rule thereunder, the Chief Revenue Authority may, either on its own motion or on 
reference from any Revenue Officer subordinate to it, draw up a statement of the case 
and refer it, with its own opinion thereon, to the High Court, and shall so refer any 
such question on the application of the assessee unless it is satisfied that the appli¬ 
cation is frivolous or that a reference is unnecessary. 

(2) If the High Court is not satisfied that the statements contained in the 
case are sufficient to enable it to determine the questions raised thereby, the Court 
may refer the case back to the Revenue Authority by which it was stated, to make 
such additions thereto, or alterations therein, as the Court may direct in that behalf. 


(3) The High Court upon the hearing of any such case shall decide the ques- 
tions raised thereby, and shall deliver its judgment thereon containing the grounds on 
which such decision is founded, and shall send to the Revenue Authority by which the 
case was stated, a copy of such judgment under the seal of the Court and the signa 
ture of the Registrar; and the Revenue Authority shall dispose of the case accord 
mgly, or if the case arose on reference from any Revenue Officer subordinate to it 

shall forward a copy of such judgment to such officer who shall dispose of the case 
conformably to such judgment. 


(4) Where a reference is made to the High Court on 
assessee, costs shall be in the discretion of the Court. 


the application of an 


The question for determination is, whether the Killing Valley Tea Co are 
liable to be assessed on their annual profits under the Income-tax Act. 

When the reference was taken up for consideration, a question of procedure 
was raised as to who should begin. We ruled that counsel for the Company was en 
titled to begin. This ruling is in accordance with the decision in Marfuis 0/ Chan 
dos v. Inland Revenue Commissioners (1). The practice settled bv that decision 
was followed in Stamp Duty on Gill's Conveyance . In re (2), ^icklethwai/InZ 

afl of Eglintou v. Commissioners of Inland Revenue (4) Cowlev 
(Bari) In re (5), Froby (Lord) v. Commissioners of Inla id Revenue &), and De 

^^ ~ -- - 


(1) (1851) 6 Exch 464. 

(*) (18531 8 Exch. 376 at p. 380. 
(1855) 11 Exch. 452 at p. 453. 

8 


J’SjSl ■?**;*?. P- 880. 

(5) (1866) L. R. 1 I£*ch. 288. 

(6) (1868) L. R. 3 Exch. 263, 
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r Cons olttiated Mines v. hoxce (,). lhe distinction suggested in 
Greenwood, In re (2) and De Umcey, hire (3), between cases where ri ^t 
to assessment 1S admitted and the whole question is as to the quantum TnH "f 
where the question is one of complete exemption and not of quantum, does not ap ' 
pear to-have been recogmsed in subsequent cases. The view that the object who 
questions the assessment should begin and should have the- right to repli is weh 
founded on pnncple and is supported by the decision of the House of Lords in Dmie 

(4). The further question which was raised in Marquis o) 
Chandos v. heard Revenue Commissioners (5), as to the right of the Auomey'- 
General as such to a general reply need not be considered here. 

The provisions of the Indian Income-tax Act material for the determination of 
the question referred are contained in section 3. sub-se.ction (1) and section 4. 
Section 3, sub-section (0 is in the following terms “Save as hereinafter provided, 
this Act shall apply to all income from whatever source it is derived, if it accrues or 
arises or is received in British India, or is, under the provisions of this Act, deemed to 
accrue or,arise or to be received in British India.” Section 2 gives a definition’of the 
expression agricultural income.” The portion of the definition material for the 
determination of the question before us may be stated as follows : “ In this Act un¬ 
less there is anything repugnant in the subject, ‘ agricultural income ’ means any in¬ 
come derived from 


(i) agriculture, or 

(ii) the performance by -a cultivator or receiver of rent in kind of any process 
ordinarily employed by a cultivator or receiver of rent in kind to render the produce 
raisqd or received by him fit to be taken to market.” 

It cannot be disputed that section 3, sub-section (1) makes the profits of the 
Company liable to assessment, unless such profits constitute “ agricultural income ” 
within the meaning of section 4, read with section 2, clause (1), The Income-tax 
authorities have held that the profits do not constitute agricultural income. The Com¬ 
pany maintain the opposite conclusion. We are of opinion that both the contentions 
are erroneous. 

The process employed by the Company for the cultivation of tea bushes and 
manufacture of tea as a commercial commodity is thus described in their statement 
of case : “ After the tea bush has been planted and has arrived at a proper state of 

maturity, the young green leaf is selected and plucked by hand from the bush. It is 
then dried or withered and rolled, dried and stored. The actual dried and rolled leaf, 
the produce of the tea bush, is then sent to the market. In the very early days of tea • 
cultivation the green leaf was dried or withered in the sun and was then rolled by 
• hand. This primitive method was replaced by machinery. The effect of these pro¬ 
cesses being carried out by machinery in no way alters the processes or affects the 
result. It only leads to a quicker manipulation cf the leaf.. The types of machinery 
at present in use are those which have been in use for the past fifty years, or there- • 
abouts. The actual leaf of the tea plant, without the addition thereto of the processes 
above described, is of no value as a market commodity.” 

The counter-statement on behalf of the Grown is'expressed in the following 
terms : “ It is contended on behalf of Government that the manufacturing processes 

carried out in a modern tea factory, with scientific appliances and up-to-date machi¬ 
nery, are different from those ‘ ordinarily employed by a cultivator to render the pro¬ 
duce raised by him fit to be taken to market.’ In former times, the process of manu¬ 
facturing tea \jas very simple and primitive. The leaf was rolled by hand and was 
then ‘fired’ in an iron pan over an open iire. It is understood that this method was 
introduced from China where it was the ordinary method employed by the cultivators 


(1) Ovos) 2 K. B. 612. 

(2) (1869) L. R. 4 Exch» 327 - 

(3) (1869) 1 - K. 4 Exch 327. 


(4) . (1843) i° Cl. & E. 257. 

(5) (>851) 6 Exch. 464. 
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in making tea. The process employed in a modem tea factory goes far beyond this. 
The factory is driven by steam or electrical power throughout ; the tea is first withered; 
it is then passed through ft machine which rills it and is left for a short time to fer¬ 
ment, this process being repeated tv/o or three times ; it is then placed in another 
machine where it is ‘ fired ! by means of hot air from a furnace which is forced 
through by mechanically driven fans ; and, finally, it is sorted into grades by machi¬ 
nery and packed for export or sale in the Calcutta market. It is submitted on behalf 
of Government that this process-is different from the method described above by 
which the Chinese cultivator prepared his tea for market and which was the original 
method of tea-making in India. The present day method is a process of manufacture 
and not merely a process ordinarily employed by a cultivator to render the produce 
raised by him fit to be taken to market.” 


It appears to us to be clear, from the respective cases just set out, that the 
process in its entirety cannot be appropriately described as agriculture. The earlier 
part of the operation, when the tea bush is planted and the young green leaf is select¬ 
ed and plucked, may well be deemed to be agriculture. But the latter part of the pro¬ 
cess is really manufacture of tea, and cannot, without violence to language, be described 
as agriculture. Counsel for the Company appreciated this difficulty, and made an 
endeavour to bring the case under the second clause of the definition. That clause, 
in our opinion, cannot be applied to the case before us. The manufacture of tea as a 
marketable commodity from the green leaves cannot be held to be the performance by 
a cuffivator of a process ordinarily employed by a cultivator to render the produce rais- 
ed by mm fit to be takers to market. The assertion of the Company that the actual 

, the tea Pj ant ,s of no va,ue as a marketable commodity must be taken with, a 
qualification The green leaf is not a marketable commodity for immediate use as an 
article of food ; but it is a marketable commodity to be manufactured by people who 
possess the requisite machinery, into-tea fit for human consumption. We must further 
° b “" e ln vie "' the expression used in the definition, that the manufacturing process 
cannot properly be said to be employed to render the tea leaves lit to be taken into 
the market. I he means employed for the cultivation and manufacture of tea are well- 
known and are succinctly stated m an article on tea by Mr. John McEwan in Volume 

fuUe/deta nn he ^'L ^ l he E " cyc,0 P ;edia Brittanica ; they are described in 
',5 detai1 ‘h e standard works on cultivation and manufacture of tea by Lieut-Col 

E. Money and David Crole. There can be no doubt, in our opinion that the entire 
process is a combination of agriculture and manufacture. 

case of teT IC aPPll ^ ble t0 Cases of this chara cter is now well settled. In the 
1 Kw'uc Commissioners v. Ransom (i), the respondents, who were a 

dSn ^ ? P *? y ’ Ca T ,ing ° n busmess as manufacturing chemists and growers of me 

dicina 1 and other herbs, owned a factory where the manufacture and dSufatta of 

herbs wer e earned on, and they also occupied a farm on which they *rewherb?for 

sjjhtf ,.°i 

b. excluded 1. ,he p«pe« SSUSS Slh. h™ 






19*5) A. C. 1022 at p. 
Cas. $42. 
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(.>) (i9»9) 1 K. B.647. 
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trade or business liable to duty is earned on in connection with a trade or business 
not so liable, is to sever the profits of the two businesses and assess accordingly The 
appellant was the sole proprietor, editor, and publisher of the National Review and 
was assessed on the profits of this publication. The General Commissioners held that 
the appellant was exempt from the duty, as he was the chief contributor to the Review 
and thus carried on the profession of a journalist, the profits of which depended mainly 
on his personal qualifications within the meaning of section 39 (c) of the Finance Act 
1915 :. 0,1 appeal, San key J. set aside the order for exemption as, in his opinion, the 
appe lant was not in the position of an ordinary journalist receiving remuneration for 
articles contributed to the press, but derived his profits from the sale of a commodity 
thereb\ carrying on an ordinary commercial business. The Court of Appeal reversed 
this decision and directed that the profits should be apportjoned, even though the 
apportionment might be a difficult operation. The truth was, as Warrington L. J. 
pointed out. that the profits were derived from two businesses, one of which was a 
profession exempt from duty, while the other was not so exempt and was assessable 
with duty. See also Bhikaupur Sugar Concern, in the matter of (x). The legisla¬ 
ture had obviously this class of cases in view, as is clear from the provisions of 
section 43, sub-section (2) which embodies the following rule :—“Without prejudice 
to the generalit} of the foregoing power (that is, power to make rules for carrying out 
the purposes of the Act and for the ascertainment and determination of any class 
of income), such rules may, when income is derived in part from agriculture and in 
part from business, prescribe the manner, whether with reference to a class or in 
particular cases, b\ which the taxable income shall be arrived at.” 


No rules, such as would be applicable to the case before us, have yet been 
framed. \\ hen they are framed and operate as statutory rules, an assessment may 
be made on such portion of the profits of the Company as do not fall within the des¬ 
cription agricultural income.” 


But although we hold that the profits of the Company are not entirely exempt 
from assessment, it is plain that the assessment which has actually been made 
cannot be sustained, as it stands ; for that assessment is in excess of the sum which 
may be lawfully levied, and the extent of the excess is yet unknown ; see observations 
of Swinfen Eady M. R. in Inland Revenue Commissioners v. Maxse (2). 

Great stress has naturally been laid by Sir Binod Mitter, who appeared on 
behalf of the Company, on the important fact that no attempt was ever made to assess 
the Company to income-tax under the corresponding provisions of the Indian Income- 
tax Act, j886 , which have been, so far as the present question is concerned, repro¬ 
duced with no substantial variation in the Indian Income-tax Act, 1918. This 
is no doubt a circumstance to be taken into consideration, for an interpre¬ 
tation which has long been acted on, will not be disregarded by a Court of law 
[Lancashire and Yorkshire Railway Co., v. Bury Corporation (3), Tancred 
Arrol and Co., v. Steel Co., of Scotland (4)] and the Court should have 
regard to the construction put upon a statute when it first came into force ; Morgan 
v. Crawshay (5), Fermoy Peerage Claim (6), Goldsmith Co., v. Wyatt (7). 
But as Channel! J. observed in the case last mentioned, where the Court is 
called upon to construe an Act of Parliament expressed in unambiguous language, it 
ought to put its own construction upon it, regardless of the construction that 
has been commonly put upon it ; the fact that a mistaken interpretation has been 
generally put upon it cannot alter the law. To the same effect are the observations 


(1) 1 I. T. C. 29 ; ( 1919) l*at. .377 ; 53 I- C. 

301. 

(2) (1919) 1 K. It. 647 at p, 659. 

(3) (1889) 14 App. Cav 417 at p. 422. 

(4) (1890) 15 App. C'as. 123 at p. 141. 


f .S) ( 1871) L. k. 5 H. I.. 304 at p. 315. 

(6) (1856)5 H. J.. C. 716 at p. 747. 

( 7 ) (1005) 2 K. It. 586 at p. 596. 
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in Baleshwarv. Bhagiralhi (i). “It is a well-settled principle of interpretation 
that Courts, in ^ construing a statute, will give much weight to the mter- 
pretation put upon it, at the time of its enactment and since, by those whose duty it 
has been to construe, execute and .apply it. I do not suggest for a moment that such 
interpretation has by any means a controlling effect upon the Courts ; such interpreta- 
tion may, if occasion arises, have to be disregarded for cogent and persuasive reasons 
and, in a clear case of error, a Court would without hesitation refuse to follow 
such construction.” This view is supported by the dictum of Sir Robert Phillimore in 
Evanturel v. Evanturel (2) and has been applied in the case of Corporation of 
Calcutta v. Benoy Krishna Bose (3) and Mathura Mohan Saha v. Ramkumar 
Saha (4). We may add that it • was stated by the Advocate-General that there 
has been some divergence of opinion among successive legal advisers of the Crown 
and that the assessment has been made in this instance with a view to obtain a judi¬ 
cial determination of the true meaning of the legislative provisions on the subject. 
Clearly, we cannot, in such circumstances, allow our decision to be controlled by the 
conduct of the Revenue Authorities in the past. We have finally been pressed to 
apply the elementary rule that taxing statutes must be construed strictly ; Manindra 
Chandra v. Secretary of State for India (5), MylaPore Hindu Permanent Fund , 
Limited v. Corporation of Madras (6), Tenant v. Smith (7), Lumsden x. Inland 
Revenue Commissioners (8), Attorney-General v. Milne (9). Now, there is no 
room for controversy that the Crown, seeking to recover the tax, must bring the sub¬ 
ject within the letter of the law, otherwise the subject is free, however ihuch within the 
spirit of the law the case might appear to be. There can be no equitable construction 
admissible in a fiscal statute ; the benefit of the doubt is the right of the subject ; 
Partington v. Attorney-General (io), Pryce v.Af onmouthshire Canal Company (xi). 

Bearing all these principles in mind, we hold that the Company must be taxed 
to the limited extent indicated, because they come within the letter of the law to that 
extent. 

As the contentions of both sides have succeeded only in part, we make no 
order as to costs of this Reference under section 51, sub-section (4). Let a copy of 
this judgment be transmitted to the Soard of Revenue under section 51, sub¬ 
section (3). 

FLETCHER J. I agree. 

CHAUDHURI J. I agree. 

Orr Dignatn & Co : Attorneys for the assessee. 

Sir Charles Kesteven, Attorney for the Secretary of State for India. 


[ 18 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 
Before Mr. Justice Sir George Knox Kt , Mr. Justice Pig got t 

and Mr. Just:Oi Gokul Prasad. 

[15th July 1920.] 

In the matter of A. John and Company and another.. Assesses. * 

income-tax .4et (VII of 1918) Ss 8, 9 and 11 — Allowance in respect of Mutual value of 
bustttess premises —Wh ether assessable—Business Premises, if 'house property.* 

f ,V 9 ?’}• S *- >■ i °*7 i » u. P. L. R. (A) 394TS Ind. Cm. 836. 

M J* v K ‘ 2 s 701 at P* 7*3 : 7 C. L. J. 563 ; 12 C. W. N. 657. 

(2) (1869) L. R. 2 P. C 462 at p. 488. 

( 3 ) (1910) 12 C. L. J . 476 ; i 5 C. \V. N f . S4 { 7 Ind. Cas. S90. 

1 $$ i t »: g £!: % ?££ ).'$ u h * 20 c - N -»» * * c ~ «« 

) 6 ) Og® 8 ) J- T “ R - 3* Mad. 408 ; 3 M, L. T. 400 ; 18 M. L. J. 349. 
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Q ' ' ' / ' * / ~ “ '•■v- All V. Will C 

o i f or any other provision of that Act. 

s. b — — 

19-8, bythe re B n o C ard C of^Revenue! Unfted ProWnceT^ S ' 5 ' °‘ ‘ he ,ncome -' ax Act, 

asS£F=at 

KNOX, PIGGOTT AND GOKUL PRASAD II vr^k i • 

whk\he S been made before us under section s ,‘of the Indian "ncome'tax Act vT"S 
1918, the assessee is the person entitled to be heard first and \ye so decide. “ 

T. A. Bradley for the assessees. 

\V. W attach for the Crown. 

JUDGMENT 

gS 

o the assessment proceedings the assessing officer held that the “annual value’’ of 

ed fr b om "he^mfiTs Se f ’ l^V* - h ° Se actuaI1 >' occu P ied by the mill, while being deduct- 
property business was to be assessed aS income derived from house 

The contention of the company was that this sum which had been deducted 
accordmg to the provisions of section 9, sub-section 2, clause (1) of the Act could 
not be re-assessed under section 8 as income derived from house property The 
company went up in appeal to the Income-tax Commissioner. He came to the con¬ 
clusion, that the word § house property” used in the Act was of much wider signifi- 
cance than the word dwelling house" used in another section of the Act and did 
include buildings like business premises, etc., and the annual value thereof was as 
such liable to assessment under section 5. clause (iii) of the Act. His reasons for ar¬ 
riving at this conclusion were, to use his own Words “At first sight this deduction 
for dwelling house in the latter part of section 9 (2) (i) seems to support petitioners’ 
case, but a vital objection to the argument is that the Act has also allowed deprecia¬ 
tion on the value of buildings which in time will recoup the total cost of the buiidings 
to the owner. It also allows fire insurance and repairs. It may well be asked why 
should the state allow the annual value as a deduction and make a present of the 
allowance for depreciation and repairs ? Obviously, there is a fallacy in the petitioners’ 
argument, and the conclusion is that, just as the owner of the premises will be taxed 
when rent is deducted, so the owner will be taxed when the factory belongs to him. 
Stated in another way, the Act taxes all income unless it is specially exempted. The 
annual value of the factory represents income of the portion of capital locked up in 
factory premises which produces just as much as the machinery does. ” And he 
further went on to say :— Even if section 8 of the Act did not apply the amount 
would be liable to assessment under section 11 of the Act as income derived from 
other sources.” 

1 'he Board of Revenue, however, was of opinion that it was a matter of consi¬ 
derable doubt whether mill premises could be treated as house property for the pur¬ 
poses of section 8. It goes on to say in its reference:— 

6 . The Chief Revenue Authority, however, feels considerable doubt whether 
mill premises can be treated as house property for the purposes of section 8. In its 
view the whole tenor of that section concerns property of the nature of residential pro¬ 
perty, and the proviso itself reflects the rule, applicable to officials residing in houses 
constructed by the Government, that the rent shall not exceed ten per cent, on their 
salary. To apply a ten per cent, limitation to a business like a jute or cotton mill 
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is to subsidise business at the expense of the genera! tax-payer and it is very doubt¬ 
ful if such a course was contemplated. This view is supported by the rule made by 
the Government of India regarding section 24 (1) of Act II of 1886 in which 
it is said :—“The amount io be assessed under section 24, sub-section (1) of the Act 
on account of a building occupied by the owner thereof shall not in any case exceed ten 
per cent, of the aggregate income of the owner derived from all sources. It must not, 
however, be understood from this that a maximum of ten per cent, of the aggregate 
income of the owner is to be assumed in every case as equivalent to the letting value of 
his house. The letting value should in all cases be ascertained on the best data avail¬ 
able, in view of the circumstances of the locality in which the house is situated.” 

The Board of Revenue as Chief Revenue Authority further held that the profits 
received from the occupation of a house by a company did not fall under Part D of 
Chapter III of Act II of 1886 (i. e. “other sources of income”), that section 24, fall¬ 
ing as it did within Part D, was not applicable, and that such profits were assessable 
under section 11 of the Act (i. e. “profits of companies”). 

“The Chief Revenue Authority is further supported in its view by the fact that 
clauses (iii) arid (v) of section 8 and clauses (iv) and (viii) of section 9 (2), of the 
Act of 1918 deal with the same classes of expenditure, insurance premia and a charge 
of land revenue, thus implying that house property and business premises are in 
different categories, and by the differentiation in the incidence of local rates and 
municipal taxes [clause (viii) of section 9(2)] which are fairly an item of expenditure 
in a business but are invariably held to fall on the owner of house property.” 

The questions referred to us by the Board for decision are :— 

(1) Is the allowance on account of the annual value of business premises 
owned and occupied by an assessee given under section 9 (2) (i) of the Indian Income- 
tax Act, 1918, liable to assessment or not ? 

(2) If the answer to the foregoing is in the affirmative, is section 8 or 
section 11 applicable ? 

• j In arriving at a decision on these'questions it is important to bear two things in 

mind: (a) that a fiscal Act has to be construed strictly and (b) that wd are here to 

cany out the provisions of the law and not to legislate or to consider what the law 
ought to have been. 


, , As regards the applicability of section 8 of the Income-tax Act, I have nothin* 
to add to the reasons given by the Board of Revenue in its referring order that it doe' 

be aoD^hV-^h 6 ,kC present - The on,y other section which could be said t< 
be applicable is the omnibus section 11 of the Income-tax Act, but the difficulty ii 

applying section 11 of the Act is that, where the law has made specific provision re 

a partl ^ ul f r matter * n cannot be ignored. The omnibus rule comes into pla^ 

,*c y , h ^ re thC 1 f g,slature om,ts to a provision for a particular contingency I 
is therefore, quite evident that, both the general and the particulaj prov^fns canno 

be applied together. They are mutually exclusive, and a general provision of the lav 
canm* be applied on the pound that if the particular SSSSTSIIC J 

made applicable it would lead to anomalous results. During the course of 5 i on£r a m 

S m ed vht'h 1 C d d ‘° US ° n bChalf ° f the <*»«»"* ‘ "untber o' sMe"sues w a ere "S 

!!?, ;« h 1 rt em “ nne f cessar >’ to consider in detail as they would tend to obscure th, 

other words, can an amount expressly excluded ft,,™ kLJt ♦ , • the Act ; or * ,r 

m calculating the income derived from business for the n g taken *? t0 conside ratior 

»«=ft Mswis swS* ==5S 
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liSf“2=5~S.-S~= 

rrwiE? uc ^p erCZ eszra 

- ic d s r y t° f . op,n, °" that * havi "g re Z*ri to the express provisions of section 9 

Imountfn dkn ; nC ° me K from business, we should not be justified in holding that the 

Income ax Act * ^ rgeable as 1 " com u e fro ™ other sources, under section n of the 
income tax Act. This provision has been newly added in the present Act and is 

thrown 1 ^ b f S K? ° n tKe P rovisions of the Eugbsh Income-tax Act. Under that Act 

of th^ samp Art ^ ,nc0me ' Ux such an a ™™nt under certain other provisions 

sion Lm thP P x ,S QU P ° SS,ble that> Whi,st incorporating the former provi- 

" m English Income-tax Act, the framers of the Indian Income-tax Act inad- 

ertently omitted to provide for the levying of income-tax on this amount. However, 

this is after all mere spechlation, and, as I have said above, the amount in dispute is 

not liable to income-tax under either of the two sections 8 and 11 of the Income-tax 

Act. I would, therefore, answer the first question in the negative. 

1 a Il J S unnecessary to record a separate finding on the second question as it has 
already been discussed In connection with the first question. 


PIGGOTI J. -I agree that the assessee is not liable to pay any tax on what I 
may call the^ nominal income”, in respect of which this reference has been made, under 
the head of income derived from other sources,’’ by virtue Of the provisions of section 
11 of the Income-tax Act No. VII of 1918. The sum of money in question has been 
arrived at by the Income-tax Commissioner, working upon the definition of the expres- 
sion annual value given in section 8 of the same Act. That definition is expressly 
limited to the purposes of section 8 and section 9 of the Act. There is no warrant for 
applying that definition to the. provisions of section 11 of the Act, or making use of it 
so as to create a so-called item of income which the assessee is supposed to have en¬ 
joyed by taking money out of one of his pockets and putting it into another. If however 
it had been necessary for me to decide this reference alone, I should not have felt it 
possible to return precisely the answer which has found favour with the majority of 
this Bench. Seeing that my difference of opinion can have no practical effect on the 
answer to be returned, I propose merely to indicate the opinion which has commended 
.itself on a consideration of the arguments which have been addressed to us. 


Under the former Income-tax Act, No. II of 1886, a firm of manufacturers 
carrying on business in buildings constructed by themselves found no provision jn the 
law which authorised them to charge against the gross profits of their business any 
sum of money as representing, or forming an equivalent to, the rent which they would 
otherwise have had to pay to the owner of the premises. Consequently, the net 
assessable profits of the business were greater than they would otherwise have been 
by a sum of money representing, in a sense, the rent which the manufacturing firm 
was saved from the necessity of paying by reason of the fact that they had built 
their own factory. In this sense, it is true, as stated in the order of reference, that 
the extra profits enjoyed by a firm of manufacturers in virtue of their carrying on 
business in premises owned by themselves were assessed to income-tax as the income 
of a company under.section n of Act No. II of 1886. In the Act No. VII of 19*8, 
which we are now considering, we find two changes made. By reason of a special 
proviso inserted in section 9 (2) (i) of this Acty»an assessee who is carrying on busi¬ 
ness in premises owned by himself is entitled to charge, as part of the expenses of 
his business, a sum equal to the annual value of those premises, the expression 
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“ annual value ” being defined in the preceding section 8 of the Act. The other im- 
.portant change with which we are concerned is the enactment of the above-mentioned 
section 8, which lays down that the annual value of house property is liable to pay 
income-tax under the head of “ income derived from house property”, subject to cer¬ 
tain conditions and deductions. One of these conditions is that an assessee occupying 
his own house property is only liable to pay the tax on five-Sixths of the annual 
value. I agree generally with what Sir Ceorge Knox J., has said regarding the danger 
of founding our decision in a matter of this sort on the provisions of the English 
statute, but that statute has been pointedly brought to our notice in the order of re¬ 
ference, and I think it is legitimate to consider such of its provisions as seem to have 
a direct bearing on the question now before us. There can be no doubt that under 
the English Act the assessee whose case is now before us could have claimed a de¬ 
duction equi\ alent to the full annual value of these premises from the assessing 
officer who was drawing up an estimate of the annual profits of the business On the 
other hand, the assessee, as owner of the premises, would have had to pay income-tax* 
on five-sixths at least of the annual value. We were informed in argument that 
under the English Act further deductions could be claimed by the assessee 
thus making the sum in respect of which he would be taxed, even less as compared 
with the sum which he was entitled to charge against his gross profits as part of the 
expenses of lus business. We have not gone into this matter in detail and it is not 

!r,T n T The . Poin J 1 " ish to ™ ke is if «*«* i* room for the .sup- 
post.onthatthe changes introduced into the Indian Income-tax law by the passing 

" f -) ct V ? f ‘ 9 ‘ 8 ' verc intended to brmg the law in India'into closer conformity with 
that in hngland, it does seem reasonable to take the changes effected by the passine 

lidTh ' 0 ", 8 ' and by 1,e lnsertlon of the new provision in section g (a) (i) togethef 
and thus to suggest the conclusion that the intention of the legislature was to make a 

much slighter concession in favour of such an assessee than will result from the an 

suer which we are returning to this reference as a whole, rf these premises fa'll with 

in the meaning of the expression “ house property ” used in section ? Yh J 1 

t'o' considerate 'tveight “ 

plain q“ wh her t! Jse ”es ormT' ° ‘ SSUe comes back the 

the meaning of that nowhere defined ° «n " ■ 0r *" 3 * h ° USe pr0per, >' ” *»Wn 
Income-tax Act. The sugges,ln «h a t ihe wn' fi “u used . In section 8 of the Indian 
used for human habitation, or as the dwelling nlaro * " ays implies a building 

support from a standard 

ljiere seems to me, however much fm-r* arj or . tn £hsh language. 

Commissioner in connection with this verv inattfrTtl prC £ 5cd the Income-tax- 
house properly ’ is in itself a wid«r one and J ° tbe edcct l ^ al th e expression 

thing more than the word ‘dwelling house’ in section iVSc^Act “ TT S ° me ' 
many of the reasons advanced in favour of limiting the exoft^inn ; i Indeed ’ a £°° d 
Section 8 of the Act lo dwellin'? or residential h^ic expiression houj * property* in 
consideration that the busin^^SSbLd^S IT '° ^ ^ bc mel by the 
bly include buildings such, for Instance as ind;™- n secllon . 9 may quite conceiva- 
talnly not “house property ” in any tense of ?S!£ VatS ” T k kilns ’ which ar * cer- 

house,” “coffeehouse’’ TV” - inStance * as “^5 
humah habitation. The difficulty which I have felf T U< gildings not used for 
posidon of this assessee has been called upon for a return^Hh * T' if a firm in the 
or about the city of Agra, I think it would have been exacted to property ” m 

s * t ;:r- r *■ £ t■ ss zrss 

,h “' »»• -. JSs JOZ . t 



66 


INCOME TAX CASES. 


under the provisions of section 8 of the Act. This difference of opinion on 
my part does not affect the answer which will be returned to the reference, and I 
admit the question to be one of considerable difficulty. If our decision has conse¬ 
quences not contemplated by the legislature when Act No. VII of 1918 was passed, 
there can be no doubt that the responsibility must be laid to the account of the defec¬ 
tive drafting of sections 8 and 9 and the failure to supply any definition of so crucial 
an expression as “ house property." 

KNOX J :—At the request of Messrs. A. John & Co., Managing Agent of the 
Agra Spinning and Weaving Agency, Ltd., a reference has been made to the Court 
under section 51 (1) of the Income : tax Act, 1918. 

The firm was assessed by the Collector of Agra as having an income liable to 
payment of tax of Rs. 4,00,930. 

Among the items liable to payment of tax was one set out as house property 
Rs. 59,548. The question for consideration is whether this item is liable to such 
payment. This figure is thus arrived at :— 

Rs. 

Business premises .. 59 . 537 - (i- e., 6 per cent, on cost of mill 

premises, Rs. 9.92,293) 

House property .. 11,920. 


7 *. 457 - 

Less one sixth under section 8 . . 11,909. 


Balance .. 59,548. 

Messrs. John & Co., objected to the inclusion of the annual value of the busi¬ 
ness premises, as section 9 (2) (i) of the Income-tax Act allowed a deduction of this 
sum to be made from the profits of the business. The Collector of Agra held that 
this sum, while deducted from the profits of the business under section 9 (2) (i), must 
be treated as income under another head, i. e., as house property. 

The Income-tax Commissioner not only agreed with the Collector but went still 
further and held that even if the items were not liable to assessment under section 8, 
they would be liable under section 11 of the Act. 

The Chief Revenue Authority admits the existence of a doubt whether mill 
premises can be treated as “ house property " under section 8 and has given at consi¬ 
derable length its reasons for holding this view. 

Finally, it formulates the question for decision by this Court as :— 

(1) Is the allowance on account of the annual value of business premises 
owned and occupied by an assessee given under section 9 (2) (i) of the Indian 
Income-tax Act, 1918, liable to assessment or not ? 

(2) If an answer to the foregoing is in the affirmative, is section 8 or section 11 
applicable ? 

The learned Counsel for Messrs. John & Co., contended that the allowance -is 
not liable to assessment. He supported his argument by drawing analogy from the 
English statute under which income-tax is assessed (8 and 9 Geo. V, Ch.. 40) and 
upon which the fair presumption, he added, might be founded that the Indian ^” c0 ™ e ' 
tax Act VJI of 1918 was based, especially where it introduced differences from the Act 
previously in force. But, after having given full consideration to his arguments, I hold 
that such comparison and analogy is not firm ground for interpreting Act No. \ II ot 

(1) The statute, 8 and 9 Geo. V, Ch. 40, consists of 239 sections, to which 
several schedules are appended. I do not pretend to be familiar with its provisions 
or to have had the leisure to study it carefully. 

(^) In important subject matters, notably, the nature of property in England 
differs from the nature of property = r, India. For these and other reasons, and bearing 
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in mind that we are dealing with an Act imposing a pecuniary burden upon the subject, 
I think it fair to fall back upon the Indian Income-tax Act, 1918, itself. 

While section 9 (2) (i) enacts that, in computing profits allowance on account 
of the bona fide annual value of premises, a special allowance shall under certain 
circumstances be made, it nowhere suggests that such allowance while remitted to a 
vi?? Sha ^ burdened with a pecuniary obligation. Such procedure would in 
itself be strange, and if such a burden be contemplated we should expect to find clear 
and Precise words imposing R. In this connection see Carr v. Foicle (1). A construe* 

tion which would have the effect of a person liable to pay the same tax twice in res- 

U’! K Same ?K JeCt T atte i would not be adopted unless the words were very 
clear. We have not been referred to such words. A suggestion was made that sec- 

bon 11 might contemplate the imposition of such a burden. But the language of the 

section clearly points m an opposite direction. There is no doubt as to the olain 

meaning of the words if not included under any of the preceding heads.” 

1 here remains section 8, and the suggestion is that this allowance under rnn 

account of the annual value ? of business'premises o^ T U , Stands \ the a Nowance on . 
is not liable to assessment at all. P Wned and occu P* ec ^ by the assesses 

of 1 9 18^now' stands^^^ allowamce^nTaccount oftt that ’ « Act No. VII 

owned and occupied by the assessee is not liahle annuaI vaIue °f business premises 
assessee’s Counsel Rs 220 as costs in and aSSCSSm ! nt at »“• We grant the 

which is governed by this decision. t C connec ted reference the result of 

Note* 

+*• ‘"ported" SSi-VtS? U J± rdeC h!5 n A h « Chief Court of Lower 


IN THE HIGH COURT OF JUDICATURE AT CALCUTTA 
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The High Court exercises not an Original but an Annellat^ I.,i 

referent under Sec. 51 of the Income-tax Act. On a reference m^de fn rnnn" !^° ‘‘ e . n ! er,ains * 
merit on a person who resides beyond the limits of the orrlimrv n v t . C . 0 "? e, : llon "ith assess- 
Vakils are entitled to be heard and Counsel can L nr n T ' J 8,03 Jl ! nsd,Ct,0n of the Court, 
an Attorney. On such a reference made in connection^ith rUrled 0n| y b >' a Va k'l and not by 

sar* *=b ssast 

of certain questions arising in the case. 5 * 9 ro dtClslon 

CASE. 

income 'to be assessed to income-tax underlet VII of 19^8. S ° UrCeS ° £ 

I he sources of income specified in the application are as follows 

, f _ (0 N< l Z( " " hi ^ h is said t0 of premium or salami paid by transferees 

"hem " ^ eeU,ng tHe ,and,0rd ’ S C ° nSent for r -^ttlement of lands with 

(2) Pattah salami meaning a fee generally of Re. 1 paid by a tenant when 
a pattah is executed in his favour by the landlord. 

trie ratinf fit'"?"" " hich f is , said tu be an »*«•“!> or illegal cess paid by tenants at 

Uttora*/„V b? , r -T C th f r r a n ‘ S *° " ieet the C0St ° f the Ba! >‘“ P«j" '» the 

da> ' (t , h l laS ‘ day °‘ Pous) and 10 Prov.de sweets and oranges 
for distribution to servants of the estate. Government officials and local residents. 

■ ■ clad, ro d on behalf of the petitioner that these receipts are agricultural 

ncome ''ithin the meaning of section 2 (1) (a) and section 4 of Act VII of 1918 
and are therefore exempt from inoome-tax. Agricultural income is defined in section 
aU; U;as any rent or revenue derived from land which is used for agricultural 
purposes and is either assessed to land revenue or subject to a local rate assessed 
and collected by officers of Government as such.” 

• 

The question whether the salami payable to a landlord to secure his consent to 
he transfer of a holding is covered by this definition or, being excluded from it, is 
liable to be assessed to income-tax is one of considerable importance. It has never 
been the subject of an authoritative decision and several references regarding it have 
been made from districts for the Board’s orders. The Board's views have not always 
been consistent and in a previous case Government suggested that the Board should 
be moved to make a reference to the High Court when opportunity offered. In view 
of these circumstances the Board holds that the case now before it should be referred 
to the High Court under section 5I (1) of the Income-tax Act (VIl of 1918). 

Of the three items of receipt mentioned in the application before the Board the 
third, viz., Uttaraya /, can be distinguished from the first and the* second. 

Uttarayan is clearly an illegal abxvab under section 74 of rhe Bengal Tenancy 
Act and cannot therefore be rent as defined in section 3 (5) of that Act, as it is not 
lawfully payable. It is not covered by the definition of agricultural income in section 
2 (1) (a) of the Income-tax Act of 1918. That this item is liable to be assessed 
to iiv ome-tax seems free from doubt. The learned pleader argues that 
it is not assessable because it is income derived from an illegal source, but this con¬ 
tention is answered by section 3 which says that the Act shall apply to all income* 
from whatever source it is derived. As regards U/tarayan and any other illegal 
tibwa'), their liability to be assessed to income-tax seems clear and the Board would 
not h '\e deemed .1 reference to the High Court necessary on their account. The 
other ' .vo items naziii' .irx\ p,i(.,ih sahnni can be treated as one and for con- 
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ve rue nee styled salami. The manner in which salami has been treated f of purposes 
of income-tax is set out in the Government Order LXV, reproduced on page 83, 
Appendix IV, of the Income-tax Manual. 1907. It was held that the pre¬ 
mium taken for the settlement of waste or abandoned land was similar to that 
taken on the creation of a Pntni and was not assessable to income-tax. In the 
case of the creation of a pntni it had been held to be exempt on the ground 
that it was either the price paid to the proprietor fora portion of his rights 
or an advance payment of rent (Note 9. page 8 of the Income-tax Manual, 1907). 

As regards land transferred from one tenant to another however, it was held 
that the premium was a payment made to the landlord in consideration of his recog¬ 
nising a certain person as his tenant. This was not rent or revenue derived from land 
nor income derived from agriculture. It was therefore assessable. Now the Board is 
doubtful whether the distinction made in the orders quoted above is sound in principle. 
The case of putnis can be distinguished because their creation is accompanied by the 
privileged rate of rent fixed in perpetuity but when considering the premium charged 
for ordinary tenants' holdings with which we are concerned, the Board sees little 
difference in the principle applicable to new settlements and the recognition of trans¬ 
fer of tenant’s right. In both cases the premium is charged for the same purpose 
namely for recognising a particular person as tenant. The principles underlying the 
demand of salami for new settlements in Government estate are laid down in section 156 
A, Chap. V III A, of the Government Estates Manual, 1919. They are that fair rents 
must be fixed with regard to surrounding rates and the rate must not be raised accor¬ 
ding too the amount Q f salami taken, it being contrary to the policy of Government to 

‘ *f. p" oS . I ? nt cou P led with a high rate of salami, this involving a partial 
capitalization of the revenue. I he procedure laid down by Government in this matter 
is not necessarily followed by other landlords but it is the ordinary and naturM mo- 
cedure and probably prevails more widely than the alternatives of low rent with high 
salami and high rent with low salami. The Board believes it to be the common 
pr dice in Bengal for.landlords to fix rents in the case Qf new settlements with regard 
» ling r ^1 S ‘ !f t ! ,,s is admi «ed then there seems to be little distinction^- 
if fuVrent P / mC ^ e und y Iy,n £ salami charged on new settlements and transfers and 

XtZ ' mP0S *f ° n settlem «"ts, salami cannot be in the nature of a 
capital charge or an advance payment of rent. r ot a 

2 - zssssz rrstetsr Jir'issr sr'? 

enhance rents when sanctioning transfers quite independently of file charm tv ^ ° 

ssixZLg ssssvms <:S'“ 

applied and is sufficiently comprK be,d b * v the *nant” should be 

alternative he held that the tern “revenue” rmt'n.H *? payme " 1 of calami. In the 

show that it was intention of the legislature to use theT* m . tha . t lhere *$ nothing to 
sense. The Board as now constiSTn^ ifi lerm ,n ,ls strictly technical 
rent is used in the Income-tax Vet in its ten^l l Corre ^ tneSii of this decision. If 

by ^ jar 



7 ° 


INCOME TAX CASES. 


tilink, having regard to the context, that the word ‘ revenue ’ in section ( \ < \ 
is used in its more general and common sense. The definition ****. ♦ IOn 2 ^ ^ 

fbe“ h °^ 

following"- 0 "' 15 ' ° n WhiCh * R,ling ° f th&Hon ’ ble Hi S h Court is desired are the 

* <«> of .he^Vcr^- ithin the meaning ° f -*■ 

Ca) for the settlement of waste lands or abandoned holdings ? 

(b) for recognition of a transfer of a holding from one tenant to another ? 

meaning ^t^ttnl^’" * UCh 15 UUanjfM ‘ Cultural income ■ within the 

Dus, for the assesTet^* ^ G °'"'‘ U ^ Ro ’ and *««** Chandra 

T. C. P. Gibbon s, Advocate-General, for the Crown. 


JUDGMENT. 


come-tax 


“i EE T t« J .~ This '\ a t t b r^ under section si of the indian in 

IX Act, 1918. I he section is in the following terms:— 


*• f f ’ m course of any assessment under this Act or any proceeding ; n 
connection therewith other than a proceeding under Chap. VII, a question has arisen 
with reference to the interpretation of any of the provisions of this Act or of any rule 

ant e R ,he Ch,e rC Re '’ e T Auth0rit >- -“>er on its own motion or on referent 
h with > Revenue . 0fficer subordinate to it draw up a statement of the case, and refer 

on he ,° P ‘ m0n tber L eon ’ t0 the High Court . und shall so refer any such ques- 

51 ?" P h fPP ,lcat r of ths lessee, unless it is satisfied that the application is 
frivolous or that a reference is unnecessary. 


„ ~ 2 \ If the H 'S h . Court ,s satisfied that the statements contained in the case 

are sufficient to enable it to determine the questions raised thereby, the Court may re¬ 
fer the case back to the Revenue Authority by which it was stated, to make such addi¬ 
tions thereto, or a terations therein, as the Court may direct in that behalf. 

3 - I he High Court upon the hearing of any such case shall decide the ques- 
ions ratsed thereby, and shall deliver its judgment thereon containing the grounds on 
which such decision is found, and shall send to the Revenue Authority, by which the 
case was stated, a copy of such judgment under the seal of the Court and the signature 
of the Registrar ; and the Revenue Authority shall dispose of the case accordingly or, if 
the case arose on reference from any Revenue Officer subordinate to it, shall forward 

a copy of such judgment to such officer who shall dispose of the case conformably to 
such judgment. 


4. Where a reference is made to the High Court on the application of an 
assessee, costs shall be in the discretion of the Court. 

The assessment which has led up to the present proceeding was made by the 
Collector of Tipperah in whose jurisdiction the assessee resides within the meaning of 
the definition of the term Collector ' contained in sub-section (5) of section 2 of the 
Indian Income-tax Act. The Maharaja of Tipperah, who was the assessee, took ex¬ 
ception to the assessment as contrary to law, but the Collector refused to entertain the 
petition of objections on the ground that it could be heard by way of appeal from his 
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order, only by the Commissioner of the Chittagong Division. The matter was then 
taken before the Commissioner who heard the objections, allowed them in part and 
modified the order of the Collector on the 19th December 1919. The assessee was 
not satisfied with his partial success and applied to the Board of Revenue as the 
Chief Revenue Authority of the Presidency to revise the order of the Commissioner. 
On the 3rd May 1920, the Chief Revenue Authority made this reference under 
section 51 with a view to obtain a ruling of the High Court on the several questions 
specified. When the matter was notified to be set down for disposal here, the 
Advocate-General appeared and mentioned to the Court that as it was understood 
that the assessee had arranged to be represented at the hearing by Vakils, he thought 
it fair to state in advance that objection would be taken that Vakils were not entitled 
to be heard on this reference. When the case was actually taken up for disposal, Mr. 
S. R. Das intimated to the Court that he had been instructed to appear on behalf of 
the assessee and consequently the objection which the Advocate-General had inten¬ 
ded to take could not in the circumstances arise. It transpired, however, that Mr. Das 
was instructed by Mr. O. C. Ganguly who was a Solicitor of this Court but had not 
been enrolled as a Vakil. As an Attorney can appear in this Court only on the 
Original Side and in appeals from the Original Side, the question arose whether this 
was a matter in which Counsel could be instructed by an Attorney or only by a Vakil. 
Consequently, the point which the Advocate-General had .previously brought to the 
notice of the Court did require consideration, though in a somewhat different form 
We accordingly heard the Advocate-General and Mr. Das and held, that as this refe- 

® 0 j rd . 0f R r V 'T- Ue ^ ar n SC ° Ut ° f a P roceedin ff f° r assessment of income-tax 
Ch,Wn J ^ SdlCt, °" 0 Co,lector of Tipperah and the Commissioner of t£ 
Chittagong Division, \ akils were entitled to,be heard and Counsel could be pronerlv 

S te ^ n,y , by Va £ L When this was intimated to Mr. Das, he stated SETS* 
Gobmda Chandra Dey Roy and Mr. Birendra Chandra Das, two of the Vakils of this 

Were read y to enter appearance on behalf of the assessee. After Mr Das S* 

l!l£rt? npr0P ? rIy f instructed - the matter was heard on the merits. We shall 
-state.the grounds for our ruling on the question of procedure and then rive nZ 
decision on the points raised in the reference. ^ e our 

For the solution of the question of procedure it is neressarv tn 
nature of the proceedings under section 51 of the Indian Incom^tax Act 
tM the nature of the proceedings cannot be affected by accidental rii-mmcf P 
such as the place from or the channel through which the reference has heen tance ?* 
is immaterial whether, at the time of the reference the Chief Ra VA * ? madc » li 

Darjeeling or Dacca, or whether the Chief Revenue AuthoritvV WaS 
order of reference to be transmitted to the Govermnent Solicitor whn the 

«... side. TW rs 

The scheme of the Indian Income-tax Act imK ,l. « . , 

troverted questions of liability to assessment is ’ fairly sTmple d ^ inAUon con- 
made, in the first instance under sub-section M nf?!- • \ , assessment is 

under clause (5) of section 2 U in ration Sect,on ,8 ’ by the Collector, who 

Collector of the place where the principal place of bushes of s?^ ° n busi . nes ?- tf >e 
and in relation to any other assessee, the Collector of the nla<-» UC ^. aSSeSSee ' S s * tu ate 
resides. When the assessment has been so made the assessee m v Wh j re S “ cb assessee 

CoUector 11 2, 7 'iT' y by . petition t0 ‘he Commissioner for relief againsrihe^'*' 0 ? (l) 
Collector Under section 22, the Commissioner may pass surh^S ‘ the , orde r of the 

Section ° f eonfirmation ' reduction, enhancement or cancellation d rf ti? 16 thinks fit 
Section 23 next authorises the Chief Revenue Authority t , °(, the assessment. 

assessment proceedings which has been taken by any officer S uh° r i- 6 record of “V 
make such enquiry and to pass such orders thereon as it thinks fit" 1 Section sit t0 
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powers the Chief Revenue Authority to make a reference to the High Court 
,ts own mot,on (that is, when it has seisin of the proceedings under secHon "for T 
reference from any Revenue Officer subordinate to it (that is while the 0n 

still before the Collector or the Commissioner). Section 5. further pro'vides'tSS* 
Chief Revenue Authority shall make such reference on the application of the assessee 
unless it is sattshed that the application is frivolous or that a reference is unneces 
sary. Section 5 a finally lays down that no suit shall be brought in any Civil CW 
to set aside or modify any assessmentma do under the Act. It is clear from the Dro 
vistons analysed that the jurisdiction of the Civil Court is taken away as the 
assessee would have been entitled, but for section 52, to institute a suit in the Civil 
Court to contest the validity of the assessment made by the Collector. In lieu of 

such remedy, the assessee is permitted to take up the matter successively to the 
Commissioner and the Board of Revenue. The Chief Revenue Authority is thus 

constituted the tribunal which finally replaces the.Civil Court, subject to the reser¬ 
vation that there may be a reference to the High Court on questions of interpretation 
of the provisions of the Act or of the rules made thereunder. When such a reference 
has been made, the opinion pronounced by the High Court cannot be ignored, because 
it is made obligatory on the Revenue Authority concerned to decide the case con¬ 
formably to the judgment of the High Court. What then is the nature of the jurisdic¬ 
tion which the High Court exercises on such reference? Under the Letters Patent 
the civil jurisdiction of the High Court, is classified as original (ordinary and extra¬ 
ordinary) and appellate (from the Original Side or from the Courts in the Provinces). 
The Letters Patent makes rro mention of revision as distinguished from superinten¬ 
dence of the proceedings of subordinate Courts or of references from them. /This does 
not justify the inference that the Court has no-power to revise proceedings or to hear 
references It was pointed out by Sir Richard Couch C. J., in Girdharee Singh v. 
Hnrdoy No fa in (i) that the power of revision is in essence an aspect of appellate 
jurisdiction. The substance of the matter is, as explained in Secretary of State for 
India v. Brttish India Steam Navigation Co., (2), that the error of the inferior 
Court is rectified by a superior tribunal ; this characteristic is common to both the 
proceedings technically called appeal and revision. On the other hand, a reference 
is made by a subordinate to a superior tribunal with a view to obtain its opinion upon 
a controverted question of law and thereby avoid possible error. An appellate court 
thus exists for the correction of an error of a subordinate court by way of appeal or 
revision, as also for the avoidance of error by a subordinate court by pronouncing an 
opinion upon the question of law referred .in advance. The essence of the matter 
thus is thaMvhen a court hears a reference, it really performs the functions of a court 
of appeal quite as much as it undoubtedly rdoes when it hears an application for 
revision. The index of the relation of superior and inferior tribunal is furnished by 
the fact that the judgment pronounced on the reference by the High Court is binding 
upon the referring authority. There is thus no escape frorti the conclusion that the 
High Court exercises not an Original but an Appellate Jurisdiction when it entertains 


a reference under section 51 of the Indian Income-tax Act, 1918. In this connection, 
we must not overlook section 106 (2) of the Government of India Act, 1915. which 
provides that the High Court has not and may not exercise any original jurisdiction 
in any matter concerning the revenue or concerning any act ordered or done in the 
collection thereof, according to the usage and practice of the country, or ' the law for 
the time being in force ; this substantially reproduces the provision in section 8 of 21 
Geo. Ill, Ch. 70, which debarred the Supreme Court from exercising jurisdiction in any 
matter concerning the revenue. .Now the Chief Revenue Authority under the Indian 
Income-tax Act, 1918, exercises jurisdiction over the entire Presidency, as well in the 
town of Calcutta, as beyond the limits of the Presidency Town. A distinction may 
thus legitimately be drawn between a reference made in connection with an assess¬ 
ment on a person who resides in the town of Calcutta (that is , with in t he limits of the 
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ordinary Original Civil Jurisdiction of this Court) and a reference made in connection 
with an assessment on a person who resides beyond the limits of the Ordinary Origi¬ 
nal Civil Jurisdiction of this Court. In the former class of cases, the procedure 
should be assimilated with that applicable to appeals from the Original Side ; in the 
latter class of cases, the procedure should be that applicable to appeals from the 
Courts in the Provinces under clause 16 of the Letters Patent. This distinction, as 
is well known, has a historical origin and cannot be ignored. It was faintly contended, 
however, by Mr. Das as a last resort, that the jurisdiction which the High Court 
exercises under section 51 of the Indian Income-tax Act is neither original 
nor appellate, but a new kind of jurisdiction not contemplated by the 
Letters Patent. It is sufficient to say that this argument, though not 
lacking the merit of novelty, could not be of any practical assistance to Mr. Das ; for 
while an Attorney can appear only on the Original Side, a Vakil is excluded only from 
the Original Side. Consequently, if the jurisdiction were neither original nor 
appellate, an Attorney would not be, but a Vakil would be competent to 
appear. In the present case, the assessment under section 18 was made by 
the Collector of Tipperah and the order under section 22 (which ultimately 

came under examination by the Board of Revenue) was made by the Commissioner 
of the Chittagong Division. Consequently, the procedure which governs appeals 
from the Courts in the Provinces within^ the meaning of clause 16 of the 
Letters Patent, is applicable to the reference made by the Chief Revenue 
Authority under section 51, and on such reference Vakils but not Attorneys. are enti- 
tled to appear. Hus view is not opposed to the procedure followed in the case of Kil- 

rT^ a l? c L ea f C °:J' Secfela C y Stated India (1) ; there no such question was 
raised, possibly for the reason that as the Company, though owning property situated 

at Naogaon in Assam, had its registered office at 1, Clive Street Cal¬ 
cutta, and might, consequently, be deemed under section 2 (5) to have its principal 

t P he C Co°. ^ Sin Tr Within tHe V° Wn ° f Ca,CUtta ; the assessment was in fact made fy 
the Collector of Income-tax, Calcutta. Our conclusion is also not affected by the 

fheZVcourT' ,rriSUrS a ' ld < VakUs (2) * that Vaki,s had ** o audience in 
"W 1 Vu m Ca l eS sent up for trial under Act XIV of 1908. No reasons were re 

at ess; 

S332T “?-a 

before us Sy lhe N ° r U any light thrown the point 

Stamp Act,*899 ; such reference h re£ " en “ under section 57 of the Indian 

to been made mostly in connection with ? blC u° discover * have hither- 

Original Civil Jurisdiction of this Court ^d fnT S ‘? g W ‘ thm , * he UmitS ° f the ° rdinai y 
ence would not ordinarily hp nut fr, a k x? , S ?! C k cases c ^ aim to the right of audi- 

fercnce unde" StalTAc^lT whT/tb^ ^ ; but in ° ne instance at ^ [*- 
company from the mofassil Council Question arose in relation to a steamship 

other hand, Vakils have always nnear^ T* “ VaW1 at the heari "S- On the 

disciplinary action against thepleaders aid f j° m Subordlnate Courts for 

Act, 1879, as also in proceedL~ tu ?ed in rh^r ^ Practitioners 

Vakils. g nstftuted in this Court*for disciplinary action against 

this Court for V dedsion° C ° nS ' der the questions referred by the Board of Revenue to 


(1) 

U) 

Cl) 

U) 


[wj 13 C T ‘w.’n 4 6os^ *0 Cr l6 L. : j 3 5«. 4 / r 21 ? 6 ‘ L C * *° 7 * 

(1OI7) 21 C W W n * r t 5 S 3 i 4 I* C. 297. 

(*903) I. L. R. *30. Cal 565. U 1 4 ° ,: 18 Cr ‘ ** J - 793 ; 41 I. C. 313. 
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, S , or premium ’ agricultural income within the meaning of section 

(i) of the Indian Income-tax Act, 1918^when charged— 


2 


(а) for the settlement of waste lands or abandoned holdings ; 

(б) for recognition of a transfer of a holding from one tenant to another ? 

(2) Are illegal abwabs such as Uttar,iya„, agricultural income within the 
meaning of that section ? c 


Section 4 provides that agricultural income” shall not be chargeable to income- 
tax. Section 2 (1) (a) lays down that agricultural income” means any rent or revenue 
derived from land which is used for agricultural purposes and is either assessed to 
land revenue or subject to a local rate assessed and collected by officers of Govern¬ 
ment as such. The assessee contends that the incomes mentioned in the two ques¬ 
tions are exempt from assessment as they constitute agricultural income within the 
meaning of the definition just given. We are of opinion that this contention is well 
founded in respect of salami paid for the settlement of waste 'lands or abandoned 
holdings but cannot be supported in respect of salami paid for recognition of a trans¬ 
fer of a holding from one tenant to another. When a new tenancy is created in res¬ 
pect of unoccupied waste lands or lands which had been abandoned by previous te¬ 
nants, the premium represents essentiaHy the capitalised value of a portion of the rent, 
We are not unmindful that in the case of Dinonath Mukherjeev. Debnath Mullick(i), 
it was ruled that money payable by a lessee in consideration of a lease 
granted, 'whether called tiazar or salami , cannot be looked upon as 
rent, but is simply a debt due upon a contract and is recoverable by a suit in a Small 
Cause Court on the money bond executed in that behalf by the tenant in favour of 
his landlord. It is not necessary to hold that such salami is rent within the meaning 
of the definition given in the Bengal Tenancy Act or^the Transfer of Property Act. 
The expression used in the Indian Income-tax Act is “rent or revenue,” and this is ob¬ 
viously wider than rent as defined in the Bengal Tenancy Act or the Transfer of Pro¬ 
perty Act. The term “revenue” is defined in the Oxford Dictionary as follows : “ The 
return, yield, or profit of any lands, property or other important source of income ; that 
which comes in to one as a return from property or possessions, specially of an 
extensive kind ; income from any source, -but specially when large and not 
directly earned.” There can be little doubt that, when a lease is granted, the 
amount fixed for periodical payment is not independent of the amount paid in a lump 
sum as premium. The capitalised value of the sum periodically payable taken along 
with the premium constitute in the aggregate the consideration for the grant ; so that 
the larger the one element, the smaller the other. From this point of view, we must 
hold that the premium paid for the settlement of waste lands or abandoned holdings 
may reasonably be regarded as “rent or revenue” derived from land, within the mean¬ 
ing of that expression as used in the definition of “agricultural income,” in section 2 
(1) ia). 


But these considerations do not apply to the salami or premium paid for re¬ 
cognition of a transfer of a holding from one tenant to another. When the transfer is 
recognised, the original tenancy continues and there is no new demise. The sum paid 
as salami or premium in such circumstances is obviously not rent in any sense of the 
term ; nor can it be deemed the return, yield or profit of any land. 'The money is paid 
by the transferee to the landlord to purchase peace, so that he may not contest the 
validity of the transfer. We cannot hold that money so levied by the landlord can be 
comprised within the scope of the definition of agricultural income. 

Finally, the contention that illegal abwabs, such as U ttarayan constitute agri¬ 
cultural income is manifestly untenable. The item UItarayan is a voluntary payment 
made by tenants, at one pice per rupee of their rents, for expenses of the Bastu Puja 
on the Uttarayan Sankfanti day (the last day of the Bengali month Pons ) and for 


(1) (1870) 13 W. R. 307 ; i , U. L. R. App. 1. 
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distribution of sweets and oranges to all servants of the estate, Government officers 
and local residents. The item consequently is an*illegal exaction and cannot on the 
widest interpretation which may be placed on the phrase “rent or revenue,” be pos¬ 
sibly included therein ; nor can it be said to be derived, that is, drawn or obtained from 
the land. We do not feel pressed by the contention that if the income from Uttara- 
yan be treated as assessable, there would be an indirect recognition of it by Govern¬ 
ment ; for, all that we have to consider is, whether it is exempted from assessment, 
because, if not exempted, it must be taxed as included in the all comprehensive ex¬ 
pression in sectipn 3(1), namely, "income from whatever source it is derived.” Refer¬ 
ence may in this connection be made to the decision in Partridge v. Mallandaine (1). 
In that case it was ruled that persons receiving profits from betting systemati¬ 
cally carried on by them throughout the year as book-makers on race courses, were 
chargeable with income-tax on such profits, even though bets were considered null 
and void and not recoverable in law. Denman J., said that even an illegal vo¬ 
cation would be taxable on its income, as, “if a man were to make a systematic busi¬ 
ness of receiving stolen goods, and to do nothing else and were thereby to make'a 
profit of say ,£2,000 a year, the Income-tax Commissioners would be quite right in 
assessing him if it were in fact his vocation.” We hold accordingly that income 
derived from illegal abwabs such as Uttarayan is not exempt from assessment. 

, v The result is that question (1) (a) is answered in-the affirmative ; question (1) 
and question (2) in the negative. There will be no order for costs under section 51 
as the reference has been decided in part in favour of the assessee. 

Let a copy of this judgment be forwarded to the Board of Revenue under 
section sx (3;. 

FLETCHER J.—I agree. 


WALMSLEY J.—I agree. 


Note. 


1 ? e decision in this case that Natar Salamai paid for the recognition of the transfer of a 

°b“ ssrgz ■»» 

° n 22 " d J “' y ,,2S ' T ° lh “ “ cte,, ’ t 


[ 20 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Be/°re Sir John Wallis Kt. Chief Justice, Mr. Justice Aylinf, Mr. Justice 
Sadasiva Ayyar, Mr. Justice Napiet* and Mr. Justice Krishnan. 

[,7th and 8th September and 6th October 1920.] 

Secretary to the Board of Revenue, Income-tax, Madras .. Referring Officer. 


Al. Ar. Rm. Arunachalam Chettiar and Brothers 


■Assesses;* 


aa: ct ald ^ itin 

4^ Mad - 65 ; 39 M - L 1 645 1 29 ^ T - «*<«•»> M.W.N. 789 ; ,3 

CO 0$86) 18 Q.B, D. -276} 2 Tax. Cai 175. 

(a) (*9*S) 29 C. W. N. 969 • 42 C. L. J. 151 ; 89 Ind. Cm. 997. 
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VIr r CaS f f Re !' CaSe No ‘ 2 of I92 °l stated under sec tion S i of the Income-tax Act 
\ II of 1918 by the Secretary to the? Board of Revenue (income-tax), Madras. 

CASE. 

I am directed by the Board of Revenue to refer, under section 51 of the in¬ 
come-tax Act, 1918, for the decision of the Honourable the Judges of the High Court 
the question of the liability to the tax under the Act of interest which became due in 

the year of account but which was not realised in cash or by adjustment in the 
accounts. 

2. Messrs. Al. Ar. Rm- Arunachalam Chettiar and Brothers of Devakottai, a 
Nattukottai Chetty firm, carry, on business in money-lending and other trades’in 
several places in British India. For the year 1918-19 they were assessed under the 
Income-tax Act (VII of 1918) by the Collector of Ramnad on the amount of their net 
income in British India, which included also interest which had accrued to them 
during the year of account but had not been actually realized. They contended be¬ 
fore the Board that such interest should not be taken as income as it had not been 
realized by them in cash nor adjusted in their accounts. * * * * 

3 - Section 3 (0 of the Income-tax Act (VII of 1918) defines taxable income 
as income which ‘ accrues or arises or is received in British India or is, under the pro¬ 
visions of the Act, deemed to accrue or arise or to be received in British India.’ The 
question to be decided is whether the interest in question accrued or arose in British 
India within the meaning of the Act. The words 'accrues or arises ’ have nowhere 
been defined in the Act. In the judgment of Fry L. J., in the Appeal Court, see 
Colquhoun v. Brooks (1), these words were interpreted as general words descriptive of 
a right to receive ; and if the relevant words in section 3 (1) of the Income-tax Act 
(VII of 1918) are paraphrased accordingly, the provision would run thus : the income 
to which the Act applies is income received in British India or income to which there is 
a right to receive in British India. In the present case, the assessees have a right to 
receive the interest in question, and as the money-lending business is carried on in 
British India, the right to receive would not be anywhere else except in British India.' 
The Collector’s order assessing the firm on interest accrued but not realized is, in the 
opinion of the Board, correct. 

4 - It has to be specially mentioned that in the case of Nattukottai Chettis, 

interest which becomes due in the year is often not actually paid to them in that year 
nor in subsequent years but is added to the capital and itself bears interest. In gene¬ 
ral also actual receipt of cash is seldom required as a condition precedent to deter¬ 
mining the actual profits of an ordinary business enterprise and the Board considers 
that it could not have been the intention of the legislature to exempt such interest 
from taxation under the Income-tax Act (VII of 1918). * * * * 

K. V. Krishnaswami Ayyar and V. Rajagopala Ayyar, for the assessee. 

The Advocate-General (S. Srinivasa Ayyjxngar ), for the Crown. 

JUDGMENT. 

WALLIS C. J.—The only, question ajgued before us was whether money 
which became due to a money-lending firm in the course of its business by way 
of interest in the year of account, or year on the income of which the tax is to be 
assessed for the current year, is to be treated as part of the assessable income for that 
year of account, although it was not recovered or ’-ealised by the firm in thal year 
either in cash or by adjustment in the accounts. 

“ Income ” is defined in the Concise Oxford Dictionary of Current English, 
adapted from the great Oxford Dictionary, and published at the Clarendon Tress, as 
" Periodical (usually annual) receipts from one’s business, lands, work, investments 
etc. ; Income-tax (levied on this).” 'This is also the legal acceptation of the term, 
as appears from Stroud’s Judicial Dictionary, and numerous definitions^ _some 


(1) (1888) 21 Q. K. D. 52. 
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of which are there cited while others have been referred to by Mr. K. V. Krishna- 
swamy in his argument for the petitioners. Lord Selbourne’s income signifies what 
comes in” is the tersest and, at the same time, sufficiently indicates that the taxation 
of interest which has not come in is not within the scope of an Income-tax Act. The 
use of the word ‘income’ in section 3 of the present Act, on which some reliance is 
placed in the reference, also seems to me to be entirely in accordance with this view. 
That section, which appears under the head of "Taxable income”, provides in effect 
that the income which is to be taxed under the Act is income from whatever source de¬ 
rived if it accrues or arises or if it is received in British India, that is to say, income 
which accrues or arises in British India is taxable even if it is received elsewhere, as 
in England, while income which is received in India is taxable even if it accrued or 
arose out of British India. With this may be compared the more stringent provisions 
of Schedule D of the English Income-tax Act, 1918, which make residents in the 
United Kingdom liable in respect of annual profits or gains accruing or arising from 
any trade or business, whether the same be carried on in the United Kingdom or else¬ 
where. 

What we are concerned with in the present case is, not the liability of the 
petitioners to pay income.tax which is admitted, but the way in which the income they 
derive from their business is to be arrived at. That, of course, is to be ascertained by 
reference to the provisions of the Act regarding the particular class of income, which 
in this case is "income derived from business," but, in construing these provisions and 
the uniform interpretation which has been put upon the corresponding provisions of the 
English Acts, it must always be borne in mind that in its natural and legal meaning 
income means periodical receipts ; that an income-taxis therefore presumably a tax on 
annual receipts ; and that, while it is open to the legislature for good and suffi¬ 
cient reason to enact that debts which have noCbeen paid but are still outstanding 
shall be treated as income for the purposes of the Act, the Court would not be justi¬ 
fied in attributing such an intention to the legislature, in the absence of the clearest 
and most express language. As observed by Warrington L. J., in Inland. Revenue 
Commissioners v. Blott (1) with reference both to the Super-tax Act and the Income- 
tax Act, “ It is income and income only which is brought into charge.” 

The tax on income derived from business, which is the class of income with 
which we are dealing, has never been charged on the actual receipts of the year, which 
would involve postponing the levy of the tax to the following year, but has been 
charged in England on the average income for the three previous years. The language 
of rule 1 of Schedule D of the English Income-tax Act, 1918, which has superseded 
all the earlier enactments dealing with this class of income, requires the tax in respect 
of trade not otherwise provided for to be “computed on the full amount of the ba¬ 
lance of the profits or gains upon a fair and just average of three years ending , 
etc” 

In Colt ness Iron Company v. Black (2) Lord Blackburn traces this provision 
back to the Income-tax Act of 1803, 43 Geo. Ill, Ch. 122 and observes : "Instead of 
saying that the duty should be imposed on a fair and just average of the amount of 
the profits for three years, it is imposed on the balance of such profits. I have not 
been able to discover any difference in the meaning of the two phrases.” Now, as I 
shall show, the uniform construction placed by the Courts, on this provision, occurring 
as it does in an Act, the general scope of which is to impose a tax on annual income, 
which, as already pointed out, means annual receipts, has been that it refers to the 
difference between the amount of the receipts of the business for three years and the 
■expenditure incurred in earning them. This interpretation has been accepted by the 
legislature, which left this somswhat old-fashioned phraseology unaltered for so many 
years with a full knowledge of the interpretation placed upon it by the Courts and 
has even reproduced it without material alteration in the new Consolidating Act of 
1918. Fully accepting the view that the tax is to be assessed on the basis of the 


(1) (1920) 2 K. B. 257 at p. 267 


(2T (1881) 6 App. Cas 315 
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receipts for three years, the legislature has confined itself to legislating as to the ri, 
ductions which are allowable on the other side of the account in order to arrive at 
the taxable income ; and as will be seen the Indian Legislature in the corresponding 
section 9 of the present Act has followed exactly the same course. ^ 


It would be endless to cite all the cases in which the profits and gains on 
which the tax is computed under the schedule have been held to be receipts In 
Rhymney Iron Company v. Fowler (i). the Revenue Authorities observed in the case 
submitted for the opinion of the Court that ‘‘the balance of profits and gains had re¬ 
peatedly been held in the Exchequer Courts to be the difference between the receipts 
and the expenditure necessarily incurred in obtaining those receipts.” In Gresham 
Life Assurance Society v. Styles (2), Lord Esher described this balance as “ the 
difference between what was received in any three years and what it cost to obtain those 
receipts.’ The rule was again laid down practically in the same terms by Lords 
Atkinson, Parker and Parmoor in Inland Revenue Commissioners v. Southend-on- 
Sea Estates Co., Ltd. (3) 


Something has been said about commercial balance sheets, but in Gresham 
Life Assurance Society v. Styles (2), Lindley L. J. t observed that the rules in 
Schedule D were “very different from the rules ordinarily employed in trade in ascertain¬ 
ing the net profits divisible among those carrying it on.” Even so, as pointed out in 
Vol. 16 of Halsbury s Laws of England, by Sir Francis Gore, the learned author 
of the article Income-tax’ who left his practice at the Bar to become solicitor to the 
Inland Revenue, and writes with much experience of the subject, the difference bet¬ 
ween the commercial and the income-tax balance sheet is not as to the receipts side 
but as to the deduction side of the account. He says at page 650, paragraph 1310 : 

The profits of a trade or business would for commercial purposes seem to be the 
difference between the receipts and the expenses necessary to earn them. In estima¬ 
ting profits, however, for the purpose of income-tax the rules specifically prohibit a 
variety of deductions some of which would probably form proper subjects o^ deduc¬ 
tion in a commercial balance sheet.” The same view is taken by Kekewich J., in 
Badham v. Williams (4), dealing with the case of two solicitors going into partner¬ 
ship and getting a good deal of business in the first year for all of which they would 
only be paid later. In such a case, the learned Judge points out, there would be no 
profit or income for the first year fof the purpose of income-tax or otherwise, though 
there might be a good prospect of profit or income in future years against which 
the partners might be justified in borrowing. Lord Moulton’s method of 
calculating profit or loss for a particular period in Spanish Prospecting Co., 
In re (5), as the difference between the valuation of the total assets at the begin¬ 
ning and end of the particular period, waS not made with reference to the 
Income-tax Acts and could not be applied to them consistently with the authori¬ 
ties to which i have referred. The learned Advocate-General relied upon the decision 
of the House of Lords in Colquhoun v. Brooks (C), but the only question in thai case 
was whether i, resident in Great Britain was liable under the language of # he English 
Income-tpx Acts, to be assessed on the profits of a business which arose or aqcrued 
in Australia and were not received by him in the United Kingdom. It was held that 
he was not liable to pay any income-tax on such profits, and no question arose as to 
the amount at which they were to be assessed. The respondent was apparently wil¬ 
ling to pay, if liable, upon a sum of £ 9,000 odd, which probably was not very differ¬ 
ent from the sum which he would have been liable to pay if assessed regularly under 
the schedule on the average profits for the three preceding years. 


Coming now to the Indian statutes, under the Indian Income-tax^ Act, 1886, 
trade profits were chargeable under “ Class I)—Other sources of income/ and under 


(1) (1896) 2 Q. B. 79 at p. 80. 

(2) (1890) 25 Q. B. 1 ). 351 at. pp. 35 *|. 3 . 55 - 
Cl) (' 9 ' 5 > A. (\ 4-8. 


(•l) (1902) 86 I« T. 191. 

(.5) (1911) 1 Cli. 92. 

(6) (1.889) M App. Cas. 49 . 1 - 
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section 15 (i) the assessment was to be made on the income accruing during the pre¬ 
ceding year. This was admittedly interpreted in practice, arid I think rightly, as 
meaning the receipts of the previous year less the cost of earning them. In the Indian 
Income-tax Act, 1918, ‘ Income derived from business’ forms the fourth of the six 
classes of income specified in section 5. By section 9 the tax”, that is, income-tax, 

“ shall be payable by an assessee under the head ‘ income derived from business in 
respect of the profits of any business carried on by him.” This means on the amount 
of profits, and is, therefore, identical in scope and meaning with the provision irv 
Schedule D of the English Act as interpreted by Lord Blackburn in the passage to 
which I have referred. Section 9, which is clearly modelled on Schedule D of the 
English Act, also follows the Schedule in regulating the deductions which are allow¬ 
able on the other side of the account, the main difference being that, under section 18 
(5) of the Indian Act, the assessment is to be on the aggregate of the assessee’s 
income in the previous year chargeable under the head, and not as in Schedule I) to 
be computed upon the average profits for the previous three years. Unpaid debts, 
whether consisting of principal sums or interest, in so far as they are bad, are allowed 
as deductions under the statute and do not otherwise come into an income-tax balance 
sheet. Having regard to the uniform interpretation placed by the Courts on the 
corresponding language of Schedule D and accepted by the legislature, it is not, in 
my opinion, open to this Court to place a different interpretation on the word “ pro¬ 
fits” occurring in section 9 of the present Act and to hold, as contended, that they 
include not only receipts but claims for interest which have fallen due but have not - 
been paid within the year of account and therefore form no part of the income of the 
year in its natural and legal sense. Such interest when it is paid will necessarily 
form part of the profits or receipts of the year in which it is paid and I can see no 
reason for including it in the profits or receipts of an earlier year. If the present Act 
is found to admit of extensive evasion in India, the remedy, in my opinion, is to be 
found in an alteration of the law. 

Since this judgment was written, the report of the recent decision of the Court 
of Appeal in National Provident Institution v. Brown (1) has become available. 

It was there held that the words in Schedule D “ profits on discounts” and “ pro¬ 
fits on interest”, in the Income-tax Act must mean profits' arising from discounts 
received on discounting transactions and profits arising from interest received on* 
securities bearing interest, and Lord Sterndale M. R., observed: “ The amount received 
fs, in my opinion, to be taxed in the year in which it is received. Although it may be 
accruing over several years it only becomes taxable income in the year in which it is 
received.” These words, in my opinion, supply an answer to the reference. 

AYLING J.—The question referred to us is, whether interest which became due 
to a money-lending firm in the year of account but was not realised in cash or by 
adjustment in the accounts is liable to income-tax under Act VII of 1918. 

I think the answer must be in the negative. I find it impossible to hold’that 
the mere fact that the assessee has become legally entitled to a sum of money as in¬ 
terest justifies the inclusion of that sum either as “income” or “profits of the'busi- 
ness” within the meaning of section 9 of the Act. It may be found impossible to 
recover the amount due, and I observe that section 9 contains no proviso for deduc¬ 
tion of bad debts, nor is there any provision, as in the English Act referred to by my 
brother Napier, for the valuation of doubtful debts. On the other hand, l‘would 
emphasize the word “adjustment” which I take to mean a constructive receipt. I 
agree’ with Napier J., that, if a person entitled to receive interest agrees with his 
debtor to let the money stand in the hands of the debtor either by way of deposit or 
as a fresh loan or investment, that would amount to a constructive receipt or adjust¬ 
ment”, and would justify the inclusion of the sum in question as profits or income 
just as much as if it had been received in cash. Su ch an agreement might be ex- 


(1) (1920) 3 K. B. 35. 
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press or implied, but should not, in my opinion, be inferred soleiv from r,i 
take any steps for realisation. y from the failure to 

I his seems to me the reasonable construction of the Act as it stands t# 

:t:r c,,ca ' difficult,es in " orkin& 

I think it unnecessary to add to the exhaustive discussion nf tho 
by my Lord the Chief Justice and my learned brothers aUth ° n,leS 

SADASIVA AYYAR J.—The question referred to us by the Eoard of Revenue 
under section 5. Of the Income-tax Act VII of , 9 ,8 is formulated vaguely thus in 
paragraph 3 o the letter : whether the interest in question accrued or arose in Briti h 
India w, h,n the meaning of the Act. In paragraph , of the letter “ the fnteres t 
question is described as “ interest which became due in the year of account bm 

"n'l'h ' R 35 "?* reallzed m Casl ;. or by adjustment in the account.” One other sentence 
Board ,s ette [ refers to interest accrued but not realized.” Thus taking the 
le ter as a whole, the question referred to us might be expanded thus • whether the 

British Indii b^?r C h dUe m thC yC ? r °f aCC ° Unt l ° a firm of Nattukottai Chettis in 
fn 1,1 "' h ' ch was not . rcalized ^ cash or by adjustment in the accounts is 

thXr^^aViiM r ^s n nliSh India Within the meaning of sectio " ^ (0 of 

, ^3 (0 uses four verbs in the clause “to all income from whatever source 

Th L 1 / d 5 r,v ' e p lf U accrues or anscs or W is received in British India.” 
miMhnnw R ?*? nu ?assumes in its letter that because in its opinion the income in 
question "as not realized (a fifth verb) the income was not "received” within the 
meaning of the fourth verb is received.” As regards the verbs "accrues” and 
arises they are both interpreted in the Board's letter as meaning "becomes the 
subject of a right to receive. ( I he word "accrues” seems to be the more appro¬ 
priate word to be used in connection with a periodically recurring right to receive an 
income which is usually definite in amount, while "arises” seems to be used more ap¬ 
propriately and frequently in connection with a business in which rights arise to 
receive income of a more fluctuating kind and at more uncertain intervals). 

, , Earned and subtle arguments were advanced before us on both sides 

? ased ° n .. the y ar, °« s shades of meaning in which the six verbs “ derive,” “ accrue,” 
arise receive, earn,” and realize”, and the two nouns “income” and profits” 
(.with the grammatical variations of some of these words) have been used in the 
several English and Indian Income-tax Acts and in the numerous English decisions 
dealing with the provisions of certain English Acts. It must be admitted that large 
numbers of words arc not used (either in the English language, or in any other 
language) with such precise and exclusive meanings as to give no room for doubt as 
to their exact meanings in particular contexts. I may add with profound respect that 
the language used in the English decisions quoted to us is not free in many cases 
from the ambiguity involved in the use of several of the above words each with dif¬ 
ferent shades of meaning. I was therefore not much impressed with arguments based 
upon the root meanings of such words as income”, "received”, etc. In Colquhoun 
v- Brooks (i) Lord Fitzgerald says : " The case stated further finds the amount 
standing to the credit of Mr. Henry Brooks in the books of the Australian firm, as 
representing the estimated profits due to him for the year ending April 1885, would, 
if realized , amount to the sum of £ 9,219. This sum of £ 9,219 was arrived at by 
an estimate and valuation on taking of stock on a certain fixed day, after deducting 
therefrom the estimate and valuation of the preceding year but, as a matter of fact, 
only a portion of the amount had been actually realized.” After thus stating the 
case, the learned Lord proceeds : “At first sight it struck me very strongly that the 
respondent was chargeable here” (that is, in England) "for income-tax in respect of 
t his sum of £9,219, though not a ctually received in this country, but as being income 

(1) (1889) 14 App. Cas. 493. 
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arising out of trade carried on in Melbourne, his share of the profits having been 
actually ascertained and fixed and accruing to him in this sense, that it was so coni’ 
pletely under his control that by an act of his will he Could have it actually trans¬ 
ferred to his bankers here. There would be no hardship, and nothing dangerous or 
to be deprecated in charging the respondent on his share of profits so ascertained, 
but the facts of the case do not warrant our doing so. On looking critically at the 
findings in the case it will be perceived that there is no sufficient finding to warrant us 
in coming to the conclusion that the profits of the Australian firm have been so ascer¬ 
tained for the year 1885 as to be legitimately the subject of taxation here. It is only 
put that the profits due to him would if realized amount to .£9,219—a sum ‘arrived 
at by an estimate and valuation’on stock-taking on some particular day (not stated) 
and ‘deducting therefrom the estimate and valuation of the preceding year’ (also made 
. on a day not stated), ‘but as a matter of fact, only a portion of the amount had been 
actually realized’ —what the meaning of the word ' realized* there is / do not know .” 
Lord Herschell and Lord Macnaghten and Lord Halsbury (Lord Chancellor) have 
not in their judgments in this case expressed dissent from (he above observations of 
Lord Fitzgerald. The decision itself depended on the answer to the question, whether 
the profits or gains arising from the Melbourne business of Brooks fell under the fifth 
case of Schedule D of the English Income-tax Act, 5 and 6 Viet., Ch. 35, section 100, 
whose language is somewhat peculiar and special and \vhich -speaks of sums actually 
received in Great Britain. It was held by all the Law Lords that mere “arising ” or 
accruing ” of the profits in England will not^ do, that they must also be received in 
England , and that the words arising ” and “ accruing ” do not mean the same thing 
when used in connection with'profits or gains as the word “receded.” No doubt, the 
words accrues ” and arises ”, in section 3 of the Indian Income-tax Act, cannot 
have (except in the very special circumstances referred to by Lord Fitzgerald) the 
same meaning and legal effect as the words “ is received.” Section 9 (1) of the 
Income-tax Act uses the words “ income derived from business ” by an assessee as 
synonymous with profits of any business carried on by him.” In Colquhoun v. 

winch 15 the case which went up from the Court of Appeal to the House 
ot Inrds in Colquhoun v. Brooks (2), Fry L. J.-, says : “ I cannot read the words 

arising or accruing ’ as meaning ‘ received by’. ” In Spanish Prospecting Co., 
, n ,e ( 3 ; hletcher Moulton L. J., goes elaborately into the question of what is income 
trom profits of a business and comes to the conclusion (as I understand him) that 
a is treated as profits by a reasonable auditor auditing the accounts of a business 
tor a particular year might be reasonably treated as “ income or profits ” accruing 01 
ansmg or received from the business for the purpose of income-tax. The learned 
t^rd Justice deals at length with the meaning of the word “ profits ” in pages 98 to 
01 U1911J 1 Ch.J He says that the word has a “fundamental meaning ” but “ in 

e vL r f 00gy ’ the WOrd may at times bear meanings indicated by the special 
he «vc W V, lcb de / Iat j e m so me respects from this fundamental signification. ” Then 
during hC fu "° amental meaning is the amount of gain made by the business 
bust *, Can ?, nly be ascertained by a comparison of the assets of the 
the ! hC txv ° date$ ' and th <m the learned Lord Justice proceeds to show how 

“ to fnU^ SetS * ?u St b< T VaIued in ,noney and “ how difficult in practice ” it may be 
to follow out the strict consequences of the legal conception. » 

Incomel^ p 11 a 5 !’ a, ? d ' b00k relie ? by the Advocate-General, namely, Snelling’s 
to the othe aCt,Ce . See page also takes the iame view. I do not intend to refer 

r ? ' e3 c q , UOt u d °x" b ° th Side5 ' Iam not prepared, with the great!" 

from pr'ofits S (whether L ' J " a ? d *° h °‘ d that the income derived 

should h. , , h f the derivation is by way of accruing, arising or being received) 

g^olhe !" thC , the f Ual a ™“ al a "d loss” account":^ 

** urse to the special provisions of the Income-tax Acts which usually impose 


(0 (1888)21 Q. B. D. 5 2 


( 2 ) (•889) 14 App. Cas. 493, 
( 3 ) (1911) 1 Ch. 92. 
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limitations on the deductions allowable for repairs of business premises and damage 
or destruction of building, machinery and plant, depreciation, and so on) and that such 
income is liable to tax as received ” in the commercial sense. If the opinion of 
Fletcher Moulton L. J., is to be followed, a business might have made no 'profits” at 
all in the popular sense in a particular year (or might have incurred loss), but because 
the commercial value of some items on the assets ” side, say, consisting of the busi¬ 
ness premises and the plant, had risen in price, income-tax might become leviable on 
profits ” shown on paper in the “ Profit and Loss ” account. I do not think, having 
regard to the rule that fiscal statutes should be construed strictly in favour of the 
subject, that the legislature should be held to have intended to levy income-tax even 
in such a case in the absence of unequivocal language to that e/Tect. 


However, even in regard to this canon of strict construction, I am of opinion 
that profits which were received in a year include not only money actually received 
but money which (in the language of Lord Fitzgerald) had accrued or arisen in the 
sense that it was so completely under the assessee’s control “ that by an act of his 
will he could have it actually transferred to his bankers.” The words "accrue” and 
“arise” are no doubt usually confined to moneys which are due but not received and 
hence are used as alternatives to “ received ” in section 3 [see also Secretary to the 
Commissioner, Salt, Ahkari and Separate Revenue, Madras v. Ramanathan 
Chetty (1)]. While moneys accrued which cannot be immediately, in a business sense, 
received at the will and pleasure of the assessee ought not to be said to have accrued 
in such a manner as to have the same legal effect as moneys received, I think that an 
assessee should not be allpwed to evade payment of income-tax on interest and other 
moneys which have become due to him in such a manner that he could at pleasure 
receive them for reinvestment or otherwise or could get into his hands at once or 
within the reasonable time usually necessary to cash a cheque on a banker, or which 
he knows will be treated according to the usual course of business by his banker- 
debtor as reinvested by him (the assessee). Whether any such profits in the shape of 
interest or other moneys had become due to the assessee in this immediately available 
manner and whether his omission to show them in his accounts as profits was conse¬ 


quently attributable to his intention to commit a fraud upon the income-tax revenue, 
are questions of fact which must be decided in each case on the facts of that case and 
on the custom and practice of the assessee’s and his debtor’s business arrangements. 
The argument of Mr. K. V. Krishnaswamy Aiyar that ohly those interest-moneys 
which have become entered as cash receipts in the assessee’s accounts or 
which have actually been placed in his hands, can be considered in arriving at his 
income for purposes of taxation goes, in my opinion, to the other extreme. 
If an assessee chooses to leave his interest-income with his customer who is 


also a banker and does not bring it into his accounts as income on the date it falls 
due, but he knows that his banker-customer would credit the money in his accounts 
in favour of the assessee and allow him interest thereon from the date of its accrual, 
or if the assessee could at any time draw upon *he customer for that money and 
obtain actual receipt of that sum in due course of business, I think that such interest- 
income has accrued and arisen in that year in such a manner that the legal effect 
is the same as if it had been “ received ” by him, and that it is liable to be charged 
income-tax thereon. It is well known that deposits of moneys carrying interest are 
made with a Nattukottai Chetty firm not only by other Nattukottai Chetty firms but 
by gentlemen earning rich incomes in other professions. Take a case, where 
Rs. 10,000 a year is the year’s interest-income from such an investment with A, a Nattu¬ 
kottai Chetty firm, by B, another Nattukottai Chetty firm, or a rich professional 

gentleman who has zetired from his profession. A at the end of that year a s 
Rs. io.ooq to the credit of B in his accounts but B makes no entry in his accounts ot tne 
recent of that money. B has some lands which yield him sufficient for the mam enan 
of y family and allows the interest to accumulate with the A Chett) , drawing 

(1) I I. T. C. 37 ; (1920) I. L. R. 43 Mad. 75 • 37 M. I. J, 663 ; (1019) M. W • N - 8 ‘ 6 • 
i L. W. 570 ; :. M. L. T. 447 ; 53 Ind. Cas. 976. 
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Rs. soo or Rs. 1,000 out of the interest annually either for expenses or in order that 
no question of limitation might arise (assuming that there is any risk of that question 
arising in such cases). Is B. to escape taxation on the Rs. 10,000 income, though 
that income is being credited in his favour and he knows that he could receive it in 
cash at any time he wishes ? 

My answer to the question, therefore, is that the interest which became due to 
a firm of Nattukottai Chetties in British India which was not realized in cash or by 
adjustment of accounts would be such income as would be liable to be tajced under 
the Income-tax Act VII of 1918, if such interest-money had become due to the 
assessee in the manner and in the sense that it was so completely under his control 
that-by an act of his will he could receive it in cash without greater trouble than is 
involved in drawing money from his bankers. If it has not become due in that sense, 
it is not such an income as would be liable to payment of tax. 


Of course, I agree with my Lord that it is advisable that the legislature should 
periodically try to remove anomalies and difficulties of interpretation by amendments 
of the Act expressed in clear and definite language. 

NAPIER J.—This is a reference under section 51 of the Income-tax Act VII 
of 1918 which empowers the Chief Revenue Authority if in the course of any assess¬ 
ment a question has arisen with reference-to the interpretation of any of the pro¬ 
visions of this Act or any rule thereunder, to draw up a statement of the case and 
refer it, with its own opinion thereon, to the High Court. The question referred to 
• us is as to the liability to tax under the Act of interest which became due in the year 
of account, but which was not realized in cash or by adjustment in the accounts. The 
statement further sets out that Messrs. Al. Ar. Rra. Arunachalam Chetty and Brothers 
a Nattukottai Chetty firm, carry on business' in money-lending and other trade in seve¬ 
ral places in British India, that they were assessed for the year 1918-19 by the 
Collector of Ramnad on the amount of their net income in British India which 
according to the assessing authority, should include interest which had accrued to 
them during the year of account, but had not actually been realized. 

foil™ 1 here l evant sections of the Act for the purpose of this reference arenas 
follows Section 3 (1) provides that this Act shall apply to all income from what- 
ever source it is derived if it accrues or arises or is received in British India,” etc 

fo incomVt he; sectlon: — The Allowing classes of income shall be chargeable 

Iri!Tf? X K m - hC .> ma “” er herein . aft «- appearing.” Sub-section (4)—“ Income 
derived from business. The next section is section 9 “ The tax shall- be payable 

respect STST nrofiu ^ ° f InCOme derived <">m busines's ’ in 

espect of the profits of any business carried on by him ” Clause (2I 

such profits shall be computed after making the following allowanced 

in respect of sums paid, or, in the case of depreciation debited namelv” and 

ment^nd debits allowed are set out i„ nine’ sub™ phs ' W comes seed™ 

the profits within the meaning of section 9 should be computed Th. aCC °. u ” t on wh j c b 

to a misapprehension of a decision o£ the English Court whfch I JhaTl ^ 

Nor have we to consider any question arising , lnf < Av . ^ *• wnM ? 1 shaU refer to later. 

say whether the income derived from business has aiccrTJ' f ° r, - WC n0t to 

within the meaning of section 3. It is therefore to mv ♦ ? 0r anse ? or been received 
us to consider the meaning of the word “income” as s . trict,y necessary for 

the purpose of section 3, is income derived fL Act> for « income, for 

to be ascertained under that s^tTo„ bUSmCSS aS defined under section 9 . 
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The question is, how are the profits of the business carried on by the firm in 
question to be computed so as to make the resultant income derived from business 
chargeable under the Act ? It is first necessary to see what assistance we get from 
section 9 itself ; and it is to be noted that no part of the section lays down what is to 
be put on the credit side. The whole of clauses 1 to 9 are concerned with amounts on 
the debit side. Of those clauses, clauses 1 to 5 are payments which are allowed ; 
clause 6 is depreciation w hich may be debited ; clause 7 is a resultant of depreciation 
and sale price of buildings, machinery and plant ; clause 8 is land revenue and local or 
municipal taxes paid ; and clause 9 is what may be described as an omnibus clause for 
other expenditure incurred solely for the purpose of earning such profits, which is in 
fact the main expenditure. For the credit -side, as I have said, there are no statutory 
instructions, and it is with reference to the credit side item that we are asked to advise 
the Board. So far for the Act. 

Then as to the rules made under the Act, section 43 gives power to the Gover¬ 
nor-General in Council, and by delegation to the Local Government, to make rules for 
the ascertainment and determination of any class of income. I have examined them 
and find tha't there is no assistance to be procured from the rules. 

Further, there are no decisions of any Courts in India ' to which our attention 
has been drawn which could throw any light on this subject, and we are driven to 
English decisions under the English Income-tax Acts. These Acts are in pari materia, 
but as their provisions are somewhat different, it is necessary before examining the deci¬ 
sions to see what the Acts provide. The Acts are the Income-tax Act of 1842, as 
amended by the Income-tax Act of 1853. The relevant sections of these Acts are 
section 2 and Schedule D of 16 and 17 Viet., Ch. 34,which have been substituted for 
the corresponding section and schedule of 5 and 6 Viet., Ch. 35. One curious feature 
of the Act is that though they are called Income-tax Acts, the phrase “ income-tax ” 
is never used in any part of the Act, nor is the word “income" applied to the resultant 
to be charged, though in the Customs and Inland Revenue Act, ' 1888, the tax payable 
under Schedule I) is called income-tax. What is granted to Her Majesty under these 
Acts are “ duties cn profits arising from property, professions, trades and offices.’ 
Section 2 of thj later Act provides that “for the purpose of classifying and distinguish¬ 
ing the seve al properties, profits and gains for and in respect of w'hich the said 
duties are by this. Act granted, and for the purposes of the provisions for assessing, 
raising, levying and collecting such duties respectively, the said duties shall be deemed 
to be granted and made payable yearly for and in respect of the several .properties, pro¬ 
fits and gains respectively described or comprised in the several schedules contained 
in the Actand the schedules are set forth. Schedule D is the relevant schedule. It 
applies to trade and professional profits which correspond to clauses 4 and 5 of sec¬ 
tion 5 of the Indian Act, namely, income derived from business and professional earn¬ 
ings. The language of Schedule D is as follows : “ For and in respect of the annual 

profits or gains arising or accruing to any person residing in the United Kingdom from 
any profession, trade, employment or vocation, etc.” What is chargeable here, there¬ 
fore, is “annual profits or gains" just as under section 9 of the Indian Act, profits of 
any business." The further provisions of the Income-tax Act of 1853 with 
respect to Schedule D are sections 48, 49 and 5 °. °f which section 50 ,s 
alone of importance. This section provides that “In ascertaining, estimating, or 
assessing the profits of any person chargeable under Schedule D of this Act, either 
upon appeal or otherwise, it shall be lawful to estimate the value of all doubtful debts 
due or owing to such person ; and, in the case of bankruptcy or insolvency of the deb¬ 
tor the amount of the dividend which may reasonably be expected to be received on 
any such debt shall be deemed to be the value thereof and the duty chargeable under 
the said schedule shall be assessed and charged upon the estimated value of all such 
doubtful debts accordingly." I can find nothing in the Indian Act which at all corre¬ 
sponds to this section, but it is one to be borne in mind in considering what are profits 
under Schedule D of the English Act, for it seems to presume that debts due and owing 
shall be items in an account for the purpose of arriving at profits and gains an 
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permits the assessee to value them in his account at a figure lower than the face value 
where they are doubtful debts. Returning to the principal Act, section 100 contains 
the rules for assessing and charging duties under Schedule D. Section 100 provides 
that "the duties hereby granted contained in the Schedule marked D shall be assessed 
and charged under the following rules, which rules shall be deemed and construed to 
be a part of this Act, and to refer to the said last mentioned duties. ” Under this 
section, the duties are provided for in respect of. trade, in what is .called ‘ First case ’ 
and in respect ■of professions in what is called * Second case.’ The first rule in the 
first case is as follows : “The duty to be charged in respect thereof shall be computed 
on a sum not less than the full amount of the balance of the profits or gains of such 
trade on an average of three years.” The third rule is : "in estimating the halance of 
profits and gains chargeable under Schedule D, or for the purpose of assessing the 
duty thereon, no sum shall be set against or deducted from or allowed to be set against 
or deducted from, such profits or gains, on account of any sum expended” (for various 
purposes set out), “ nor on account of any capital withdrawn, nor on account of or 
under pretence of any interest which might have been made on sums if laid out for in¬ 
terest, nor for any debts except bad debts (nor for certain other matters set out in 
the rule).” It is to be noted that the method of computing profits here is the exact 
opposite of that employed in the Indian Act. Section 9 of the latter, as already 
pointed out, provides what may be debited for the purpose of computing profits where¬ 
as this rule under section 100 of the English Act provides what may not be debited 
But the material for assessment after the proper deductions is the same in both cases. 
It is, the balance of profits " or gains in the English Act ; “the profits of any busi¬ 
ness in the Indian Act. And as we are not asked to advise on any question of a 
debit item it is unnecessary to examine the difference between the English and the 

' his P°‘ nt - A ,P art ,0 ° f™" section S o. there is no instruction in the 
English Act as to what must be put on the credit side of the account. 

f « ow t0 , the cases, I will first deal with the decisions under the lncome- 

ax Acts. The first relevant case is the Mersey Docks v. Lucas (1). This was a 
reference by the Commissioners under powers analogous to those under which the 

^ e [ e ; Ce J n ,° UrC l Se ! s , made - The Particular point under consideration need not be 
considered, but in his judgment the Lord Chancellor, at page 903 states that the nueT 

..on ar ,s es d Sche du|e A of the Act . and en(ers f d Lu SS !on as o whaTare 
profits received from certain properties. He lays down that the manner in k ! 

cote™ mus P , ri be a ‘• 

obtain- gtet ‘K ? 

ceeds of the concern or the incomes of the conc^TtefdiT 1 ’, 08 ^ V** " et pr °- 
necessary for earning them or the expenses of eS fnd nlu" " 8 u ° Utgoin S s 
obvious that this definition of ‘profits’ will annlv JfcTw u ° btain,n * thei «- It is 
the proper debits are to be ascertained. PP ^ 1 be the method under which 

because^think^t'^^ any^earing^i/the Q^eMion^^profi^b 0 ^^ 2 ^ 1 — « 

referred to by the Board of Revenue, and in mv nntniJ* ^ ut because it has been 
the language used in it. The Board of Revenue in thA*"’ % Wrong infe rence drawn from 
.0 be decided is, whether the interest in quesb^ accruTd'o " The Potion 

go on the words accrued or arose’ have nowhere beknd « ? m Br,tish India,” and 

(aTlhese'words'w^ ^ 

(1) (1883J 8 App. Cas. 891. 


(2) (1888) 2, Q. K d. 52. 
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preted as general words descriptive of a right to receive.” It is true that the decision 
in this case, which eventually went to the House of Lords, did turn on the question as 
to whether a certain income “accrued or arose in the United Kingdom.” But that is 
not the point in this case at all, as I have already said, and the view of Fry L. J., on 
the construction of the words ‘ accrued or arose ’ has no bearing whatever on 
this question. The words which the Court was construing were words of Schedule D, 
“arising or accruing to any person,” etc., and, with reference to these words. Fry L. J.’ 
said : The tax is in respect of ‘profits or gains arising or accruing’. I cannot 

read those words as meaning ‘received by’.. .1 think that the words ‘arising or accru¬ 
ing’ are general words descriptive of a right to receive profits.” That is' the sole ques¬ 
tion decided by Fry L. J., and it is obvious that it has nothing to do with the question 
of profits. The case has really no bearing on the question before us. 

The next case is Russell v. Town and County Bank (i). That was a decision 
as to the propriety of a certain debit for rent of business premises which contained 
dwelling accommodation for the Bank agent. The only point of importance in this case 
is the definition of ‘profits’. Lord Herschell, at page 424. says : “The profits of a 
trade or business is the surplus by which the u-ceipts from the trade exceed the 
expenditure necessary for the purpose of earning those receipts.” Lord Fitzgerald 
says : “Profits, I read on authority to be the whole of the incomings of a concern 
after deducting the whole of the expenses of earning them—that is, what is gained by 
the trade.” The learned Lord is here obviously referring to the language of Lord 
Selbourne in Mersey Docks v. Lucas (2). 

The next case is Gresham Life Assurance Society v. Styles (3). In that case 
the learned Lord Chancellor stated : “the word ‘profits’ is to be understood in its natural 
and proper sense—in a sense which no commercial man would misunderstand,” and 
that the framers of the Act could never have assumed that the cost of the articles sold 
to the trader should not be taken into account before you arrive at what was intended 
to be the taxable profits. Lord Herschejl said that the words ‘profits and gains’ should 
be construed according to their ordinary significance ; and in another passage 
said : “the only thing to be regarded is the fact of expenditure and the purpose 
for which it had been incurred.” 


Another case referred to in argument was the Gresham Life Assurance 
Society v. Bishop (4). This turned on.the construction of the words “ received in 
the United Kingdom” within the meaning of the Income-tax Act of^ 1842, 
Schedule D (fourth case), which allows duty to be charged in respect of interest 
arising from foreign securities on the full amount of the sums which have been or will 
be received in Great Britain. It is not a decision on profits, but it is of value on the 
meaning to be given to the word receipts’, and I will deal with, it later. So far, there¬ 
fore, we have nothing but receipts or incomings to be put on the credit side. So far 
then, for the income-tax cases. The decisions appear to me to be all based on the as¬ 
sumption that an assessee should prepare a statement of receipts or incomings setting 
against them the outgoings necessary for earning receipts including also depreciation 
to the extent permitted by the Act, and that this account should be annually prepare 
and be the basis on which the taxable income should be ascertained. 


It was suggested, however, by the learned Advocate-General that such an 
account was not the proper method of ascertaining the profits, and he has very strong y 
relied on the judgment of Fletcher Moulton L. J., in Spanish Prospecting Co., In re 
(c). In this case two persons agreed to serve the company at a fixed salary w ic 
were not to be entitled to draw except out of the profits. The question was 
were the profits. It arose in liquidation and the dispute was with 
debentures which had been included in the yearly balance sheets of the company 


(1) (1888) 13 App. Cas. 418. 

(2) (1883) S App. Cas-891. 


(3) (1892) A. C. 309 at p. 315 
(4) (1902) A. C 287. 

5) (1911) 1 Ch. 92. 
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unvalued assets. In liquidation the debentures realized a sum of over three-thousand 
pounds and the claimants contended that these were undrawn profits arising from the 
business of the company out of which they were entitled to bo paid. In the course 
of his judgment, the learned Lord Justice discusses the meaning of the word profits’ and 
says that the word * profits’ implies a comparison between the state of a business at 
two specified dates usually separated by an interval of a year. The fundamental 
meaning is the amount of gain made by the business during the year. 1 his can only 
be ascertained by a comparison of the assets of the business at the two dates and the 
increase of the assets at the later date represents in strictness the profits of the busi¬ 
ness during the year in question. ‘‘ To render the ascertainment of profits of a 
business of practical use, it is evident that the assets, of whatever nature, they may 
be, must be represented by their money value. But as a rule those assets exist in the 
shape of things or rights and not in the shape of money. The debts owed to the 
company may be good, bad, or doubtful” and “profits may exist in kind as well as in 
cash.” The learned Advocate-General now relies on these statements as indicating 
that^the debts good, bad, or doubtful must be shown on the credit side of an account. 
Now the first observation I would make about this case is, that the learned Lord 
Justice states, on page 101, that “ the actual profit and loss accounts of the com¬ 
pany do not in anyway bind the Crown in arriving at the tax to be paid” and there¬ 
fore clearly he was not considering the profits as meant in an income-tax sense. This 
method of computing profits is, in the language of the learned Lord Justice, totally 
unsuited for computation for income-tax purposes. The balance sheet roust of course 
contain a valuation of the whole of the property of the undertaking, including, as 
stated by the learned Lord Justice, debts ow'ing to the company, good, bad or 
doubtful.. It must also include debts accruing due, and on the debit s : de 
must be placed debts considered bad or doubtful. One may venture to 
doubt whether many of the trading companies do in fact prepare their statements of 
profits'for the year in the manner suggested by the learned Lord Justice. It is ad¬ 
mittedly not the method contemplated by the Companies Act. Article 106 of the 
standing articles of association provided in table A of the First Schedule of the 
Companies Consolidation Act (1908) provides that “ once at least in every year the 
directors shall lay before the company in general meeting a profit and loss account 
for the period since the preceding account” and it is common knowledge that this 
account is an account of the actual transactions of the company during the preceding 
year. Article 97 provides that no dividend shall be paid otherwise than out of pro¬ 
fits ; and the learned author of Buckley’s Law and Practice under the Companies 
Act states the law to be as follows :—“The profits of a business are the excess of re¬ 
venue receipts over expenses properly chargeable to revenue account. For the purpose 
of ascertaining profit available for the dividend, capital account and revenue account 
are to be treated as separate accounts. The credit balance of a revenue account is 
applicable for dividend.” This language very nearly reproduces the words used by the 
learned Lords in the income-tax cases above referred to and the learned author relies 
♦K^o^y on^he case of Lee v. Neuchatel Asphalte Co. ( 1). That was a decision of 
the Court of Appeal, and the Court held there that there was nothing in the Companies 
Act to prohibit a company from calculating its profits and paying a dividend out of 
them without providing a sinking fund to meet depreciation in the value of wasting 
property, such as a mine. Lindley L. J., draws a clear distinction between a capital 

IZZT and a revenue account, and speaking of the latter says : “if your earnings are 
less than your current expenses you must not cook your accounts so as to make it 

on your cnpi- 

su^ius after payment of expenses of the p ro "duce'oTyou7 wa^st^g property iltfetu™ 
of capital in any such sense as is forbidden by the Act.” It is clear therefore that 

the Comn d e - y Wl ^ 5 ® VCry eminent editor of Buckley’s Law and Practice under 

■ jgsr. s;.‘r i; “ *• ** «. ss 

(l) (i889) 41 Ch. D. i. ~ ”----- 


appear that you are earning a profit, and you must not lay your hands 
a to pay dividend. But it is, I think, a misapprehension to say that 
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The same view was expressed in the case of Badham v. Williams (i) by 
Kekewich J. There the question arose on a partnership and the learned Judge 
points out the difference between the balance sheet and the profit and loss 
•account with regard to money accruing due but not actually received. H£ 
takes the case of six months’ bills in payment for goods not maturing until 
the year after that for which the account was being made up and asks : ‘‘Are 
such bills to be considered so much cash for the purposes of the business 
of the year ?” and answers : “ For the purposes of the balance sheet, no doubt, 

they would estimate that there is an outstanding asset which they hope to real¬ 
ise ; but for the purpose of ascertaining the profit and loss it seems to me that they 
must consider only what they have received, because those bills will only come in 
when met at maturity” in the next year. It is to be noted that in this case the learned 
Judge refers specifically to the profit and loss for the purposes of income-tax returns 
and says that “the income-tax return is a return of the actual receipts less such expendi¬ 
ture as is chargeable against those receipts.” It seems to me that “profit” in a 
commercial sense differs very little from the meaning given to it in the income-tax cases 
quoted above, though there may be debits which are not permissible under the provi¬ 
sions of Income-tax Acts. I can see no practical difference between “the receipts or 
incomings after deducting the necessary outgoings without which profits could not be 
earned or received or after deducting the expenses of earning and obtaining them”, 
and “the excess of revenue receipts over expenses properly chargeable to revenue 
account”, as stated by the learned author, to be the profits of a business under the 
Companies Act. 

The net result of all these cases is that on the credit -side must be put receipts 
or incomings and it only remains to consider what these words cover. 


That actual cash need not be received is of course obvious. The receipt of any 
form of negotiable security would of course be receipt. But tjie more difficult question 
is whether any, and if so, what form of constructive receipt is a receipt for the pur¬ 
poses of the Act. In Gresham Life Assurance Society v. Bishop (2) this 
very question was dealt with by Lord Lindley. He states as follows, 
at page 296 : “First, let us consider what is meant by the receipt of 
a sum of money. My. Lords, I agree with the Court of Appeal that a sum of 
money may be received in more ways than one, e. £., by the transfer of a coin or a 
negotiable instrument or other document which represents and produces coin, and is 
treated as such by business men. Even a settlement in account may be equivalent 
to a receipt of a sum of money, although no money may pass ; and I am not myself 
prepared to say that what amongst business men is equivalent to a receipt of a sum ot 
money is not a receipt within the meaning of the statute which your Lordships have to 
interpret” O', e., Income-tax Act). Then referring to the Scottish case of New Mexico 
Co. (3), the same learned Lord states on page 298, that that case was veiy pecu lar. 
Money received by the company’s agents abroad was clearly and unmistakably treated 
by the company as remitted to and received by it here, and money here was tr a 
by the company as remitted abroad in exchange for it. The exchange was effected y 
a book entry ; but that entry was the business mode of carrying out cro ^ s ' r ^°\ ,t ^ 
which it would have been unbusinesslike and really childish to have e: ec 
other way.” Applying this last observation, apart from the complication introduced 
by the w'ord ‘abroad’* it seems to me to come to this : that as betweenUvo parties 
where money has to be paid and received by both, an -excha g / \ . 

entry would amount to payment and receipt In th e 

Lordships had to construe the words ‘paid in cash” and m 

Board their Lordships relied on and applied the decision in P ’ decision 

and Montague Tin and CoPPer Minins Company , In re (s)- That was^_ decision 

‘ (3) (1894) 14 R-98 

(4) (1897) A. C. 358 . 


(1) (1902) 86 L. T. 191 . 

(2) (1902) A. C. 287. 


(5) (1873) 8Ch. App. 407 
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in liquidation of the Harjnony and Montague Tin and Copper Mining Company 
and turned on the meaning of the phrase “payment in cash” within section 25 of the 
Companies Act, 1867. Spargo subscribed for 31 shares in the company and instead 
of paying in full in cash was credited in the books of the company with a sum of 
£2176 for the purchase of the lease of the mine in respect of the amount of £2176 
part of the amount due by him for his purchase of shares. James L. J., laid down as 
follows : “Anything which amounted to what would be in law sufficient evidence to 
support a plea of payment, would be a payment in cash within the meaning of this 
provision”; and Mellish L. J., ' reiterated what he had stated in Penallt Silver Lead 
Mining Co., In re Fothergill’s Case (1) : “If the circumstances relied on would in an 
action for the money due upon shares be evidence only in support of a plea of accord 
and satisfaction, this section would prevent their being a good defence ; but that if 
they, would support a plea of payment, then the 25th section did not prevent their 
being a good defence.” He then continues : “Nothing is clearer than that if parties 
account with each other, and sums are stated to be due on one side, and sums to an 
equal amount due on the other side on that account and those accounts are settled by 
both parties, it is exactly the same thing as if the sums due on both sides had been 
paid. Indeed, it is a general rule of law, that in every case where a transaction resolves 
itself into paying money by A to and then handing it back again by B to A, if the 
parties meet together and agree to set one demand against the other, they need not 
go through the form and ceremony of handing the money backwards and forwards.” 
lhis form of constructive receipt is therefore clearly permissible. So, if a person enti¬ 
tled to receive money agreed with his debtor to let the money stand in the hands of 
the debtor, either by way of deposit or as a fresh loan or investment, that would, in 
my opinion, amount to receipt. No transaction of this character is indicated in the 
case submitted to us and I am therefore of opinion that the amount in question need 
not be taken into account by the assessee for the purposes of his statement of profits 
and gains and is not therefore chargeable under the Act. 


KRISHNAN J. The question referred to us for our decision by the Revenue 
Board under section 51 of the Income-tax Act VII of 1918, is whether a person carry¬ 
ing on a money-lending business is liable to be assessed to income-tax on interest 
which has accrued due to him in the year of account but which has not been realised 
by him by payment or adjustment in the accounts or otherwise. In other words, the 
question is whether such interest becomes liable to taxation on accrual, as the learned 

^ COntends for * he Government, or only on its realization, as the learn¬ 
ed vakil tor the assessee contends. 
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read the clause as implying that an income becomes liable to taxation as soon as it 
has accrued in British India and contends that it is not necessary that it should be 
received by the assessee at all to create the liability. I think his argument is un¬ 
tenable as it entirely ignores the governing word in the clause, ‘income’. Till a sum 
of money can be said to have become an ' income ” it is clear to me that the Act will 
not apply to it. 

I fully agree that the words “ accrues or arises ” do not imply a receipt at all 
but only a right to receive, as pointed out by Fry L. J., in Colguhoun v. Brooks (i). 
The two words seem to denote the same idea but one is perhaps more appropriate 
than the other in particular cases. Their meaning is, as observed by the Full Bench 
in Secretary to the Commissioner , Salt, Ahkari and Separate Revenue, Madras v. 
Ramanathan Chetty (2), “ to become a present or enforceable right to demand.” In 
fact the words are used in contradistinction to the words “is received” in the clause 
itself. Though this is so. it is clear from the section that before the Act can apply 
what has so accrued or arisen must have become an income. The section cannot be 
read as applying the Act to a sum of money which has become payable to a person 
but which has not become his “income” yet. That the Act applies only to “incomes” 
is made further clear by the heading of the chapter which says “ Taxable income”, 
and by section 5, which says the following classes of income shall be chargeable to 
income-tax” and also by the taxing section, section 14. which also speaks of taxable 
income. 

The question then is what really is the meaning of the term "income” as used 
in the Act, and whether it involves the idea of receipt in some form or other or not. 
The word is not defined in the present Act, though the expressions “agricultural in¬ 
come” and “total income” are defined in section 2. Those definitions however throw 
no light on the exact connotation of the term “income”. In the absence of a statutory 
definition, we must take its ordinary meaning in the English language as its proper 
legal meaning as well for construing the Act.- The learned Chief Justice has adopted 
the meaning given to it in the Concise Oxford Dictionary, viz., “periodical (usually 
annual) receipts from one’s business, lands, work, investments, etc.” I think that 
definition is correct and I adopt it. That this is also its legal acceptation is clear from 
Stroud’s Judicial Dictionary. I think the word clearly implies the idea of receipt, 
actual or constructive.. We cannot speak of a sum of money which is 
expected to be paid as an income ; however well founded the expectation 
may be, it is still only an expectation. There is nothing in section 3, 
or anywhere else in the Act, inconsistent with this meaning of the term. In 
the case of incomes taxable at the source under the Act, the taxation is made 
simultaneously with the payment or receipt of the amount by the payee when it becomes 
his income ; the case is thus not against the view I am taking of the meaning of “ in¬ 
come.” What exactly would amount to a receipt to make a sum due to a person his 
income, is a dilTerent question and I shall deal with it later. The present case how¬ 
ever refers to a particular kind of income from a money-lending business ; section 5, 
clause (4), which makes income derived from business chargeable to income-tax, and 
section 9. clause (1), which says that “the tax shall be payable by an assessee under 
the head of ‘income derived from business’ in respect of profits of any business carried 
on by him” apply to it. The Advocate-General argued that whatever implication there 
might be in the term “income” the term ‘profits’ as used in section 9 included earned or 
estimated but unrealised profits as well and in the case of a money-lending business, it 
included interest accrued due but unrealised ; and he relied strongly^ on the case of 
Colquhouu v. Brooks (3), a id the case in Spanish Prospecting Cc., In re (4), in 
support of his argument. 

Befo e considering the cases cited, 1 may observe that as by section 3 the Act 
is made applicable only to 'n co* and as that term implies, as 1 think, a realisatio n 

(1) (188S) 21 Q. B. I). 52 at 59. ( 3 ) (1889) 14 App. Cas. 493- 

(,) - : ,'o; 1 I. T. C. 37 ; I. I K 43 Mad. 75. (4) (19*1) I Ch. 92, 
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of the sum due, it is difficult to hold that by the use of the expression “ profits ” in 
section 9 the legislature has.extended the scope of the Act to unrealised sums as well 
in the case of business ventures, which would be the result of accepting the Advocate- 
General’s argument. No doubt the term “profits” is not a term of very precise and 
definite significance. It is used in different meanings in different connections. The 
profits of a business are ascertained in various ways for various purposes. But as the 
learned Chief Justice has shown in his judgment, the word has always been understood 
in England for income-tax purposes to mean the difference between the receipts of a 
business and the expenditure incurred in earning them. I need not refer to the authori¬ 
ties as he has done so. This meaning is consistent with our Act, and will avoid the 
difficulty I have pointed out at the beginning of this paragraph, and I think it 
should be accepted by us. The ordinary meaning of the term as used for com¬ 
mercial purposes in ascertaining profits, as on a revenue account, is also much 
the same, the difference in ascertainment of profits for income-tax and commercial 
purposes being only in the ascertainment of the net profits and not the total profits. 
I he deductions allowable for income-tax purposes to arrive at net taxable profits 
are only those allowed by the Act and are not the same as would ordinarily be allowed 
in a commercial account ; but the credit side is the same in both. 


The term “profits” as used in section 9 does not, in my opinion, properly apply 
to unrealised amounts at all. The fact that some firms include estimated profits in 

Sheet t f0r P aymen ! dividends to shareholders is of no importance in 
this connecnon ; when they so deal with unrealised profits they are really substituting 
for such a purpose the capital in their hands for profits, hoping to recoup it from pro S 

Ws e ” non "I "I" SuCh praCtiGe Cannot affect the P-Per meaning of the te™ 
profits , particularly in connection with income-tax purposes. 
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on what constituted profits of a business. The facts of this case are set out by 
Napier J., and 1 need not repeat them. The learned Lord Justice, it will be observed, 
was not dealing with an income-tax case at all nor even with a case of a company 
which was a going concern, but with the case of a company which was in liquidation. 
The ascertainment of profits of such a company is clearly different from their ascer¬ 
tainment in the case of a going concern for revenue purposes, or for income-tax pur¬ 
poses. In the former case one would no doubt take the total value of the property 
of the company when wound up, including the increased value of stock in trade and 
other properties belonging to the company and all the realisable outstandings, and 
deduct therefrom the capital invested, to ascertain the total profits of the venture. As 
the company had come to a stop the calculation of profits had to be made on the 
footing that all its assets and outstandings had been realised. Manifestly such a method 
cannot apply in making up a revenue account of a going concern to ascertain profits. 
In such an account the unearned increment resulting from a rise in prices in the mar¬ 
ket never forms a proper item at all : it is never entered as an item by any auditor in 
a revenue account of a going concern though it may no doubt be a proper item in a 
revenue account made up to ascertain the financial position of the business. When 
a company is wound up the account made up is really much the same as a capital 
account, as the whole of its assets are taken as realised. His Lordship’s observations 
cannot in my view be applied at all to a going concern, or to an income-tax case, and 
do not thus apply to the present case. 

I have referred to these two cases as they are the cases which the learned 
Advocate-General relied on most strongly. I do not propose to refer to the other cases 
cited and the analogous English law of income-tax, as they have all been referred to 
by the learned Chief Justice and I think it unnecessary for me to refer to them again. 


In the course of the argument I put to the Advocate-General an extreme case to 
test his contention and to see how far he was prepared to go. It was this : A invested 
a lakh of rupees in a money-lending business and lent out the whole amount in the first 
year at 12 per cent, interest. At the end of the year Rs. 12,000 accrued to him as in¬ 
terest but none of Jiis debtors paid him anything. The next year he unfortunately 
lost the whole of the capital and his interest, by his debtors becoming unable to pay. 
Is A liable to pay income-tax to the Government on Rs. 12,000 or not ? The Advocate- 
General had to contend that A was liable to pay, even though he had not realised any 
profit at all from his venture but had actually lost the whole of his capital. It seems 
to me that very clear and definite language in a taxing Act is necessary to make us 
hold that a person is liable under such circumstances. The Income-tax Act being a 
fiscal enactment has to be construed strictly against the Crown and I can see no provi¬ 
sion in our Act to make a person liable to pay tax on unrealised incomes or profits 
On the other hand all its provisions indicate to my mind that it is only realised 

income or profits that is taxable. ' . 

The Question what would amount to receipt or realisation of an income for the 
numose is not one that properly arises on this reference, for, in the case stated by 
the P Board it is expressly mentioned that the interest in the present case was neither 

S .“ever JbepU deals with asum of moneydue^e ^ — 

according to the directions or ms r benefit thereof, there would be a case of 

charge for himself and the payeeSf the profits due to a part- 

ST credit theWs own was 

Brooks (.) already r efened to with referenced 

(1) (1889) '4 App. Cas. 493- 
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the money in Melbourne. Payment by a bank of interest earned by a fixed deposit to 
a person’s current account in the bank itself would also amount to a receipt by him as 
held in Mathews v. Cork County Council (i). Again in the case put by the Board, 
of a Nattukottai Chetty not drawing the interest that has accrued to him but leaving 
it with the payer to be added to the capital and to carry interest itself, would also be 
^ ^^f rci isation tli^j view I am taking. Reference may also be made' to the 

judgment of Lindley L. J., in Gresham Life Assurance Society v. Bishop (2) on the 
point. In each case when the question arises it will have to be decided on its facts 
whether there has been a receipt or not. 

Although actual receipt of cash is not required to constitute a realisation of 
the income or profit in my view, I am clearly of opinion that a sum of money unrealised 
in any manner by the assessee is not liable to be included in the amount for which he 
is taxable under the Income-tax Act, VII of 1918. The tax can be levied during the • 
year when the income or profit is realised and the Crown therefore loses nothing in 
having to wait. I therefore agree that our answer to the reference must be in the 
negative. 

THE COURT :—Respondents' costs will be paid by Government within three 
months from this date. Pleader’s fee will be Rs. 250. 


[ 21 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Macleod Kt. Chief Justice , and Mr. Justice Fawcett. 

[12th October 1920.] 

In the Matter of Doraiswami Iyer & Co. .. Assessees. * 

In the Matter of the Specific Relief Act, 1877. 

In the Matter of the Excess Profits Duty Act, 1919. 

^ Exce /f t P ™£ ts Dut f Ac f °f , 9 , 9 )» Section* 3, 15, Sc A. /, clauses 1, 2 and 3 “ Office **■ 

employments Excepted business?'—Agents of a mill company , whether officers or servants of comOanv 
-Income-tax Act (VII of 1918), Section ^Specific Relief Act (I of 1877), Section ^ * 

^cess^rD^Tcrby 7 heVco^tl[ Cdlecton^mbay. N They "T* ** 

duty under cl. (2) of Schedule I to the Excess Profits Duty Act. The Chief Rev<»mi#> a ^ 
whom they appealed decided that they were not exempt f?om kch duty on ih? 7 £nd 


• (1921) I. L. R. 45 Bom. 1064 ; 23 Bom. L R. 609 ; 63 Ind. Cas. 775. 

which If? 1 * h » 

or owned or carried on in a„ y p.ace in I„!% a Pe ™" 

Schedule I. Excepted Business : 

(0 Any business the income from which is agricultural income. 

(2) Offices or employments. 

~ qualifications o f 

ZZT " hiCh iS Sma "' When ~--ared P wi.h 

^i^se=ssi3=as£SSKsas 


(0 (* 9 to) 2 Ir. R. 5 2I. 




(2) (1902) A. C. 287. 
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i?' 16 peUU .° nerS app, ' ed c to ,he Hi S h Court for an order calling upon the Chief Revenue 

section 45 of the Specific Relief Act. to draw up a statement of the c«e and 

" w , n op, n ,on ‘hereon to the hfigh Cour«, or. in the alternative. »o hear and deter 
mine accoraing to law the petitioners application to refer the said question to the High .Court -. 

, Htld ' that . the Chief R , ev * nue Authority was satisfied that a reference was unnecessarv 
and it was authorised to cone to that decision under section 51 of the Income-tax Act ; ^ 

l il ,der se # cllon 51 °J the Inco!ne tax Act it was not incumbent on the Chief Revenue 
Authority to make a reference whenever an application fora reference was made • 


(3) that the provision in Schedule I to the Excess Profits Duty Act should he 
ing generally the three kinds of businesses which were enumerated under clauses i 
Schedule ; 


read as govern- 
2 and 3 of the 


(4) that the persons in the position of petitioners, acting as agents, secretaries and treasurers 
or agents of a mill company under the usual form of agreement, and remunerated by a commis¬ 
sion which would depend either on the out-turn or on the amount of profits, were not to be consi- 
dered as carrying on a business excepted under Schedule I and were not under clause (2) of Sche- 

dule I, whole-time officers or servants of the business, or omcers of the company in the strict sense 
of the word, or servants. 


The petitioners were carrying on business in Bombay as the agents of the 
Aurangabad Mills Ltd., a joint stock company, incorporated under the Indian Com¬ 
panies Act, situated in Aurangabad in the territories of His Exalted Highness the 
Nizam of Hyderabad. 

They were entitled to receive from the said company a remuneration often per 
cent, on the net annual profits of the company for their services as such agents, sub : 
ject to a minimum of Rs. i?,ooo per annum irrespective of the profits of the company. 

The Collector of Income-tax, Bombay, served the petitioners with a notice 
assessing them in the sum of Rs. 23,042-13-0 as excess profits duty and demanding 
payment of the same from them. 

The petitioners presented a petition to the Chief Revenue Authority claiming 
exemption from duty under clause (2) of Schedule I to the Excess Profits Duty Act. 
A partner in the petitioners’ firm appeared before the Chief Revenue Authority and 
claimed exemption from payment of the duty and also applied that the Chief Revenue 
Authority should refer the case to the High Court under section 51 of the Indian 
Income-tax Act. 

The Chief Revenue Authority decided that the petitioners were not entitled to 
exemption from such duty on the following ground and declined to state a case for 
reference to the High Court as no other mill agent had claimed such exemption except 
in one other case in which the Chief Revenue Authority had decided against the 
agent :— 

The appellants are really a separate firm carrying on under a contract a 
commission business for the mill firm. This does not seem to me to be at all an 
‘Office or employment’ which under section 1, cl. 2, would be exempted. The appellants 
really constitute a separate business technically from that of the Mills Company of 
which they act as agents. The point is, I think, clear and it seems to me not neces¬ 
sary to refer it to the High Court as asked by the appellants. 1 confirm the duty at 
Rs. 24,579 less twenty-five per cent, allowance under section 7 as usually allowed to 
mill agents, as they have no actual capital.” 

The petitioners submitted that the Chief Revenue Authority in refusing to 
state a case for reference to the High Court had failed and jrefused to exercise its 
discretion in that behalf according to law and that such refusal was arbitrary and 
capricious ; and that they were entitled to exemption from payment of excess profits 
duty under cl. 2 of Sch. I of the Excess Profits Duty Act. 

They prayed that the High Court should call upon the Chief Revenue Autho¬ 
rity, under section 45 of the Specific Relief Act, to draw up a statement of the case 
and refer it with its own opinion thereon to the High Court ; or, in the alternative, the 
High Court should order under the said section the Chief Revenue Authority to hear 
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and determine according to law the petitioners’ application to refer the said question 
to the High Court. 

The petition was heard by Setalvad J M who granted a rule calling upon the 
Chief Revenue Authority to show'cause, if any, why an order in terms of the above- 
mentioned prayers should not be made. 

The rule came on for hearing before Macleod C. J. and Fawcett J. 

Colt matt , with B. J. Desni for the petitioners, in support of the rule nisi. 

Sir" Thomas Stfan&man, the Advocate-General, for the Chief Revenue 
Authority. 

JUDGMENT. 


This is a rule granted to the petitioners whereby it was ordered that the Chief 
Revenue Authority of Bombay should show cause, if any, why it should not, under 
section 45 of th,e Specific Relief Act, draw up a statement of the case showing why 
the petitioners have not been exempt from payment of excess profits duty under 
clause 2 of Schedule 1 of the Excess Profits Duty Act X of 1919 and refer it with its 
own opinion to the High Court, or, in the alternative, why the Chief Revenue Autho¬ 
rity under the said section of the said Specific Relief Act should not hear and deter¬ 
mine according to law the petitioners’ application to refer the said question to this 
Honourable Court. 


Under section is of the Excess Profits Duty Act, sections 49 to 52 of the 
Indian Income-tax Act of 1918 are applicable. Section 51 of the Income-tax Act says : 

“If in the course of any assessment under this Act or any proceeding in 
connection therewith other than a proceeding under Chapter VII, a question has arisen 
with reference to the interpretation of any of the provisions of this Act or of any 
rule thereunder, the Chief Revenue Authority may, either on its own motion or on re¬ 
ference from any Revenue officer subordinate to it, draw up a statement of the case 
and refer it, with its own opinion thereon, to the High Court, and shall so refer any 
such question on the application of the assessee unless it is satisfied that the appli¬ 
cation is frivolous or that a reference is unnecessary.” 


The Collector and the Chief Revenue Authority decided that the petitioners 
were liable to be assessed under the Excess Profits Duty Act, as under section 3 the 
Act was applied to every business other than the businesses specified in Schedule I 
The Petitioners contended that they come.within one of the exceptions in Schedule I.' 
The Chief Revenue Authority in its decision states “ The appellants are really a 
separate firm canying on under a contract a commission business for the Mills firm 
This does not seem to me to be at all an ‘ office or employment ’ which under Sche^ 
dule I would be exempted. The appellants really constitute a separate business 

^ ^ -? f thC Mi,,S Ccmpany of which they as agents. The" 
asked^by^appehants!’ ** SCemS t0 ^ neceSSary to refer h to the Court as 


Therefore, the Chief Revenue Authority was satisfied that a referertce was 

and - U , nder section 51 of the Indian Income-tax Act, the Chief Revenue 
Authority was authorized to come to that decision. We are asked .mrfo'r 

of the Specific Relief Act to hold that the making of the reference whs cTeariv incn^ 

£“‘ the Chief Revenue Authority in its public character ; but it is clearly not 

IhZuhT T kC 3 re iT nce whenever an application for a reference is made al 
though it may be stated that section 51 is rather too wide in its terms There ' rer 

tainly might be cases in which, if the application for a reference were' refused the 

venue COnSider that ? was a case in which !t incumbent on the Ch ef Re 
venue Authority to make the reference. However, it may be as well to rnnciH* Vu 

^ dL 0r Y tS IneritS - and t0 see Whether the Chief Avenue Authority exercised a 
wise discretion in coming to the conclusion that a reference was unnecessary. “ 
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The petitionerscontend that all offices or employments without any exception 
come within the term excepted business” in Schedule I. Now the proviso which 
comes after No. 3 in Schedule I is obviously taken from section 39, Chapter 8q 
of the English Finance Act (No. 2) of 1915. That section provided that the trades 
and businesses to which that part of the Act applied were all trades or businesses 
(whether continuously carried on or not) of any description carried on in the United 
Kingdom or owned or carried on in any other place by persons ordinarily resident in 
the United Kingdom excepting those described in (a), ( b ) and (c), but included the 
business of any person taking commissions in respect of any transactions or services 
rendered, or any agent of any description not being a whole-time officer or servant of 
the business or a commercial traveller or an agent whose remuneration consists wholly 
of a fixed and definite sum not depending on the amount of business done or any 
other contingency. 

The draftsman of Schedule I evidently took that section for his model, but did 
not exercise sufficient care in the transposition of its terms which became necessary 
owing to the businesses which were excepted being entered in a Schedule instead of in 
the body of the Act. The last paragraph of section 39 of the English Finance Act 
made it clear that certain businesses were included in the term “all trades and busi¬ 
nesses” and did not come within any of the exceptions. The proviso in Schedule I 
can, strictly speaking, only be appropriately attached to Exception 2 and possibly to 
Exception 1, but I think the only way in which the proviso can be given any meaning 
is to read it as governing generally the three kinds of businesses which were enume¬ 
rated under headings Nos. 1, 2 and 3 or, put in another way, as including the busi¬ 
nesses mentioned therein as within the terms of section 3 of the Act. Any other con¬ 
struction given to the proviso woulcf result in absurdity. If attached to heading No. 3 
only it becomes meaningless. Obviously it was never intended that persons in the 
position of the petitioners acting as agents, secretaries and treasurers, or agents of a 
mill company under the usual form of agreement and remunerated by a commission 
which would depend either on the out-turn or on the amount of profits, were to be con¬ 
sidered as carrying on a business excepted under Schedule 1. Nor can it be said that 
the petitioners are whole-time officers or servants of the business, because all that the 
agreement provides for is, that subject to the control of the Directors the said firm 
shall have the general conduct and management of the business and affairs of the 
company. They are not officers of the company in the strict sense of the word, nor 
are they servants. They are a firm which for a certain agreed remuneration has con¬ 
sented to do the work which is detailed under clause III of the agreement. There is 
nothing whatever in the agreement which would prevent the petitioners carrying 
on any other business so long as they carried on the work under the agreement in the 
proper manner. 

J think, therefore, on every ground the rule must be discharged with costs. 

Solicitors for the petitioners : Bhaisankiur, Kangn find Ghifdaflal. 

Solicitor for the respondents : ./. C. G. Bowen. 
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[ 22 ]' IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Macleod Kt. Chief Justice^ and Mr. Justice Fawcett. 

[21’st October 1920.] 

In the matter of the Bombay and Persia Steam Navigation 
Company, Limited .. Assessees*. 

Excess Profits Duty Act (X of 1919), Schedule II, cl. j, proviso—Whether accumulated profits 
can be treated as capital—Meaning .of " employed in the business "—Specific Relief Act (/ of 1877), 
Section 45— Income-tax Act {VII of 1918). Section S i—Chief Revenue Authority . if bound to refer 

^ nder the P roviso to cl. I to Schedule II of the Excess Profits Duty Act. 1919, accumulated 
ffon 6 h°/»K C °T any C l nn0t be trealed as capital un,ess the y are employed in the business. The ques- 
tiUed to decid°e ^ S ° emp,oyed is one of faCt which ‘he Chief Revenue Authority is en- 

ot '•.c t aan y W e mtloycSfta be* he Pr ° ViS ° -t.nl meaning 

J^ C A hi f-r K r e u Ue Auth ° I i t . y is not bound t0 make a reference under section ci of 'the 
Incometax Act if he has reasonable grounds for being satisfied that it is unnecessary to d S <> so. 

^ Per . MacUod C. /.—It would be open to the Court to consider th? grounds on which the Chief 
Revenue Authority was satisfied that a reference was unnecessary. Ifa questionarosewift irari 

£-k c, r l'="■ 

«t^“ e,her,bat Au,hort,y * ouid ‘•j-sSMsifs'JSi 

The petitioners were a company carrying on business as ship-owners in Bombay 
. 1 P 1 hcy w * re c * 1Ied u P<> n by the Collector of Income-tajc to make a return under 

£ - a - — srjss 

the petitioners with Lces^p^^du^yinlheTurn 0!°^ 6,4^379-4*0 ™ SeSSed 

I, .. The P et *tioners preferred an appeal to the Chief Revenue Authority Gainst 
the said assessment on the ground that the Collector had refused to take int^ ! 

cash and investments which amounted to Rs ,0811 a « • account 

capital on 31st December ,918 except to the extent of fortt lakh/ T* part of the 
3ist December 1917, the cash and investments amounted to Rs. 89,^ 

. • j The petitioners alleged that the said sum of Rs ,0811 Ma ' h.H k 

into consideration, to the High Court under section ^ est . mepts shou,d be taken 
Act. , 9 , 9 . and section S t 3 uew£ Act ° f ‘ he EXCeSS Profits Duty 

letter ‘h"***" ' Vr ° ,e t0 the Chi< * R «~ Authority the following 

assessmem^po'nus 4 of *the*exceS pndits^duty'and^o^the 8 * 31 ' 1 ' 7 ° bj '" tion *he 

counsel that you should under section 15 of fhe Act anrfL r" then made by our 
Act. ,9,8. state a case for the opinion of the Hteh CW T 5 * °J the '"“me-tax 
mulate the questions upon which we desire a cas^to be staTe'd^ 6 h ° n ° Ur t0 f ° r ' 
Such questions are :— 

W Whether moneys bona fide sex apart before j , 

P^gjij capital for th e purposes of the business and temn,™ ™ r °! rr ‘]' e acco “nting 
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sit with Banks or temporarily invested in securities is capital emplbyed in the busi¬ 
ness within the meaning of the proviso to section 6 (i) (b) (tii) of the Excess 
Profits Duty Act, 1919 ? 

(0 When such moneys represent the proceeds of property other than securi¬ 
ties held by the assessees before the accounting period ? 

(**) When such moneys are profits accumulated before the accounting period ? 

(»/V) When such moneys are profits accumulated during the accounting period ? 

{b) Whether the income arising from such deposits and investments having 
been included in the assessable profits, it does not follow that the assessees are 
entitled to have such deposits and investments included in the capital employed in 
the business ? 

(c) Whether if the deposits and investments referred to in question (a) are 
excluded from the capital, the Revenue Authority is entitled to include the income 
derived therefrom in the assessment ? 

“ We shall be glad to know at ycur early convenience and before you give a 
final decision upon our objection whether you propose to accede to our request to 
state a case. If you do not propose to do so we shall have no alternative but to 
apply to the High Court for a mandamus.” 

The Chief Revenue Authority passed orders, on 3rd August 1920, confirming 
the assessment made by the Collector and refusing to refer the said question to the 
High Court upon the ground that the law on the point was quite clear and it was 
therefore unnecessary to make such a reference. The following were his grounds :— 

“ This Company made very large profits during the war and invested a large 
amount of them in securities. They did not distribute these investments as divi¬ 
dends nor employ them in the business. They now claim that the securities are 
assets of the business and capital employed in the business, saying that they have 
entered into large contracts for laying out the money, and were prevented by the war 
from doing so, also that those are assets employed in the business because if the 
Company were liquidated these sums would be used to meet the liabilities, and if the 
business were sold, the securities would be assets. 

“ Under the Act, it is not the Company which is liable but the business of the 
Company. The first proviso in section 6 states the basis for determining the average 
profits of the standard years, and states clearly that it is the average capital “ em¬ 
ployed in the business” which is the basis. The words “ capital so employed” make 
this still clearer. Again Schedule - II (1) (c) proviso shows that accumulated profits 
must be employed in the business if they are to be taken as capital. 

“ it is quite clear to me that a great part of the profits which were invested are 
in the present case under appeal in no sense capital employed in the business, but 
merely immense profits obtained in exceptional circumstances which the firm did not 
and could not employ in the business. To allow such profits to be counted as capital 
would defeat the whole letter and spirit of the Act, and the result would be that 
those concerns which made the heaviest profits would escape all excess profits duty by 
investing them in securities. No other firm has raised such a contention before me. 

“ The only other point to consider is whether the Collector has estimated the 
working capital correctly. Here he has allowed forty lakhs invested which I consider 

very liberal. 

“it has been represented that under section 51 a case should be stated by me for 
the High Court as to the interpretation of the words capital employed in the usi- 
ness.’ The firm wants this interpreted as the total capital of the Company. I am 
satisfied, however, that, such a reference is quite unnecessary. The Act, section 
and Schedule II (1) (c) proviso are absolutely clear on the point and show that y 
capital employed in the business is to be considered capital. 
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“I reject the appeal and confirm the gross duty at' Rs. 6,91,604-8-0/’ 

On the nth August 1920, the Chief Revenue Authority informed the peti¬ 
tioners that in calculating the income liable to duty, income arising from investments 
excluded from business capital had not been taken into consideration. 

The.petitioners submitted that by reason of the proviso to section ,6 (1) (h) 
(iVi) and Schedule II of the Excess Profits Duty Act of 1919 the said cash and in¬ 
vestments as on 31st December 1918, or in the alternative, on 31st December 1917 
as far as they represented assets which had not been replaced and so far as they 
consisted of accumulated profits should have been taken into consideration for the 
purposes of the said assessment ; that it was never suggested that the capital 
represented by such cash and investments had not been bona fide retained in the 
petitioner’s business for the purposes of carrying on the same ; and that the question 
of whether such cash and investments should be taken into consideration is a. sub¬ 
stantial question of law and that the reasons given by the Chief Revenue Authority 
refusing to refer the said question to the High Court showe.d that he failed to exer¬ 
cise his discretion^ under section 51 of the Income-tax Act, judicially and refused 
arbitrarily to refer the said question. 

The petitioners prayed for an order, under section 45 of the Specific Relief 
;*ct, inviting the Chief Revenue Authority to refer the questions set out in Ex. D 
together with its opinion thereon for the decision of the High Court, or in the alter¬ 
native to hear and determine according to law the petitioners’ application to refer the 
said questions to the High Court. 

The petition came oi> for hearing before Setalvad J. who granted a rule calling 
upon the Chief Revenue Authority to show cause why an order as prayed for by the 
petitioners should not be made. 


The matter came on for hearing before Macleod C. J. and Fawcett J. 
Coltman , for the petitioners, in support of rule. 

Sir Thomas Strangman , Advocate-General, for the respondent, 

JUDGMENT. 


MACLEOD C. J.—The petitioners were assessed on the 30th October 1010 
under the Excess Profits Duty Act (X of 1919) in the amount of Rs. 6,48,369-4-0 and 

n0tlCC ther ® of from the Collector of Income-tax (Exhibit B). Thereupon 

Authnritv 1 T* P rese £ ted , an a £ ainst the said assessment to the Chief Revere 

Authority claiming that they were entitled to be held exempt from assessment The 

In™** T 15 heard 0I 1 the 3 rd August 1920, when the assessment of the Collector of 
Income-tax was confirmed. The petitioners requested the Chief Revenue Authority 

Revlnu^A^h f °t thC ° pin , ion of the Hi S h Court but on the nth August the Chid? 
necwsa^y n Y at 3 reference to the Hi gb Court had befrJ deemed u^ 


Anf . P n 20t k August th * petitioners obtained a rule calling upon the Chief Revenut 
Authority to show cause why he should not be ordered to refer to this Hon’hl#* r* * 
for its decision the questions set out in Exhibit D to the ?? We C ° Ur1 

whether the cash and investments referred fob par^raphTofthe petition sST 

unonVk* 0 C0ns,deratl0n for purposes of excess profits duty, togetherwith his oninior 

not ^®red^ohear ^n/detera^e’accord'ing’to'Jaw^the pedtionere’^'appu/t^ 011 !^ 
refer the above questions to this Hon’ble Court. The alternative nravp? !! t0 

SXTSi ‘ 01 Atl *" a S'-"" 1 - II >>'«■»’ wrn "S'S 


Section 45 of the Specific Relief Act provides that— 
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The High Court may make an order requiring any specific act to be done or 
forborne within the local limits of its ordinary original civil jurisdiction by any person 
holding a public office : 

Provided (a) That the application for such order be made by some person 
whose property, franchise or personal right would be injured by the forbearing or 
doing of the said specific act, 

“ (6) That such doing or forbearing is under any law for the time being in 
force clearly incumbent en such person in his public character, 

“ (c) That in the opinion of the High Court such doing or forbearing is con¬ 
sonant to right and justice, 

“ (</) That the applicant has no other specific and adequate legal remedy, 

and 

“ (e) That the remedy given by the order applied for will be complete.” 

Act X of 1919 is an Act to impose a duty on excess profits arising out of certain 
businesses, and it is admitted that the Act applies to the business carried on by the 
petitioners. Sections 5 and 6 provide for the methods in which the excess profits 
are to be ascertained for the purposes of assessment. 

Section 7 gives the Collector power to make allowances for special circum¬ 
stances. 

Section 8 provides for an appeal to the Chief Revenue Authority against the 
decision of the Collector on application under section 7. The decision of the Chief 

Revenue Authority is final. 

• 

Section 15 provides that certain sections of the Indian Income-tax Act (VII 
of 1918), including sections 4.9 to 52, shall apply as if they referred to excess profits 
duty instead of to income-tax. 

Section 51 of the Indian Income-tax Act (VII of 1918) provides that if, in the 
course of any assessment under the Act, a question has arisen with reference to the 
interpretation of any provision of the Act or of any rule thereunder, the Chief Revenue 
Authority shall refer any such question on the application of the assessee*with its 
own opinion thereon to the High Court, unless it is satisfied that the application is 
frivolous or that a reference is unnecessary. 

The wording of the section is not very satisfactory. On a strict construction 
the Chief Revenue Authority could always avoid referring a. question on the. applica¬ 
tion of the assessee by saying it was satisfied the reference was unneces¬ 
sary, and then it would be difficult for the Court to hold that it was incum¬ 
bent under the Act for the Chief Revenue Authority to refer the question. I think, 
however, it would be open to the Court to consider the grounds on which the Chief 
Revenue Authority was satisfied that a reference was unnecessary. For instance, if 
a question arose with regard to the interpretation of. a section which was so complex, 
so intricate, that it was clearly advisable that the question should be finally deter¬ 
mined by a judicial authority rather than by the Chief Revenue Authority, I doubt 
whether that Authority would be justified in saying that it was satisfied that a 
reference was. unnecessary. In order, therefore, to decide whether, in this case, the 
Chief Revenue Authority had reasonable grounds for being satisfied that a reference 
with regard to the questions which had arisen was unnecessary, we must consider the 
sections of the Act which provide for the assessment of excess profits duty. 

Section 2 defines the accounting period as the twelve months ending the 31st 
March 1919, or, if the accounts of the business have been made up within twelve 
months for the purpose of the Indian Income-tax Act, 1918, in respect of a year 
ending on any date other than 31st March, then the year ending on that date. 

Section 4 imposes a duty of 50 per cent, on the amount by which the profits 
in the accounting period exceed, the standard profits. 



BOMBAY & PERSIA STEAM NAVIGATION CO., IN RE. 


lot 


Section 6 (i) (a) and ( b ) prescribe various methods for calculating standard 
profits. If they are calculated under ( b ), there is a proviso that if the average 
capital employed in the business in the years adopted for the purpose of determining 
the standard profits is less or more than the capital so employed at the end of the 
accounting period, there shall be made to or from the standard profits an addition or 
deduction, as the case may be, which shall bea* to the standard profits the same 
proportion as such decrease or increase of capital bears to the average capital so 
employed in the year so adopted. For the purpose of ascertaining the average capital, 
the capital employed in the business in any year shall be deemed the capital so em¬ 
ployed at the end of that year. 


By sub-section (4) no increase of capital made after the 31st December 1918 
shall be taken into account in any case and no such increase before that date shall 
be taken into account, when it appears, or to the extent to which it appears, that the 
increase was made with intent to eyade or has the effect of evading the payment of 
the excess profits duty. To take, therefore, a concrete instance, if the standard 
profits are one lac on an average capital of ten lacs, and the capital at the end of the 
accounting period is twenty lacs, then the standard profits will be increased to two lacs. 
It is obvious, then, that the more the capital at the end of the accounting period 
can be increased, the greater the addition to the standard profits, with a correspond¬ 
ing decrease in the amount on which the excess profits duty can be levied. 

Schedule II to the Act prescribes how capital is to be ascertained— 

The amount of the capital of a business shall, so far as it does not consist 
of money, be taken to be— 


f . CA So far as . il consists of assets acquired by purchase, the price at which 

utaid^hr;^ ' jecttoanyproper deduc “ d «-» 

“( 4 ) So far as it consists of assets being debts due to the business the nomi- 
nal amount of those debts subject to any deduction which has been allowed or is 
allowable in respect of those debts under the Indian Income-tax Act, ,918 and 

Ibi, cJ!"" »*. nx.lter in 1. 

in the otdTaT'colrrem^^1*™* would, 
not be capital, but nothing in the provisions regardbig the atc^ainmenfof^he W °>‘! 

^loyZTZ tJSr aCCUmUhted Pr ° fitS bei "S treated as capital” if^ar,! 


Now, the petitioners’ balance sheet for the vear onrK™ n„ ~ 

1918 shows a total of . 1,9 lacs odd, fpr cash and investments No ttoubt ' 

Of this amount was required to meet recognised liabilities, P° rtl0n 
of the balance sheet, but it is equally clear and I do not on the other side 

it, that some portion'of this arnLnt^epTesemedac^mil'atd 

prior to the accounting period. Those profits which P , . for the years 

cannot be treated as capital for the pu^osls of t he Act * the business - 

wath regard to the interpretation of Schedule II which • nothing, therefore, 

Assuming that the quesUons were refe,Ted t0 Is wha^ thfn.onf 3ny dif ? cul ‘y- 
the proviso to clause (i) of the Second Schedule we cVni.$ h ? P interpretation of 

Profits cannot be treated as capital unless they are employed in lhe^bustes^ 
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ChJpf h R^° r n0t l h ?u arC erap,oyed in the business, is a question of fact which the 
Chief Revenue Authority is entitled to decide on the materials before it. 

The petitioners claimed that the whole of their cash and investments were 
employed in the business. They made no attempt to assist the Collector or Chief 
Revenue Authority in deciding how much was employed in the business with the 
result that a haphazard guess was made at the amount, instead of employing proper 
accounting methods. The questions which the petitioners formulated in their letter 
of the 5th August to the Chief Revenue Authority, were really questions for a 
Chartered Accountant and not questions with r gard to the interpretation of the Act 
Supposing those questions were before the court, they could only be answered with the 
assistance of experts. But it may be permissible to make a few remarks on the facts 
p S i?^ ent€ i d to us ‘ Ordinarily speaking, the excess in a balance sheet of assets over 
liabilities is profit. On the balance sheet produced before us that excess is over 
sixty lacs, if the reserve fund is not considered as a liability since it represents past 
profits which have not been distributed. But if the ships are valued as the petitioners 
wish them to be valued for the purpose of increasing the capital as at the end of the 
accounting period, the profits would be over rupees eight)-six lacs including of course 
the profits earned during the accounting period This amount is actually represented 
by cash and investments and could be distributed among the shareholders by way of 
dividend. If, however, it was represented by ships, even though they were purchased 
at the end of the accounting period, it would be profit employed in the business. 


As on the 31st December 1918 it had not been so employed, it cannot be 
argued that it makes no difference so long as it was intended to be employed. The 
Act does not say that profits intended to be employed in the business can be treated 
as capital. We have not got the calculations before us on which the Collector came 
to the conclusion that the capital at the end of the accounting period was twenty-four 
lacs, but the best advice I can give the petitioners is that they should ask the 
Collector, or the Chief Revenue Authority to re-consider its decision, and instead of 
adopting an absolutely impossible attitude in calculating the capital, to satisfy him by 
proper accounting methods what amount of the accumulated profits now represented 
by investments are actually employed in the business. 


In my opinion, the Chief Revenue Authority had reasonable grounds for being 
satisfied that it was unnecessary to refer to the High Court the questions which had 
arisen with regard to the interpretation of the Act and the rule should be discharged 
with costs. 


FAWCETT J.—I agree that it has not been shown to be “ clearly incumbent 
on ” the Chief Revenue Authority to refer the questions mentioned in this petition 
under section 51 of the Indian Income-tax Act, 1918, and that the rule should be 
discharged with costs. 


The words “ employed in the business ” in the proviso to rule I of Schedule II 
to the Excess Profits Duty Act, 1919, prima facie bear their natural meaning of 
“actually employed in the business”, and cannot properly be construed as if the words 
were ** employed or intended to be employed in the business. ” If the latter had been 
intended, they would presumably have been used, just as they are used in Schedule D, 
Cases 1 and 2, rule 3 (f) of the English Income-tax Act, 1918, which specifies any 
sum emplpyed or intended to be employed as capital in such trade, profession, em¬ 
ployment or vocation/’ 

In my opinion, the interpretation put on the proviso by the Chief Revenue 
Authority is correct, and he had reasonable grounds for being satisfied that it was un¬ 
necessary to make the reference to the High Court, which the petitioners asked for. 

Solicitors for the plaintiff : Messrs. Crawford, Bayley & Co. 

Solicitor for the defendant: Mr \J. C. G. Bowen. 
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NOTE. 

An appeal against this decision was preferred to the Judicial Committee of the Privy Council. 
The Privy Council reversed it and the rule nisi was made absolute. See Alcock, Ashdown and 
Company , Lid. v. Chief Revenue Authority of Bombay, reported infra. —-Ed. 


[ 23 ] IN. THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt. Chief Justice, Mr. Justice Mullick 

and Mr. Justice Bucknill. 

[6th January 1921.] 

In the matter of Raja Jyoti Prasad Singh Deo of Kashipur, in the 

district of Manbhum .. Assesses* 

Income-tax Act (VII of xgtS), Secs. 5, 9 ail I if —Income from rent and royalties from collie¬ 
ries—If derived from business—Road cess and public works cess , if allowable as deductions. 

The income which an assessee gets as rents and royalties from collieries owned by him is not 
“ income derived from business" within the meaning of section 5 (iv) of the IncQme-tax Act but is 
‘income from other sources’ coming under cl. ( vi ) of section-5 of the Act. 

In assessing such income to income tax, any amount paid by the assessee as road cess and 
public works cess should not be deducted in the computation of his taxable income. 

Reference [Miscellaneous Judicial Case No. 102 of 1920] under section 51 of the 
Income-tax Act. 


CASE. 


This is a reference to the High'Court under the provisions of section 51 of the 
Indian Income-tax Act, 1918, made at the instance of the petitioner Raja Jyoti Prasad 
Singh Deo of Kashipur in connection with the assessment of the petitioner to income- 
tax. The question on which the decision of the High Court is desired is whether 
payments made by the petitioner on account of the local cess are to be deducted 
before his income is assessed to income-tax under section 11 of the Income-tax Act. 

The petitioner, Raja Jyoti Prasad Singh Deo of Kashipur, has been assessed to 
income-tax upon receipts amongst others, of Rs. 1,70,706-6-6 on account of rents and 
royalties from collieries. Local cess is levied upon these receipts to the amount of 
Ks. 10,669. The petitioner claims that the cess payment should be deducted before 

income-tax is assessed ; in other words that the income assessable to the tax 
is Rs. 1,60,037-6-6, not Rs. 1,70,706-6-6. 


Rents and royalties from mines fall under the head “ Income derived from 
other sources , and their assessment is governed by section n of the Act. The 
petitioner s plea was overruled in the Commissioner’s Court on the ground that the 

anrp^fn and Pr ° fitS Ude r d un J * e 5 th .‘ S head are t0 ** be computed after making allow- 

expendltu - (-t bemgin the nature of capital expenditure) incurred 
solely f °r the purpose of making such income or earning such profits”, and that ex- 
penditure on cess is not incurred in order to make the income, but is levied because 
the income has been made. The Court relied also upon the fact that a similar 

claused Impo 7 t \ u P° n . deductions tom “ income derived from business ” by sub- 

( a) SeCtl ? 9 ’ ° f the A_ct A S a mst this finding the petitioner 
and i, IV r° a ^ fo ^ a reference to the High Court under section 51 of the Act 
allowed aPPhCat, ° n d06S n0t appear t0 be frivoIous or groundless the reference * 


The petitioner’s case is that profits mean net profits after deducting all out 

goings, or, in other words, they are the “excess of receipts over expenses DroDerh 
chargeable to revenue account.” The cess is leviable upon the property the tax oJ 

Itisalsrk r a ^ e rh!7tV dUCting CCSS ? e Pr ° fitS t0 the person ca ™ot! be Ascertained 
— ar g ued » but the argument needs mention only because it is urge d that, in s< 

* (l92, ) 6p ‘ L * 6 - Pat. 81 ; 2 Pat. L. T. 188 ; 60 Ind. Cas. 357. 
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far as the finding in the Commissioner's Court is supported by section 9 of the Act 
the deductions permitted under that section are not expenses and are not specified 
and even if such expenses should' be deemed to be covered by sub-clause (ix) of 
clause (2) of the section, yet in fact expenditure on account of cess is incurred solely 
for the purpose of enabling the petitioner to earn his profit. 

On behalf of the Collector it is represented that the practice has always been 
to levy income-tax on such profits without deduction of cess, and that note 9 under 
section 4 on page 10 of the Income-tax Manual declares that an owner of mines 
(whether worked by himself or a lessee) is liable to pay both income-tax and cess on 
the same net profits derived, or royalty received by him from the mines. 

It appears to the Board that the wording of clause (2) of section 11 of the Act 
is against the petitioner, but that there is foundation in common sense for the argu¬ 
ment that a sum which-is levied on the proceeds of a property, before such proceeds 
are at an owner’s disposal, and which is not at the owner s disposal itself, is not part 
of his income. It is arguable that such a sum does not fall at all-within the operation 
of the Income-tax Act. Also, whilst cess and income-tax have been held to be leviable 
on the same profits it is open to question whether they are leviable on the same pro¬ 
fits upon precisely the same calculation. The ruling upon which the note cited 
depends, Xlanindra Chandra Nandi v. Secretary of State for India in Council , (i), 
does not appear plainly to determine-this point. 

Noresh Chandra Sinha and N. C. Ghosh for the assessee. 

Sultan Ahmad (Government Advocate) for.the Crown. 

JUDGMENT 

DAWSON MILLER C. J.—This case comes before us on a reference by the 
Board of Revenue under section 51 of the Indian Income-tax Act, 1918. The refer¬ 
ence was made upon the petition of Raja Jyoti Prasad Singh Deo 6f Kashipur whose 
taxable income has been assessed by the Deputy Collector including a sum of 
Rs. 1,70,706 the amount derived by him from rents and royalties of certain collieries. 
Road cess and public works cess amounting to Rs. 10,669 have also been levied on 
these rents and royalties under the Cess Act. The petitioner claims that this amount 
should be deducted in assessing his taxable income derived from the source named. 
The question submitted for our determination is whether the full amount of the-rents 
and royalties received is subject to income-tax, or whether, as the petitioner contends 
the amount paid in respect of cesses should be deducted in ascertaining the taxable 
income. Section 5 of the Income-tax Act enumerates the classes of income which 
shall be chargeable to income tax. They are (/) salaries, (* 7 ) interest on securities, 
(Hi) income derived from house property, (iv) income derived from business, 

(v) professional earnings, and (vi) income derived from other sources. With regard to 
each of these sources of income the Act provides how the taxable income shall be 
arrived at and what allowances shall be taken into account in determining the amount 
to be taxed. For the purposes of this case, it is only necessary to refer to the 
provisions made with regard to class (iv) “income derived from business” and class 

(vi) "income derived from other sources”, as it is under one or other of these heads 
that the income in question falls. In my opinion the income jn question falls under 
class (vi) but as the petitioner’s first contention is th^t it falls under class (iv) it is 
desirable to refer to the sections of the Act which deal with both these classes. 
Income derived from business is dealt with in section 9 of the Act which provides 
that the tax shall be payable by an assessee under the head income derived from 
business” in respect of the profits of any business carried on by him. It then sets out 
the allowances which may be deducted in computing the profits, rhese include any 
rent paid for the premises in which the business is carried on, repairs to the premises, 
interest on capital borrowed for the purposes of business, premiums paid for insurance 
on the buildings, machinery or plant and repairs to the same, certain sums or 


U) (1907) L L. R. 34 Cal. 257. 
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depreciation and renewals, sums paid on account of land revenue, local rates or 
Municipal taxes in respect to the premises, and lastly, any expenditure (not being in 
the nature of capital expenditure) incurred solely' for the purpose of earning such 
profits. 

Section xi deals with income derived from other sources and provides : (x) 
‘ The tax shall be payable by an assessee under the head ‘income derived from other 
sources’ in respect of income and profits of every kind and from every source to 
which this Act applies (if not included under any of the preceding heads) with the 
exception of agricultural income. (2) Such income and profits shall be computed 
after making allowance for any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of making such income or earning such 
profits, provided that no allowance shall be made on account of any personal 
expenses of the assessee.” 


The petitioner contends in the first place that the income denved from rents 
and royalties is income derived from business and that it is only the profits arising 
from such business that are taxable and the profits can only be arrived at after 
deducting expenses such as cesses and other expenses chargeable to revenue account 
which he is bound to pay. He admits that the deductions now claimed are not in¬ 
cluded amongst those which are prescribed in section 9 of the Act although that 
section does provide for the deduction of an allowance in respect of land., revenue, 
local rates or Municipal taxes in respect of business premises. If it is legitimate to 
draw any inference from the inclusion of local rates and Municipal taxes amongst the 
allowances permissible under the Act, the inference would point to the conclusion that 
it was the intention of the legislature to exclude cesses and similar charges other 
than those mentioned in the section. In fact, if the petitioner’s contention be correct 
that he is entitled, in determining the taxable profits, to exclude all expenditure 
chargeable to revenue account, it would have been unnecessary for the legislature 
expressly to include land revenue amongst the allowances to be taken into account in 
computing the taxable profits. The petitioner contends, however, that the allowances 
mentioned in section 9 and indeed in the other sections dealing with the tax payable 
are not exhaustive, and that it is only the profits of the business which can be taxed 
Although in the view I take upon the first point raised by the petitioner it is not 
necessary definitely to decide this question, I am of opinion that this branch of his 
argument cannot be supported. If in assessing the taxable income cesses must first 
be deducted it would seem to follow that in determining the amount of cess payable 
under the Cess Act upon the annual net profits’ derived from similar property the 
amount of income-tax should first be deducted, but it was held in Manindra Chandra 
Nandi v. Secretary of State for India (x) that an owner of mines is liable to pay 
both income-tax and road cess tax on the same net profits derived, or royalty received 
by him from the mines. That case, in so far as it dealt with the liability to pay 
Sf? ses \ wa ^ a ®™) e d by the Judicial Committee of the Privy Council [See Manindra 

nur a » l t/ a t Nandt £ l ecreta, y o/ Si f te f° r India (2)1 No case has been called to 

our attention m which taxes impbsed by statute, unless specially provided for in the 
Act, have been deducted in computing the amount payable either for cess or income- 
tax, but as in my opinion the income derived from rents and royalties of collieries 
does not come under the head of income derived from business, it is unnecessan 
definitely to determine this point. It seems to me that the income in question isTo 

nmirtvT 6 ! de r ed i? m !> usiness than is the ^come derived from the lease of house 
° r ? nd US( \ d for t 5 e pur P° se of carrying on business. The royalties received 
n the present case do not depend upon the profits earned by the lessees of the mine 

but upon the quantity of coal raised and the royalty will be payab e whether he 
lessees make a profit or not and section 9 has n o application to the present ** 

(0 (i9<>7) I. L. R. 34 Cal. 257 ; s C. L. J. 148 . 
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rw;v*rw am of ° pinion that the case falIs under section u, which refers to income 
derived from other sources. 

r cc , Th f, petit j,°" er c ° nt r ends ’ in the second place, that even if this is so the 
cess shouM he deducted from the taxable income. His argument based upon 
this section is two-fold. In the first place, he points out that the section refers 
to both income and profits, that income may comprehend something wider than profits 
but that the royalties in question are profits and can only be ascertained after deduct¬ 
ing all out-goings necessarily incurred not only for the purpose of earning the profits 
but charged thereon by statute to revenue account. It is true that the section relates 
to both income and profits. The section, however, is dealing with various kinds of 
income and includes all those not specially mentioned in the first five classes referred 
to in section 5, and it is quite conceivable that the word “profits” would be a more 
apt term than the word income” to describe some of the cases included. But I can 
see no reason why royalties received from mines should be regarded as anything other 
than income in the ordinary sense. There is no definition of the word “income” in 
the Act itself but its meaning as there used can, I think, be determined with suffi¬ 
cient accuracy from a perusal of the Act. Without giving an exhaustive definition it 
may be described as the annual or periodical yield in money or reducible to a money 
value arising from the use of real or personal property or from labour or services 
rendered, bearing in mind that in some cases e.'l, income derived from house property, 
the yield qiust be taken as the bona fide annual value and not necessarily as the 
actual yield. Investments' and rents derived from houses and land are instances of 
income arising from the use of property whilst salary, wages and professional earnings, 
including pensions, are instances of income arising froifi labour or services rendered. 


Income derived from business may, in certain cases, be a combination of both classes. 

It is not, however, the gross income so derived that is in all cases the taxable income. 
Certain allowances from the gross income are provided for by the Act and certain classes 
of income are exempt, but unless the exemptions or allowances are provided for by 
the Act there would appear to be no ground for holding that such are permissible. In 
the present case the only allowance provided for in section n is any expenditure, not 
being in the nature of capital expenditure, incurred solely for the purpose of making 
such income or earning such profits. As a last resort, the petitioner contends that the 
amount levied for cesses is an expenditure incurred solely for the purpose of making 
the income, but it would, in my opinion, be an undue straining of plain language to 
say that the payment of road cess is an expenditure incurred solely for that purpose. 
The liability to pay cesses results from the income having been made and the pay¬ 
ment of the cess can hardly be said to form a necessary part in the making of the 
income which must come into existence before the liability to cess arises. The pay- . 
ment of cess is a necessary expense arising in connection with the ownership of 
royalties but it is in no sense an expenditure incurred for any purpose incidental to 
the making of the income. 


In'my opinion, the question submitted foi decision to the High Court, viz.,' 
whether payments made by the petitioner on account of the local cess are to be 
deducted before his income is assessed to income-tax under section 11 of the Income- 
tax Act must be answered in the negative. The petitioner will bear the costs of this 
reference. 

MULLICK J— In my opinion the owner of a coal mine receiving royalty\ipon 
coal is not a person earning profits from a business. His income falls under section 5 
(v»), of Income-tax Act, as an income derived from ‘ other sources” and should be 
computed in accordance with the provisions of section ii. 

The Act makes a difference between income and profits. Profits are included 
w , bin the term income, but profits are not synonymous with income. For the pur¬ 
poses of the present case, however, this distinction is not material ; the royalties are 
income and the sole question is, whether the cesses payable under the Cess Act should 
b^ deducted before assessing income-tax. 
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In my opinion clause (2) of section 11 is exhaustive and no rates or taxes of 
which the basis of calculation is net profits after such profits have been earned can 
be deducted in making the computation. A comparison of clause (2) ( ix ) of section 9, 
the wording of-which is identical with clause (2) of section u, would seem to make 
it clear that expenditure incurred for the purpose of earning income or profits means 
sums paid or liabilities incurred, the purpose of which is to feed the spring from .which 
the income is derived. The expenditure must be incurred as a condition precedent to 
the production of the income. The payment of a tax which is conditional on the mak¬ 
ing of an income and which is to be calculated on the amount of such income after it 
has come into existence cannot be said to be expenditure for the making of such 
income. For our present purposes the term “net profits” as used in the Cess Act is 
synonymous with the term “income” as used in the Income-tax Act. 


In the next place, even if payment of.road and public works cesses could be 
called expenditure for the purpose of earning the income, it is clear that it is not 
expenditure incurred solely for such purpose. In so far as the State in return for the 
payment of the cesses grants inter alia to the assessee security for the enjoyment 
of his income the payment may be said to some extent to be made for the purpose 
of earning such income, but it cannot be said to be made solely for such purpose. It 
is for this reason that land revenue, local rates and Municipal taxes do not cpme 
under the exception provided in clause (2) (ix) of section 9 and special provision 
has been made for them in clause (2) (vi/ 7 ). No special provision has been made in 
respect of road and public works cesses and if the royalty receiver had been a person 
carrying on a business, he could not have claimed a deduction for them. 


The same principle must apply to the case of an assessee whose income has to 
be computed under section 11, and these cesses cannot be deducted in his case also 
A tax leviable as a condition precedent to the creation of the source of income such 
as a license fee, would stand on a different footing, but that is not the case here I 
agree, therefore, with the view taken by the learned Chief Justice. 

, ?, U< r K ^?f L l ~~ 1 a p ee generally. Cesses under the Cess Act, 1880, are 

Rov^ tv S f u P onro > ,a ! tl f. s receive ^ ^om the working of mines (see section 72). 
Royalty received from mines is income derived from other sources” (section 5 (vi) 

£wT*’ taX Act ’ / 9 i 8 ), and not income derived from business.” Such royalty is 
liable in respect of both income-tax and road cess and public works cess. 

mMns c® n ;j der «»S what is the income derived from business the word income 
means profits of the business [see section 9 (i)j How these rtmfitc + k 

mTde fro 1 ’ 9 Sh °n S \ and l here are raan y deductions which may rightly be 

nrn^iv cc Wh ki m 7 called th ? gross receipts” before tKe figure of the profits 
properly assessable for income-tax is arrived at. But in the case of “inrnmA A* • j 

™ other sources” the only abatement contemplated Is the b“ad one exposedThus 

in sub-section (a) : Such income and profits shall be computed after 

allowance for any expenditure (no. being in the nature of capital expenditure) 

solely for the purpose of making such income or earning such profits ” S'? ? 1 

ence this is clearly a case concerning “income” and no! “profit tL T ref ? r - 

could be regarded as sums paid on account of land revenue local rates or i 

taxes as contemplated under section 9 (2) as being capable of t nl ll Municipal 

Ke‘d^ 

sources” 1 the Assessment of wh'h fr0m 0th « 

ment possible in arriving at the taxable income and prXsYs !o1fined t ^ ‘J 1 e , abate ' 
Of any expenditure (not being in the nature of ranit*i a 0 ^noed to a deduction 

for the purpose of making such income or earning such pfofi!s“i'.can bTalgutdl'ht 
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road or public works cesses” are expenditure incurred 
making income or earning profits. 


at all for the purpose of 


The Board of Revenue in its order of reference, dated the 17th July 1920, puts 
forward the tentative suggestion that there is foundation in common sense for an 
argument that a sum which is levied on the proceeds of a property, before such pro- 
ceeds are at an owner’s disposal and which (i suppose the property is meant) is not 
at the owner s disposal itself, is not part of his income ; but to my mind this is not a 
logical idea but really an ad miseri cordiam plea. Cases may well be imagined, with 
thought, in which a person’s receipts which fall under section 11 could be diminished 
by various causes over which it is conceivable he might have no control and which yet 
might have no connection either with capital expenditure or with producing such 
receipts ; in such cases I cannot see how the operation of sub-section (2) of section 11 
could possibly be invoked in favour of the assessee. It appears to me that though as 
regards the person working the mine the royalty paid by him to the landlord is part of 
the profits of the mine, yet, that royalty, as regards the landlord, is part of the land¬ 
lord’s income and in no proper sense his “profits.” 


In my view the royalty receiver is liable to be assessed ( a) for income-tax, 
(6) for road and public works cess on the same sum, namely, the royalty payable 4o the 
royalty receiver by the lessees of the mines ; and the contention of the Board of 
Revenue is correct. 


[2*J IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir Lancelot Sanderson KtChief Justice , Mr. Justice Teunvn and 

Mr. Justice Richardson 

[17th January 1921.] 

The Royal Calcutta Turf Club . .. Assessees* 

v. 

The Secretary ol State for India in Council. 

Excess Profits Duty Act (X of 1919), secs. 2, 3, 15 and rule 31— Calcutta Turf Club — Income 
from racing , if liable to excess profits duty — Business , carrying on of—Income derived by Club from 
non-members , if liable to tax. 

The Calcutta Turf Club carries on business within the meaning of section 2 of the Excess 
Profits Duty Act of 1919 and is liable to excess profits duty under Sec. 3 of the Act in respect of 
income derived from sums received from persons other than members of the Club under the follow¬ 
ing heads :—(1) Entrance fee to the stand, paddocks or gate money. (2) Entrance fee paid by 
owners of horses. (3) Book-makers’ license fees. (4) Percentage of totalisation. 

That the members do not receive any profit out of the transactions and that the surplus is 
devoted to charities would not entitle the Club to any exemption, the test being whether moneys are 
1 eceived by the Club from non-members for something given in exchange. 

Carlisle and Silloth Golf Club v. Smith , (1912) 2 K. B. 177 and (1913) 3 K. B. 75, Relied on. 

Reference under section 51 (1) of the Income-tax Act, 1918, and rule 31 of 
the Excess Profits Duty Rules, made on the 25th November 1920 by Mr. F. J. 
Monahan, Member in charge of the Board of Revenue. 

The facts are sufficiently stated and the argument at the Bar is noticed in His 
Lordship the Chief Justice’s judgment. 

S. R. Das and L. P. E. Pugh for the assessee. 

N. Sarkar and N. Goswami for the Crown. 

JUDGMENT. 

SANDERSON C. J.—The question which has been referred to this Court by 
the Board of Revenue as the Chief Revenue Authority is whether the Royal Calcutta 


* (1921) I. L. R. 48 Cal. 844 ; 25 C. W. N. 734 ; 66 Ind. Cas. 473 - 
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Turf Club is liable to excess profits duty under the Excess Profits Duty Act of J 9 * 9 - 
The case was stated at the instance of the Royal Calcutta Turf Club and it is as 
follows “ In this case, an application has been made by the Secretary of the Royal 
Calcutta Turf Club, on behalf of the Club, to the Board of Revenue as the Chief Revenue 
Authority, under section 51 (1) of the Indian Income-tax Act, 1918, which has been 
made applicable to excess profits duty by section 15 of the Excess Profits Duty Act, 
1919, with the modifications prescribed by rule 31 of the Excess Profits Duty Rules, 
1919, for a case to be stated on the question whether the Club is liable'to excess pro¬ 
fits duty. It appears from the Collector’s record that the Club was assessed to in¬ 
come-tax for the first time in 1918, and the Club’s liability to income-tax is not disput¬ 
ed, but it is contended that its income does not include any profits of a business, 
within the meaning of the Excess Profits Duty Act. The grounds for this contention 
are set forth in a statement of case annexed to the Club's application, which also sets 
forth the sources of the Club’s income. 

"in the Board’s opinion, the Club is liable to excess profits duty in respect of the 
following sources of income, in so far as the sums received under these heads are not 
paid by members of the Club :— 

Entrance fees to the stand, paddocks and enclosures, or gate money. 

Entrance fees paid by owners of horses. 

“ Book-makers’ license fees. 

** Percentages on the totalisators. 

" Percentages on sweeps on the Derby and St. Leger. 

" The case appears to the Board to be parallel to that of Carlisle and Silloth 
Golf Club v. Smith (1). That was a case in which a Golf Club admittted persons 
other than its members, without discrimination to play golf on its ground on payment 
of certain fees, and it was held by the learned Judge, who tried the case in the first 
instance, as well as by the Court of Appeal, that the fees received from such visitors 
were income of an adventure or concern in the nature of trade. The Royal Calcutta 
Turf Club similarly admits the public to its stands, paddocks and enclosures, on race 
days, on payment of entrance fees, or gate money ; allows persons, who are not mem¬ 
bers of the Club, to enter horses for the races which it conducts, on payment of en¬ 
trance fees ; allows book-makers to carry on their calling in its enclosures on payment 
of license fees ; allows persons, who are not members of the Club, to make bets 
through its totalisators, and to buy tickets in the sweepstakes on the Derby and St. 
Leger races conducted by it. Whether the receipts from these sources yielded a profit, 
after deducting expenses properly chargeable against them, in the accounting period, 
on which excess profits duty is leviable, is a question of fact for determination by 

the Collector. 

* 

The facts that the members of the Club do not derive pecuniary profit from its 
operations and that a part of its income is devoted to charity, do not, the Board 
thinks, affect its liability to excess profits duty.” 

The opinion of the Board was that the Club was liable to excess profits duty 
in respect of the following sources of income in so far as the sums received under these 
heads were not paid by the members of the Club :— 

(x) Entrance fees to the stand, paddocks and enclosures, or gate money. 

(2) Entrance fees paid by owners of horses. 

(3) Book-makers’ license fees. 

(4) Percentages on the totalisators. 

(5) Percentages on sweeps on the Derby and St. Leger. 

It was stated by the learned Counsel for the Royal Calcutta 'Turf Club, Mr 
S. R. Das, in opening the reference that he anticipated th at the last head would not 

(l) 119x2) 2 K. B. 177 ; (1913) 3 k. B. 71. 
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Counse^or^the* Crown''has'just^nformed 'nsTat Zr^JZr " 

KSK X.°a« 

PtS fr ° m f he ^ ources w hich I have mentioned yielded a profit- after deducting ex 

nroft S JT Per y < ; ha r®f abIe against them in the accounting period, on which efcess 
profits duty was leviable and that that would be a question of fact for detprminaf 

by the Collector. Therefore, the only question which this Court has now to determine 

aCt u° f th ' S ^ thC R ° yal CaJcutta Turf Club is liable to excess 
nmfit! d M y k ^ hGre uf any t XCeSS pr ° fitS in respect of the four heads. Whether any 

Conec?or hat ^ ^ ^ “ a “ which to £ 


n . , T* 1 ® objects of the Club are set forth at length in the case which the Turf 

Club submitted and the material portions may be stated as follows :_ 

♦ ti) 16 prese . nt lar £f operations of the Club are the result of a gradual develop- 

ment. I he proprietors of the Club are the present members, none of whom derive tr 
ever have derived any pecuniary profit from the operations of the Club. 

_ .i * T f h *u° b ^ C i tS ° f the Club are the contro1 and encouragement of racing, the 
conduct of the Calcutta races, the encouragement of country-bred horse breeding the 

comfort and convenience of members of the Club and the general public .attending the 
races in Calcutta and subsidizing of up-country irieetings.” 

After setting out the history of the Club and stating: that originally there were 
stewards of the races distinct from the Turf Club Stewards, the case proceeds : 


Gradiia;lly the Turf Club Stewards appear to have assumed control not only 
of the Club but also of the racing in Calcutta and gradually—how it is not known—of 
up-country race meetings. From 1880 there has been a continuous increase in the 
popularity of racing which produces more funds. Book-makers have been licensed 
and totalisators provided, both of which form a source of revenue. Considerable 
amounts have been spent on improving the race course building, stands and the stakes 
and contributions have been increased. In 1907 a lease was obtained from Govern¬ 
ment of the race course and enclosures at a nominal rental. No income has been 
retained beyond the sum considered advisable as a reserve to meet special expenditure 
in connection with racing. The Club has always made considerable contributions to 
charities, but during the war the expenditure on racing was kept as low as possible 
and certain necessary renewals and improvements were held back, so that there might 
be as large a surplus as possible. Donations to war charities were made to the amount 
of such surplus and the whole of this was given away in charity. The donations of 
those years do not form a correct guide to the Club’s surplus in other years as ordi¬ 
narily the expenditure would have been largely increased. A Club-house has been 
held on lease since 1891, but in the year 1919, it was found that the accommodation 
for the office establishment was insufficient and in view of the rising value of Calcutta 
properties it was thought advisable to secure the Club's position by purchase of pre¬ 
mises in Russel Street. A very large clerical staff is employed by the Club in addition 
to the official staff and labour. As before stated, it has been the policy of the Qlub 
to spend its annual receipts after suitable charitable payments, either on increased 
stakes and contributions or in improvements, all with a view to the benefit of racing 
generally. During the war the policy was to save as much as possible and give the 
amount to charities. Certainly since the year i860 no member of the Club-has ever 
received any pecuniary benefit. No profits have ever been divided.” 

It was then submitted as follows :—"it is impossible to say that a Club wljich 
has never sought to make a profit, and of which, the members have not derived and 
do no seek to derive- any pecuniary benefit, carries on a business as described in the 
Act or at all. It is clear that its operations are not trade, commerce or manufacture, 
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nor have they the remotest resemblance to any of these descriptions. It is under¬ 
stood that it has been proposed that it should be decided whether the Club carries 
on a business, before undertaking the somewhat complicated problems of accountancy 
to ascertain what are the profits, if any, liable to excess profits duty and accordingly 
this statement of the case is submitted for consideration with a view to show that the 
Club is not liable to excess profits duty.” 

The question depends upon section 3 of the Excess Profits Duty Act, which is 
as follows “This Act shall apply to every business (other than the business speci¬ 
fied in Schedule I which is, during any part of the accounting period, either carried 
on in British India by any person, or owned or carried on in British India by any 
person, or owned or carried on in any place in India by a person ordinarily resident 
in British India.” In order to see what is meant by the word “business” reference 
must be made to section 2 of the Act. There we find that “business” includes any 
trade, commerce or manufacture, or any adventure or concern in the nature of trade, 
commerce or manufacture. The question which we have to decide is whether, on the 
facts of this case, and by reason of the sums received by the Club from persons who 
are not members of the Club, in respect of the first four heads set out in the reference 
the Club can be said to be carrying on “business” within the meaning of section 2. 
On the one hand, the learned Counsel Mr. S. R. Das and Mr. Pugh who appeared for 
the Royal Calcutta Turf Club argued that the definition of “business” in section 2 
was an exhaustive definition and that the word "includes” must be read as being 
equivalent to “means and includes.” On the other hand Mr. Sarkar on 
behalf of the Crown argued that “includes” means “includes” ©in¬ 
attention was drawn to the fact that in other definitions which are to be 
found in section 2 the word “means” is used. For instance, "accounting period” 
means the twelve months ending on, etc.; “Chief Revenue Authority” means the 
Board of Revenue ; "prescribed” means prescribed by rules. The learned 
Counsel for the Crown further argued that if the definition of “business” in section 2 
was intended to be exhaustive, then there would be no reason for the insertion in 
Schedule I of the Act of the second and third instances which are given in the list 
of “excepted businesses” in that Schedule, In my judgment, it is not necessary for 
us to decide the question whether the definition of business in section 2 is exhaustive ; 
and, indeed, the learned Counsel for the Crown did not invite us to decide that ques¬ 
tion, for he said that he was content to base his case upon the contention that the 
Royal Calcutta Turf Club were carrying on either a trade or an adventure or concern 
m the nature of trade. In my judgment the contention of the Crown is correct 
Consequently, it is not necessary for us to decide whether the definition of the word 
business in section 2 is exhaustive or not. 


^ , . , The f °P inion oi the Board of Revenue was based upon an English case 
Carlisle and Sillcth Golf Club v. Smith (1), which in the first instance was decided 
by Mr. Justice Hamilton and afterwards by the Court of Appeal which upheld 

and "SjE!? ri; I ?r/ U / St,Ce T T he . case in L the Court of Appeal is Cat lisle 

and StUcth Golf Club v. Smith (2). It is true that that is a decision upon the 

question whether the Golf Club was liable to pay income-tax, but the decision was to 

a large extent based upon the consideration of the question whether the Golf Cluh 

a v- ? a ££‘ ng ? n o business” within the meaning of the Income-tax Act, 1842, (c and 

trade t *nP h ' Z /\ Sch ' D . of wh,ch s P ecified the duties to be charged in respect of any 
^ ^ Ct ^adventure or concern in the nature of trade not contained in any 

the if d hed K- e i? f th t ACt ' TheSC words ’ wiH be seen . be ar a close resemblance to 

-r J/n M , We • aV , e to C0nstr “ e - The facts be ‘“ken from the head-note 
The appellants, an ordinary members Golf Club acquired land under a lease from a 

railway company and laid out a golf course and erected a club house thereon In addi- 

1" «o nr a v m o e n m t ?: S ,°l the C J Uh "’H 0 were entitled - on P~t Of an annual subscrip, 
tion, to play on the hnks and to other privileges for the current year, a considerable 


(1) (1912) 2 K. B. 177. 


(O (‘913)3 K-B. 75. 
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number of visitors were permitted to use the Club premises and to play on the links in 
accordance with a provision contained in the lease which required the Club to allow 
such visitors to play on payment of certain green fees. The total annual expenditure 
incurred by the Club in maintaining the links in a proper condition for play exceeded 
the total amount of fees received from visitors. It was held by the Court of Appeal 
that the appellants were carrying on an enterprise which was beyond the scope of the 
ordinary functions of the Club, and as to which separate accounts might be kept so 
as to ascertain whether there were any profits, and that any profits derived from the 
visitors’ green fees were therefore taxable under Schedule D of the Income-tax Act.” 

The learned Master of Rolls in the course of the judgment said as 
follows :— 

It seems to me that there is a real difference between the moneys received 
from members and applied for the benefit of members and moneys received by the 
Club from strangers. I cannot draw any distinction between gate moneys, which 
might be, and, I believe, sometimes are, received by a Golf Club, and green money. 
In each case the Club would be assessable.” 

Lord Justice Buckley said : "If it were necessary (which it is not) to decide 
whether the Club were carrying on ‘an adventure or concern in the nature of trade’, I 
am of opinion that they were. To determine this question it is not the character of 
the person who carries on but the character of the concern which is carried on that 
has to be regarded. If a land-owner laid down upon his land a golf course and 
charged fees for admission and user—if, that is to say, the links were a proprietary 
golf links carried on with a view to profit—there can be no question but that the 
proprietor would be assessable.” 

Lord Justice Kennedy said :—‘‘But upon the facts appearing in the case, 
it appears to me that this Club is really carrying on the business of supplying to the 
public for reward a recreation ground fitted for the enjoyment of the game of golf, and 
that the receipts derived from this business are in the nature of profits and gains in 
respect of which it is liable to assessment for income-tax.” In my judgment, on the 
facts of this case, the Royal-Calcutta Turf Club is carrying on the business of supply¬ 
ing to the public for reward a ground fitted for the purpose of racing. Some portions 
of the public use it for the purpose of racing their horses, namely, the owners of race¬ 
horses ; other members of the public use it for the purpose of carrying on their business, 
namely, the book-makers who resort thereto under licenses which are issued to them for 
reward by the Royal Calcutta Turf Club ; other members of the public use it for 
watching the races and for the purpose of betting on the races. All these, according to 
the case presented to us, pay money to the Club either in respect of entrance fees at 
the gates or in respect of fees for the entries of horses in the races, or in respect of 
licenses issued to book-makers, or in respect of the commission which is taken by the 
Club from the totalisators. In my judgment, upon the facts stated in the case sub¬ 
mitted to the Court, it must be held that the Royal Calcutta Turf Club is carrying on 
an “adventure or concern in the nature of trade” and consequently is carrying on a 
“business” within the meaning of section 3 of the Act, in respect of sums received 
under the first four heads mentioned in the case, from persons other than members of 
the Club. 

An argument was founded on an observation made by Hamilton J. in the trial 
Court in Carlisle and Silloth Golf Club v. Smith (1). “Strangers”, said the learned 
Judge, “are admitted to the Club house as well as to play upon the course and that 
seems to me a feature outside the ordinary scope of that which this Club is found to 
be, namely, an ordinary bona fide members' Club.” It was said that the enterprises 
of the Turf Club, from which it derives a profit from the public, were all within the 
scope and purpose of the Club, which is to encourage horse-racing. ^ If that be so, the 
Turf Club differs all the more from an “ordinary bona fide members Club and the 

present case therefore is an a fortiori case. _____ 

(1) (1912) 2 K. B. 177a* P- ,86 - 
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It only remains for me to deal with one other point which was raised by the 
learned Counsel for the Club, and that is that the members of the Club have not and 
do not receive any profit out of the transactions which are carried on by the Club, and 
that the admitted surplus has been and js used for the purpose of subscribing to 
charities. & 

It does not seem to me material what is the ultimate destination of the surplus, 

if any, which the Royal Calcutta Turf Club receives in respect of these matters The 

test is whether the moneys are received by the Club from non-members of the Club 

and in exchange for something which is given by the Club and in respect of which 
profit is made. 

‘hese reasons, in my judgment, the answer to this reference should be 
that the Club is liable to-excess profits duty, if upon the accounts being taken there 

l C „rr. y “ CeSS P rof,ts U P°" »hich ‘he duty is leviable in respect of the following 

? l *! e , sums received under these heads are not paid by 
«t h<5Club ' ,1 - al roely. (0 entrance fees to the stand, paddocks and endo- 

h«nse fe?s and rT’ ent ™ nce {ees P a > d b V owners of horses, (3) book-makers’ 

license fees and (4) percentage on the totalisators. 

that a cnov°nf a L CalC d tU Tur f C ' Ub must pay the costs of reference. We direct 
tfiat a copy of our judgment be sent to the Board of Revenue 

TEUNON J.—I agree. 

RICHARDSON J.——I agree. 

Attorneys for the Royal Calcutta Turf Club : Messrs. Orr % Dignam & Co. 
Attorneys for the Board of Revenue : Messrs. Kesteven, Gooding & Co. 

[ 2 fl] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Marti,tea,,. 

[25th January 1921.] 

The United Service Club, Simla. 

Assesses* 

v. 

The Crown. 

/nconu'tax Act {.v/r ...ox c • • Respondent, 

as a Company-Liability to become-to/.^xte'Jfy ^United Service Club 'of Simla—,Registration 

is liable to be assele^miSoL^a* 1 ende'^”*^ 1 comp “ v “"der the Indian Companies Act 

■in ;oa , Men. received by a e,„b bom,be t^bets composing it cannot proper, be regarded as 
aui "sZ'y&nU C,889) H App. Cas. 38. ; Carn.U „w Si,/.,* Golf 

Punjab, Lahore, under the “older No^L^ j 6 ^ na "? ialc O">missioners. 
Mackay, for the lessee. ' 3 ' ^ 3rd Au * us ‘ ‘9do, 

Jai Lal t for the Crown. 

JUDGMENT. 

MARl’INEAU J:_This a <• 

---accompany registered under thl 


O 92 O I. L. K. 3 Lah. 109 i 6, bid. Cas. 88 <h 
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Indian Companies Act, the question referred being whether the Club is liable to be 
assessed to income-tax. The opinion of the learned Financial Commissioner is that the 
Club is liable to income-tax on its house property, but not on the remainder of its 
income. 

There is no doubt that the Club is liable under section 8 of the Act to pay 
income-tax in respect of its house property and Mr. Mackay, who appears on behalf 
of the Club, concedes that this is the case. The question which requires considera¬ 
tion is whether the remainder of the income is taxable, it being admitted that no 
portion of the profits of the Club is derived from non-members. 

Section 3 (1) of the Act lays down that "the Act shall apply to all income from 
whatever source it is derived,” subject to certain exemptions specified in sub-section 
(2), none of which apply to the present case. Section 5 enumerates 6 classes of in¬ 
come as chargeable to income-tax. The money received by the Club from its mem¬ 
bers does not fall within class (iv), "income derived from business” as the Club does 
not trade with its members, but the object for which it exists is their mutual benefit. 
If the money which the Club receives from its members were chargeable to income- 
tax, it could only be so chargeable under class (vi) as "income derived from other 
sources.” The question for determination is whether such money can be regarded as 
"income” at all. 

The Commissioner for Income-tax, in his order rejecting the appeal from the 
order of the Collector assessing the Club to income-tax, took the view that the mem¬ 
bers of the Club were a different entity from the individual member and that the in¬ 
come of the individual member, when it merges in the profits of the club, becomes 
in its new form liable to taxation in the same way as the income spent in a hotel 
becomes again liable to taxation in the new form of the hotel-keeper s profits. 

The argument for the Club, on the other hand, is contained in the Honorary 
Secretary’s letter of the 28th March 1920 to the Commissioner for Income-tax, and it 
amounts to this, that the club as a corporate body is not distinguishable from the 
members composing it, that the members pay themselves certain sums of money for 
certain conveniences, and that if they overcharge themselves, the surplus, which is 
applied to providing other conveniences, cannot be called profits, as the members 

cannot derive profit from themselves. 

Mr. Mackay has referred to the New York Life Insurance Company v 
Styles (1) That was a case relating to a life insurance company, the only members 
of which were the holders of participating policies, each of whom was entitled to a 

share of the assets and liable for all losses. The greater part of the surplus or the 
premiums received from members over expenditure was returned to the policy holders 
as bonuses, and the remainder was carried forward as funds in hand to the credit of he 
general body of the members. It was held by the House of Lords that no part of the 
premium income received from members was liable to be assessed to income-tax a 
profits or gains, a distinction being drawn between such income and that which was 
drived from non members. Lord Macnaghten said : "I do not understand how per¬ 
sons contributing to a common fund in pursuance of a scheme for their mutual benefit- 
having no dealings or relations with any outside body-can be said to have made 
orom when they find that they have overcharged themselves, and that some portion.of 

associated had been incorporated and that a legal entny 
from the members of which it was composed. 

Another case cited is that of Carlisle and Silloth Golf Club v. Smith (2), in 

ceived by the Club from outsiders. _____ 


(1X1889) 14 App. Cas. 381. 


(2) (1913) 3 K W. 75 - 
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It is thus clear that under the law of England the income derived by a society 
or club from its members is not liable to be assessed to income-tax, and I think that 
the same principle should be followed in the present case, unless there is any reason 
for supposing that it was intended under the Indian Act that such income should be 
taxable. 

Mr. Mackay urges that the case of the United Service Club is all the stronger 
as no portion of its profits is paid to members in the shape of dividends, but I think 
that it does not really make any difference whether the surplus is paid to members or 
whether it is applied to improving the Club. The only material point is that the Club 
derives no income from outsiders. 

It is contended by Mr. Jai Lai on behalf of the Crown that the fact* 
that the Club is liable to pay income-tax in respect of house property occupied 
by its members negatives the view that income derived from the members is not tax¬ 
able. I do not see much force in this contention, as the tax is payable under section 
8 of the Act in respect of the value of any house property of which the assessee is the 
owner, even though the property is occupied by the owner himself and is not bringing 
him any actual 1 income, the reason for this being, doubtless,'that such property'is 
capable of bringing in a profit, whether it is actually doing so or not. 

It is also pointed out that the profits of a society registered under the Co¬ 
operative Societies Act, II of 1912, are liable to income-tax, unless the tax is remitted 
by the Governor-General in Council under section 28. But a society registered under 
Act II of 1912 may have transactions with persons other than members (sections 29 
to 31), so that its case is not analogous to that of the United Service Club of Simla 


Another‘argument advanced by Mr. Jai Lai is that as a Municipal Corporation 
has been held liable to pay income-tax on the profits made from the supply of gas or 
other commodities to persons living within its jurisdiction', a club is similarly liable to 
pay the tax in respect of income derived from its members. But here again there’ is 
as the learned Financial Commissioner has observed, no real analogy between the re’ 

latl ° n °( 1 Mu . nicipal Authority to persons living within its jurisdiction and the relation 
of the club to its members. The club is constituted by its members, whereas the 
persons residing within the limits of the Municipality do not constitute the Municipal 

The Commissioner for Income-tax in his order maintaining the Collector’s assess 

Z* t uT thC CaSC shareh °lder in a limited liability company 

from that company, and argues that as the profit derived from . ,!! ? g purClia . ses 

would be taxable, the profit derived by the cKr 0 m s m emTers should 

taxable. The answer to this argument however is that The, ShouId hk « w,se 

such a transaction is engaging in trade so that the income^ pa , ny ente ™e mto 

tion is taxable as being^fonfe derived frombusiness ^ 

* 

Take, on the other hand, the case of several nprer^nc i A ; n : M -• • 

dance or giving a present, and subscribing for the purpose J iTturn'" Up 3 

total sum subscribed exceeds the expense incurred aifd hL * tU ™ out that the 
subscribers. It would hardly be contended that such mi ? UrpuS,s returned to the 
assessed to income-tax, but if the argumern advanced onTjh^flh/ *° be 

correct, the surplus would be taxable as the income or profit of the L h CroWn Were 
ting (an association being, though not incomorated f °‘‘* * ,> ^ rsons so associa- 

Genercl Clauses Act), f'see no es'miaTXincttin SetJK “ in the 

association and that of a club whose members suhscribp - h of such an 

I do not think that the money received by a club from the memh^ mUtUal be ? efit ’ and 

be properly regarded as “income”, a word which itself sLmTto . com P° s ^ it can 
ceived from outside. 1 seems to ,m Ply something re- 
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, T 1 there ^ ore . in agreement with the learned Financial Commissioner that 
the United Service Club of Simla is liable to income-tax on its house property but 
not on the remainder of its so-called income. 

The parties will pay their own costs in these proceedings. 


[ 26 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Macleod , Kt., Chief Justice and Mr. Justice Shah. 

[9th February 1921.] 

In re The Aurangabad Mills, Ltd. ,. Assessee* 

Income-tax Act {VII of 1918), Section 3 (1)— Income accruing, arising or received in British 
India—Company registered with Directors in British India—Business carried out of British India — 
Income earned and distributed outside—Liability to tax—Reference under section 51— Costs. 

A limited liability company was registered in Hombay and had its Board of Directors also in 
Bombay. The company owned a textile mill which worked at Aurangabad, in the Nizam’s territory. 
The whole work of the mill was done at Aurangabad by a paid manager who held a power of attor¬ 
ney from the Directors, though the accounts were made up in Bombay. A very large part of the 
income was distributed as dividends to persons who resided out of British India. A question having 
arisen whether such portion of the.income was liable to be assessed for income-tax. 

Held, that the income in question was not liable to be assessed for income-tax, inasmuch as 
the profits of the company arose or accrued in the terr lory of the Nizam, outside British India and 
could not be said to accrue or arise in British India, nor could the income be said to be received in 
British India, within the meaning of section 3 (1) of the Income-tax Act, 1918, merely because the 
entries in respect thereof were made in the accounts of the company kept at Bombay. 

The costs of the reference to the High Court under section 51 of the Act at the instance of the 
Chief Revenue Authority of Bombay should be taxed a; on the original side. 

Civil Reference No. 25 o*f 1920 made by J. P. Brander, Chief Revenue Autho¬ 
rity, under section 51 of the Income-tax Act, 1918. 

The querist, the Aurangabad Mills, Limited, was a Company registered in 
Bombay under the Indian Companies Act and had its registered office in Bombay. The 
mills were situated at Aurangabad in the territory of His Exalted Highness the Nizam 
of Hyderabad. All the processes of manufacture, the purchase of raw material and 
the sales of the finished products of the mill as well as the different kinds of wastes 
and cotton seed produced in the course of the manufacture, were carried out there. 
The bulk of the profits of the company was not received in British India but only a 
portion of the annual profits was received in British India for distribution by way of 
dividends among shareholders of the Company w'ho resided in Bombay. The part 
played by the Bombay Office was, as described by the querist, as follows :— 

The accounts are kept partly at Aurangabad and partly at Bombay. All reven¬ 
ue accounts are kept at Aurangabad except those relating to the Head Office which 
are of course maintained in Bombay. For instance, the Aurangabad books contain all 
accounts relating to the purchases of law materials, like cotton, coal, stores, fuel, buil¬ 
ding materials, etc., to the sales of manufactured £*nd waste products like yarn, cloth, 
cotton, wastes, salaries, discounts, buying and selling commissions, etc, and the 
Bombay books would contain all the capital accounts like the share capital account, 
the debenture loan account, the land and buildings account, the plant and machi¬ 
nery account, depreciation and reserve fund accounts, etc., and such revenue accounts 
as pertain to the Head Office charges like office rent, stationery and printing charges, 
law charges, managing agent’s commission, insurance, debenture interests, etc. 

(2) The accounts are audited in Bombay. 

(3) The meetings of the Board of Directors are held at Bombay. 

(4) There were four Board meetings in the year 19 1 7 - 

• (1921) I. I.. R. 4 S Bom. 1286 ; 23 Bon. L. R. 57 ° ; ^>4 Ind. Cas. 9. 
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(5) The important resolutions passed or matters considered at these meetings 
related to the following subjects :— 

(') Recording of Recounts received from Aurangabad Office. 

(//) Adjustment of certain accounts at the end of the year. 

(Hi) Extention of time for redemption of debentures. 

(tt>) Extention of mill premises and plant. 

(v) Adoption of Directors’ Report and annual audited accounts for the year. 

(vi) Fixing the date of the annual general meeting of shareholders. 

(vti) Closing of registers or transfers. 

(viii) Acceptance of Directors’ resignation and appointment of new Direc¬ 
tors, and 


(ir) Appoinjment of Chairman of Board. 

(6) Sale contracts are made at Aurangabad by the Aurangabad office. 

(7) All fixed deposits are received in Aurangabad and none in Bombay. 

(8) The shareholders’ register is kept in Bombay as also the transfer register. 

(9) Amount of dividends distributed out of 1917 profits at Aurangabad was 
Rs. 1,49,000, and at Bombay. Rs. 9,000. 

(10) The Head Office is in Bombay simply because the present company was 
formed and registered in Bombay by the original promoters in order to take over the 
concern from a company whose liquidation was being carried out under the supervision 
of the High Court of Bombay. It is therefore only by an accident that the Head 

Office is maintained in Bombay and not at Aurangabad. There is no special object 

in maintaining the Head office here. 


, T h e Bombay office has the general supervision and control of the com¬ 
pany s affairs and cames out the orders of the Board of Directors on questions of 

^ r UCy t !£ e r ® presentat, ? ns to e Government, increase of capital, raising of loans, 

conducting of litigation, extension of business, allotment of shares and debentures 

transfer of shares, appointment of Manager and Officers, etc., and ’ 

(12) I he Aurangabad Office has the sole management of the company’s mill 

rh! * mp, ? ym . ent and hous mg of hands, fixing of wages, payment of wages, working 
charges, buying of raw materials, sale of manufactures and bye-products, etc. 

l l appear . ed that th «’ Company was more or less a private company, almost all 
tl^ shares in which were held by its managing agent Mr. Iyer. He had no particular 

'-T h V eSlded part,y in Bombay a " d Partly in Mysore temW 

£ dn ! i 0 r ?Z S ' i”? ^ here he resided - In this connection he had not much 

to do, as he had entrusted all the necessajy power and authnritv at 

of the mills>at Aurangabad. The said Manager was a duly constituted agent of The 
of U th n e S Comp”y ' Ud " Un<ier 3 P ° Wer ° f att0mey executed ^ the Doctors on behalf 


Under the Indian Income-tax Act of ,886, the company was nayine tax on a 

the.Company was taxed on the whole of its profits 9 8 passed 

must beconshiered* to £r£SS£3 T™ 

* a h x e he3d c SSU y-r rs 

meaning ol mmienVcOo'ihe",vnrhe‘ lin ."l 
the management is in British India ? 1 ,9x8 -'- ,f the sea * of 
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ine , of t i 2 . ) ^ he ‘ l r ! ncm l e Can f be ,? id t0 be received in British Indi » wB hin the mean- 
ing of the above section if it is finally accounted for in Britisii India ? 

(3) Whether, as regards points 1 and 2, it is not a question of fact to ascer- 
Brhish 7 ri Clrc “ mstance , s income can said to accrue or arise or be received in 

Bm.sh Ind.a, and, as such, .s a question the determination of which rests with the 

eaecurive officers concerned and does not fall within the purview of section s . of the 
Indian Income-tax Act (VII of 1918) ? 

The reference was heard. 

Sir Thomas St ran dm in , Advocate-General, instructed by the Solicitor to 
Government, for the Chief Revenue Authority. 

Inveranfy and li. J. Desai, instructed by Bhaisha ih.ir, Ka:t&a StGirdharlal 
lor the assessee. 


JUDGMENT. 

MACLEOD C. J.—This is a reference made by the Chief Revenue Authority 
under the income-tax Act, Bombay, under section 51 of the Indian Income-tax Act 
(,VH of 1918; 1 he facts are that the Aurangabad Mills, Limited, is a company regis¬ 

tered in Bombay, having its Board of Directors in Bombay, where all the business of 
the Company is transacted other than the manufacturing part of its business. That is 
carried on in the territory of His Exalted Highness the Nizam. 

The question which has arisen between the Company and the Income-tax 
Authorities is whether the profits of the Company which they made from the manu¬ 
facture carried on at Aurangabad can be said to accrue or arise in British India on 
account of the head office being in Bombay and because the Directors control the 
business in Bombay. 1 he important section is section 3, sub-section i,of the Act 
(VII of 1918) : Save as hereinafter provided, this Act shall apply to all income from 
whatever source it is derived, if it accrues or arises or is received in British India, or 
is, under the provisions of this Act, deemed to accrue or arise or to be received in 
British India.’ It is admitted that none of the provisions of the Act which deal with 
the question whether income shall be deemed to accrue or arise in British India apply 
to this case. And it is also admitted by the Company that they are bound to pay 
income tax on the income which is received in British India. This reference, therefore, 
applies to those profits which accrue or arise from the manufacture carried on at 
Aurangabad and which are distributed outside British India. 

The Chief Revenue Authority is of opinion that these profits must be taxed 
because it was expressly intended by the legislature by the present Income-tax Act to 
alter the law, and in effect to tax the profits derived from a business carried on out¬ 
side British India as if they had accrued or arisen in British India, wherever the 
business was controlled by a company or an individual having a head office in British 
India. He relies upon the change made in section 17 (1) of Act VII of 1918. “The 
principal officer of every company shall prepare, and, on or before the fifteenth day of 
June in each year, deliver or cause to be delivered to the Collector, a return in the 
prescribed form and verified in the prescribed manner of the total income of the com¬ 
pany during the previous year.” Under section 11 of Act II of 1886 the statement to 
be prepared by the principal officer in British India of every company was a state¬ 
ment of the net profits made in British India. Because the statement required to be 
made under the present Act is a statement of the total income of the company instead 
of only the net profits made in British India, it cannot be said that thereby a change 
was made with regard to the income which should be taxed, or that income which had 
previously been exempted from taxation should thereafter be taxed. Section 3 which 
defines what income shall be taxed re-enacts the corresponding section of the Act 
of 1886, and it had to be admitted by the learned Advocate-General that unless he 
could show that these profits could have been taxed under Act II of 1886 they could 
not now be taxed under Act VII of 1918. He was, therefore, forced to contend that 
the profits from the manufacture carried on at Aurangabad must be held by the Court 
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to accrue or arise in British India because fhe affairs of the Company were directed 
from Bombay. No authorities have been cited for the proposition that because 
ihe affairs of a company are directed from a particular place while the actual 
business of the company is carried on in another, therefore the profits accrue 
or arise in the former place. In the Commissioners of Tax.ttion v. Kirk (i) 
a question arose where the profits of a company could be said to have been 
“derived.” I quote from the judgment at page 592 : “Their Lordships attach 
no special meaning to the word ‘derived*, which they treat as synonymous with 
arising or accruing. It appears to their Lordships that there are four processes in the 
earning or production of this income—(1) the extraction of the ore from the soil ; (2) 
the conversion of the crude ore into a merchantable product, which is a manufacturing 
process; (3) the sale of the merchantable product; (4) the receipt of the moneys 
arising from the sale. All these processes are necessary stages which terminate in 
money, and the income is the money resulting less the expenses attendant on all the 
stages. The first process seems to their Lordships clearly within sub-section 3, and 
the second or manufacturing ^process, if not within the meaning of ‘trade’ in sub-section 
i, is certainly included in the words ‘any other source whatever’ is sub section 4. So 
far as relates to these two processes, therefore, their Lordships think that the income 
was earned and arising and accruing in New South Wales.” 


There might have been some doubt in that case whether the profits were not 
derived at a place where the third and fourth processes were carried out. That ques¬ 
tion would not arise in this case, because all the four processes are carried out in the 
territories of His Exalted Highness the Nizam. Therefore it seems to me clear that 
the profits of this Company arise or accrue in the territory of His Exalted Highness 
the Nizam outside British India, and cannot be said to accrue or arise in British India 
because it happens that the Board of Directors manage the business from Bombay. 
It does not appear to me to make much difference of what nature their control is over 
the management of the mills at Aurangabad, whether the Manager there has in effect 
supreme control over the purchase of cotton and the sale of cloth, or whether he has 
to submit to the directions of the Board in Bombay. From the record of this case it 
appears that though the Directors in Bombay can be said to control the business, still 
they have by power of attorney constituted their Manager at Aurangabad the princi¬ 
pal authority for carrying on the business. In my opinion no change whatever has 
made in the law by Act VII of 1918 with regard to the income which can be 
assessed for taxation. It has never been suggested before this Act was passed that 
these profits could have been taxed under Act II of 1886, and if it had been intended 
by the legislature that the profits of companies like the petitioning.Company which: are 
certainly derived outside British India should now be taxed, special provision would 
have been made in the Act VII of 1918. Undoubtedly if the English law had applied 
to this case, the profits could have been taxed. But binder the English law, the test 
a' ?^ ere tb® company carry on business, and not, where are the profits derived. 

Chief Revenue Authority has erred in thinking that the English cases he has 
cited are applicable to this case, for, in England a company is said to carry on its 
business where it has its registered office irrespective of where its profits are derived, 
would answer the first and the second questions in the negative. 

In answer to the third question I would say that the question whether income 
can be said to accrue or arise in British India would ordinarily be a question of fact, 
T*income accruing outside British India can be taxed as accruing in British 
ndia because the company is registered in British India is a question-of law and cer¬ 
tainly falls within the purview of section 51 of the Indian Income-tax Act. 

The assessee is entitled to his costs of the reference. 


As regards the question of costs, there are no rules which lay down as to whether 
l ^erence under the Indian Income-tax Act should be treated as being heard on the 

(1) (1900) A. C. 588 at p. 592. 
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Appellate Side or on the Original Side. This reference is made to the High Court at 

^ t ^ C C ^ ,e ^ R ^ venue Au t h ° ri t y of Bombay within the local fimits of the 

^ ' JU " sdlctl0n °J the Court and 1 think, therefore, the proper order is that the 
costs should be taxed as on the Original Side. 

... , SH t H J__r a f ree \ 1 desire t0 add a word with reference to the argument 
not b J 35 been , S K at f d 10 tHe reference ^ the Chief Revenue Authority but which has 

?°\ h ' \ P r S . Se i d e ° r u US ' J hat thS profitS which have arisen or accrued at Auranga- 
b a d , mUSt be taken to have been received in British India in virtue of the entries hfv- 
*^ ade respect of such profits in the accounts of the Company kept in 

British India. It is clear that the mere fact of the entries being made for the purpose 

of proper account-keeping would not entitle the Collector to treat the profits as hav¬ 
ing been received in British India within the meaning of section 3 (i) of the Act. 

As regards costs, I feel clear that the assessee should be allowed his costs : 
an in the absence of any rules as to the scale of costs applicable to such references 
^agree that under the circumstances the costs may be. allowed as on the Original 


[ 27 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir J oh a Wallis l{/., Chief Justice, Mr. Justice Oldfield -and Mr. Justice 

Kumaraswami Sastri. 

[31st January and 14th February 1921.]. 

The Chief Commissioner of Income-tax, Madras .. Referring Officer, 

v. 

The Eastern Extension Australasia and China Telegraph 

Company, Limited ... Assessee* 

Income-tax Act ( VII of 1918) Ss. 33 and-43 (2) <S)—RuU 2 muter S. 4j (2) (c) f-** Total 
Profits' meaning of—Company incorporated i n England Excess profits duty and income-tax Payable 
outside British India—If deductible. 

In arriving at tht “ total profits ” of a company, incorporated in England with branches in 
India and elsewhere, under rule (2) framed by the Government of Madras under section 43 (2) (c) of 
the Income tax Act, income-tax and excess profits duty payable by the company in England and 
elsewhere are not to be deducted. ' . 

Case (Referred Case No. 11 of 1920) stated under section 51 of the Income- 
tax Act of 1918 by the Chief Commissioner of Income-tax, Madras. 

CASE. 

I am directed by the Board of Revenue to refer the following case for the 
decision of the Hon’ble the Judges of the High Court under section 51 of the Income- 
tax Act, 1918. 

• (1921) I. L R. 44 Mad. 489 ; 40 M. L. J. 560 ; (1921) M. W. N. 296 ; 13 L. W. 468 ; 63 
Ind. Cas. 485 

t Rules under sections 33 and 43 (2) (<•). 

In any case in which the profits accruing or arising or deemed to accrue or arise in British 
India to any person residing out of British India, whether directly or indirectly through or from any 
business connexion in British India cannot be accurately ascertained, the amount of such profits for 
•assessment purposes may be calculated on such percentage of the turnover of the business carried on 
in British India as the Collector, having regard to all ihe circumstances of the case, may consider to 
be reasonable. This tule shall apply also to the determination of the income for assessment purposes 
of persons assessable to income-tax under section 33 (2) on account of their connexion with persons 
non-resident in British India. 

2. In cases in which the method of assessment on a percentage of turnover is inapplicable— 
as _for example, the case of an Indian branch of a foreign insurance company the profits of the 
Indian branch may be assumed for income-tax purposes to bear the same proportion to the total 
profits of the company as its receipts bear to the total receipts. 
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2. The Eastern Extension Australasia and China Telegraph Co., Ltd., which 
is incorporated in England has branches in India and elsewhere. Under section 33 
of the Income-tax Act, VII of 1918, and the rules framed thereunder the Company is 
assessable in India on a proportionate share of its profits worked out in the ratio of 
its Indian receipts to the total receipts. In accordance with these rules, the Collector 
of Madras assessed the Company for the year 1919-20 on a net income of 
Rs. 10,98,643. The Company has appealed to the Board against the assessment and 
claims the following deductions from the assessable profits : 

I: Excess Profits Duty payable in. England . . £ 760,364 

II. Income-tax payable in England .. £ 96,356 

III. Income-tax paid at stations outside British India .. £ 5,775 


Total 


£ 862,495 


3. None of the deductions claimed seem to be admissible under the Income-tax 
Act, 1918. The term “profits” used in section 9 of the Act .means the gross receipts 
less such deductions as are specifically allowed by the section. Income-tax and excess 
profits duty payable or paid in the United Kingdom or elsewhere arc not necessary, 
for earning the profits of the business and are not allowable otherwise as a charge 
under the section. On the other hand, instructions in Form 1 ) prescribed by the 
Local Government tinder.the Act specifically exclude income-tax and super-tax from 
admissible charges. • 

4. The Company's contention is that if it were taxed in England, the excess 
profits duty payable would be deducted before the income-tax is charged there (sec¬ 
tion 35 of the Finance Act, II of 1915) and that section 20 of the Indian Excess Pro¬ 
fits Duty Act (X of 1919) also provides for such a deduction. In regard to this it 
may be observed that the excess profits duty referred to in Act X of 1919 is that 
paid in British India in respect of the Indian profits and that it has no bearing on the 
excess profits duty payable or paid in England. 


5 - Hie Company also urge that the words “the total profits of the company ’ 
occurrmg in the rule issued under section 33 of the Income-tax Act, 1918, and mention¬ 
ed above should be construed to mean net divisible profits after all deductions, includ- 

n n rf,iKnnT taX ? d eXCCSS profits duty (except Indian i^ome-tax), are made. This 
nrrt.m-n^?n S fi? a PP ear to be tenable. The words “the profits of the Indian branch” 

ruIe d ° not ,ncIude Indian in come-tax among the admissible 

tt d word n “m a o S fi !, h ^ 15 all0WCd aS t cha ' ge and th€reis ™ to suppose that 

the word profits occurring again m the same sentence is used in a different sense. 

Suner tax ArVfvnw b<i n > ted in . this connection / that ne ‘ther the superseded Indian 
buper-tax Act (VIII of 1917) nor-the present Act (XIX of 1920) allows any deduction 

tions C of U thl°r excess ‘P rofits duty paid in England, though under executive instruc- 

SIS-—.ssfess S 


the dec* J o th^ghcZon Tet^ 116 - V"? ° f th<i appelU " ts who desi " 
request that the cLe L y be p a ced beC theXh ‘< 

Income-tax Act and their dec, P sio„ communicated g ^ SeC “° n 51 ° f th< 

for the assessce' t ^ ar ‘ T ‘ Nambi ^ *»***ed by ***««, P alndge 

Government Pleader (C. Mo dhavan No,r), for the Crown. 

Watt JUDGMENT. 

nt, made by tL Go^nt “■ ta 
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S thp! K? ,Ch enable ^ lt to describe the rranner in vhich and the mode by 
which the taxable income of persons not resident in British India or of persons deemed 

Ire madlTwVr tbereof ’- sha11 be arri ved at." Such persons under section 33 

TnH? ^ S u d ° n Pr ° fitS ° r gainS which are deemed t0 arise accrue in 

India Rule 1 prov.des that the profits in India for assessment purposes may be cal¬ 
culated on such percentage of the turnover of the business in India as the Collector 
may consider reasonable. Rule 2, with which we are concerned, is as follows : “in 
•cases in which the method of assessment on a percentage of turnover is inapplicable— 
.as for example, in the case of an Indian Branch of a foreign insurance company—the 
profits of the Indian branch may be. assumed for income-tax purposes to bear the 

same proportion to the total profits of the company as its receipts bear to the total 
receipts." 


. *f r 6 qi J est ‘ on refer ^d to us is whether or not in arriving at the “ total 
profits for the purposes of the rule,, income-tax and excess profits duty payable in 
England, and income-tax payable at stations outside British India, are to be deducted.’ 
Mr. Ainger for the appellant has referred us to Stevens v. Durban-Raodep ; t Cold 
Mining Company and to certain dicta in Scottish Union and National Insur - 
ance Co, v. New Zealand aud Australian Latul Co. (2), -and Roverv . South Afr can 
Breweries (3), which support the proposition that in England when profits 
arising abroad are liable under the Eriglish In'otne-tax Act to pay income-tax in Eng¬ 
land, a deduction is allowed in respect of the income or similar tax levied on such pro- 
fits in the places where they arose ; and if it were a question here of taxing under section 
3 w ^e Act profits arising outside British India on the ground that they were received 
in British India, those authorities would be applicable, but in my opinion they have 
no application to the present case. What have to be ascertained are the assessable 
profits arising in British India of the Eastern Extension Australasia ahd China 
Telegraph Company which is incorporated in England and has branches in India and 
•elsewhere. But for the rule in question, those profits would be ascertained by taking 
the Indian receipts and debiting against them the expenditure necessary to earn them 
and in such a calculation the amount of the tax itself would not be allowed as a 
deduction. The taxes levied locally on the assessable profits arising in other coun¬ 
tries would not enter into the calculation at all. As, however, it would be difficult if 
not impracticable in the case of a business such as this to ascertain the expenditure 
properly debitable against the Indian receipts, the Government in thp exercise of its 
statutory powers has provided that the assessable profits 6f the Indian branch, without 
deduction of the Indian income-tax, shall be deemed to bear the same proportion to the 
total assessable profits of. the Company as the Indian receipts bear to the total receipts. 
As the Indian assessable profits are to be ascertained without deduction of the local 
income-tax it must necessarily be the intention of the rule, that t)ie total assessable 
profits* of the business should be arrived at in the same way, viz., without the deduc¬ 
tion of the several local income-taxes and excess profits taxes which are enhanced 
income-taxes. Otherwise, the whole basis of comparison would be gone ; and, is 
observed in paragraph. 5 of the letter of reference, the opposite construction would 
involve holding that the word “profits” was used in two different senses in the same 
rule. The answer to the reference must be_that the deductions claimed are not allow¬ 
able. Costs Rs. 250 to be paid by the assessee to Government. 

OLDFIELD J.—I agree. It is no doubt satisfactory that, as my Lord has 
shown, the construction claimed by the Crown corresponds with a reasonable result. 
But in the circumstances it seems to me, with all due deference, that we need 
not go beyond the wording of the Tule in order to reach our conclusion. It 
is impossible in • accordance with the ordinary canons of construction to give to 
the word profits’’ a different meaning in the two places in which it occurs ; and, 
as where it occurs first it is used statedly of profits on which the tax ha s to b e 

(0 (1909) IOO j..t:' 481. (7) .(1920;1.. j. 1*. c. 220 at'p. 223. 

(3) (1918) 2 Ch. 233 at p 
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ascertained, that is, of profits before they have been taxed, it must be similarly used 
where it occurs again and where its meaning is disputed. This entails acceptance of 
the. argument for the Grown, and, as it is not disputed that foreign super-tax and 
income-tax stand on the same footing, an answer to the reference that the deductions 
claimed are inadmissible. 


KUMARASYVAMI SASTRi J.—The question referred to us for decision is 
whether the Eastern Extension Australasia and China Telegraph Company, Limited’ 
which is incorporated in England and has branches in India and elsewhere is under 
section 33 of the Income-tax Act and the rules framed thereunder, entitled to deduct 
from the assessable profits excess profits duty payable in England, and income-tax 
payable in England and stations outside British India. Section 33 of the Income-tax 
Act renders persons residing out of British India taxable in respect of profits or gains 
accruing or arising to such persons, whether directly or indirectly, through or from 
any business connection in British India” which is deemed to be income accruing 
or .arising in British India. As it is not possible to ascertain accurately the 
profits made m British India of such firms rules were framed under the statutory power 

y SeCU ° n t? ( k } ( 5> * hich enables the Government to frame rules "pS 
b * . g th .® m ^ nn€ ^ ,n . whlch and th e procedure by which the taxable income of persons 

k l u i? ldent - m ^ r,tl f h India ° r of persons deemed to le assessees in respect thereof 
^hall be arrived at.” One of the rules runs as follows In cases in whict ^e 

method qf assessment on a percentage of turnover is inapplicable—as for example 

hmnnT °v a h Indian b J a £ Ch ° f 3 f °- eign “^^nce company—the profits of the Indian 
tataT be assumed ^ Purposes of income-tax to bear the same proportion to the 
total profits of the company as its receipts bear to the total receipts ” P ** 

auo r sae? a* British ind “ - 

dear that income-tax paid during the 

cum»t.yea r c.annot be deducted. Section 9 of the Act which relates to Ln ^ 
ved from business and which provides for the mod* hv k at l es . ta inc orae den- 

computed. specifies the deductions that canTegaUy b'e^mde'and I 
mcome-tax paid for the previous year cannot be ded „t ’• and IS clear that 

the profits on which income-tax is to be assessed ‘ 31 an estimate 

-Now the profits*upon wh'i'ctth^ observed : 

paid all the necessary expenses to earn that profit PrnfiTv ‘ S a /‘“ you have 
that is, what is charged with income-tax Bunf vn„ -?#*** !, a , pIa, . n English word, 
expenditure to earn that profi^ST^ necessa ^ 

one can understand how you get into the conf•. l . pia * of profit itself, 

Counsel at such very considerable length to point out ^ ,nduce d the learned 

profits at all. The answer is that it i* * * th ? this ,s not a charge on the 

the thiijg that is taxed is the profit that iJmade^and wn IS & t Charge on the Profits ; 
profit that is to be made before you deduct the tax You h^ USt asc ® rtain what »s the 
income tax before you ascertain what the profit really is ” "° n ? ht . t0 deduct the 

to be kept in mind in construing the word P W in y the’ruie heSe ° bservatio - have 

arising out"of*'th “bSTinTi'fsh'lnSa* which iTso ^ ascerlaini "g ‘he income 
ansmg out of the business carried on outside Br Sh India ,h r UP With the incoma 
It With mathematical accuracy. By theevery nature of t??* that L you , can not estimate 
provides a rough and ready method of arriving au Lth , rU ‘ e k artifici al and 
no deduction of income-tax in arriving at the Indian 'V™' As there «n be 
income were attempted to be arrived ft in the usualL. ?' P° fits if the Indian 
recmpts and deducting the expenditure necessary fof’thf" 16 X ’ by taking the Indian 
business, having regard to the provisions of secti™ « e f arr y in S on of the Indian 

tornethameword "profit” cannotTiLl £ 22 * 2 ?? ~‘ a * Act. it see™ 

- o^ensesm the rule, so as t o exclude 


124 


INCOME TAX CASES. 


income-tax where one item of the total, namely, Ihdiian income is concerned, and to 
include it as regards other items. 

The main contention of Mr. Ainger for the Company was that “profit” for the 
purposes of income-tax must be the same as commercial profit except to such extent 
as may be controlled by the Act, that where a company is assessed in England' on pro¬ 
fits made both in England and the Colonies a deduction is allowed for foreign income- 
tax paid and that income-tax paid outside British India stands exactly on the same 
footing as necessary expenses incurred for the carrying on of the business. He also 
argues that unless there is something in the Income-tax Act prohibiting the taking into 
account of income-tax paid outside British India, the mere fact that it is a deduction not 
specified in section q would make no difference and.that in any event it would fall under 
section 9, clause (far) as being “expenditure incurred solely for the purpose of earning 
such profits."Reference has been made to Sieve is v. Duroan-Roodeport Gold Mining 
Co (1), Scottish Union and National Insurance Co. v. New Zealand and Austra¬ 
lia 11 Land Co. (2), Rover v. South African Breweries Co. ( 3), and to Usher's 
Wiltshire Breweries Ltd. v. Bruce (4). 


In Stevens v. Durban-Roodcport Gold Mining Co. (1), the only question that 
arose for decision was as to how the Imperial tax, which was imposed during the last 
of the three years on the average profits of which income-tax was levied, should be 
treated and it was held that the amount could only be allowed as an outgoing, spread 
as an average over the three years and not as a deduction from the ascertained profits 
of the individual year. As it was conceded that the new Imperial tax “was to come 
in somehow” the only question was as to how credit was to be given. This case is no 
authority when the question for decision is whether a tax paid outside British India can 
be taken into consideration in assessing income-tax in British India. In Scottish Union 
and National Insurance Co. v. New Zealand and Australian Land Co. (2), the 
question was whether the preference shareholders of a company registered in the 
United Kingdom, but carrying on business in a Colony, who have received their full 
dividend, are as between themselves and the company entitled to participate in the 
allowance granted by the Government under section 43 of the Finance Act, which 
allows a rebate of 1 shilling 6 pence out of 5 shillings. The answer to the question 
depends on the construction of section 43 of the Finance Act, 1916. In considering the 
question whether the colonial incom.e-tax can be said to have been paid by the prefer¬ 
ence shareholders, Lord Finlay observed : “The Colonial income-tax had to be paid 
in the Colony, and the profits could not be remitted to the United Kingdom without 
paying it. It stands exactly on the same footing with any expenses necessarily incurred 

in the business of the company in the Colonies.Payment of the Colonial income- 

tax was part of the expense of carrying on the business in Australasia or New Zealand 
and the profits were necessarily diminished by the amount so paid, just as by any 

business expenses incurred in the ordinary course.” 'I here was no question in the 

case as to how income-tax was to be assessed, and where the only question was as to 
who should get the benefit of the rebate, there was no reason why the word profits 
should not be used in the ordinary commercial sfcnse of the sum that remains to be 
divided after meeting all necessary expenses. On whatever amount you may calculate 
profits for the purpose of income-tax, profits, so far as the shareholders are concerned 
will always be the sum that remains after deducting the tax paid. In Rcvei v. South 
African Breweries Co. Ltd. (3), the question was similar to that in &•*>//«*^TmoA* 
7 / National Insurance Cl. v. New Zealand and Aits raha i L md Co. (2;, referred 
rt, ^ aii0 ^ h ^ u { tt, 't xrwd . “As regards the shareholders in this country the 

r h mi at tax is not a duty charged within the meaning of section 54, but an outgoing 
Colonial tax »s not fluty ^ ^ administrative expense in the Colony 

Vrh ha s'to be satisfied before any profits can be ascertained and distributed by way 
Tf divided" The decision of Ashbury J. that the English company cannot deduct 


(1) U 9 ° 9 ) 100 L - T ‘ 481 ‘ 
( 2) ( ' 020) 80 I • J. C . 


(3) (1918) 2 Ch. 233. 
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th . fu ii amount of 5 shillings but only the net British income-tax it has actually boine, 
vas "led by the Housf of Lords in the Scot/is/, Union and Nartonal Insurance 
cTmPanys case The decision in Ushers case does not touch the present question; 
It was held that when a deduction was proper and necessary to be made m o^r_to 
ascertain the balance of profits it ought to be allowed provided there is no prohibition 
in the Income-tax Act or rules against such an allowance. 

There can be little doubt that as a matter of accountancy and book-keeping, and 
as between shareholders entitled to a dividend and the company income-tax paidl is 
always entered as an expense which has to be deducted before the amount divisible 
as profits can be ascertained, and enters into the debit charges in the same way as 
any other item of expenditure. It is equally clear that for purposes of levying income- 
tax you cannot deduct the amount paid or payable as income-tax on the ground that 
it is only what remains that*goes to the person carrying on the business. 1 he tact 
that as between the shareholders and the company you would estimate profits ip a 
particular way is no ground for estimating profits on which income-tax has to be 

calculated in a similar manner. 

' In enacting the rule in question for the purpose of ascertaining profits in 
India, I am. of opinion that what was intended was that you must take the profits in 
each centre on which income-tax was charged or chargeable, total up such profits and 
estimate the profits in British India by ascertaining the ratio which the total receipts 

in India bear to the total receipts. 

I would answer the question in the negative. 


[ 28 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Macleod Kt. t Chief Justice and Mr. Justice Shah. 

[28th February 1921.] 

In re Tata Iron and Steel Company, Ltd. • • Asscssee.* 

Income tax Act (VII cf 1918), Sec. 9 (2) (/»-Deduction from taxable income-^Joint stock 
company — Underwriters' commission on issue of >tno shares—Not allowable as a deduction. 

The amount of money paid by a joint stock company to the underwriters on an issue of 
new shares increasing the capital of the company, cannot be allowed fo be deducted as an expendi¬ 
ture coming under section 9 (2) (ix) of the Income-ta* Act. 

This was a reference [Civil Reference No. 5 of 1921] made by the Chief 
Revenue Authority in Bombay under S. 51 of the. Income-tax Act, 1918. • 

The Tata Iron and Steel Company passed a resolution on the 7th November 
1918, increasing its capital by seven crores of. rupees by the issue of 7,00,000 second 
preference shares of the value of Rs. 100 each. The whole issue was underwritten by 
certain individuals at four per cent, payable exclusively out of the profits of the com¬ 
pany. The new shares were issued and the underwriters were paid Rs. 28,00,000 as 
their commission on the 31st March 1919. 

In the official year 1919-1920, the company was assessed by the Collector on 
an income of Rs. 61,84,848, The company claimed a deduction from the amount of 
Rs» 28,00,000 which they had paid to the underwriters on the ground that it was ex¬ 
empt from taxation under S. 9 (2) (ix) of the Income-tax Act, 1918. The Collector 
was of opinion that Rs.28,00,000 paid as underwriters’ commission was of the nature 
of capital expenditure and as. such was excluded from'the benefit of S. 9 (2) (ix). 


On appeal by the company, the Commissioner held, following Texas Land and 
Mortgage Company v. V/illi'.rni Holtham (1), that the item in dispute was capital 



?OLL. R. 45 Bom. 1306 ; 23 Bom. L. R. 376 5 64 Ind. Cas. 12. 
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tention of The income* ai AaTotax the ^ ^ tha ‘ " "V*** the and in 
although it was-not an adntissibie o? te 

n 

Hfgh C ° Urt direC ‘ ed ‘ he Chi6f **“" 

High Court Chief ReVe " Ue Auth0rity thereu P on made the present reference to the 

CASE. 

ment (Jr^nZZ* 10 thC High haS been occasioned by the income-<ax assess- 
f SV h ^ year *919-1920 of the Tata Iron and Steel Co., Ltd. (hereinafter 

ferred to asIhe Coll” ' ** ““ C ° lleC ‘° r ° f InCOme - ta)£ ' B ° mbay (hereinafter re- 

lertnr a F - 0r the °^ C i aI year * 9 * 8 ’ x 9*9 the coippany was assessed by the Col- 
Jh n ’ an * ncome of Rs * 74,23, 210 earned in the previous year (1917-1918) In 
nil P on th ® company had- earned a profit of Rs. 28,55,270‘in the shape of P re 

neW 6 65 1SSU6d by This profit of Rs * 28 .S5.2 7 o was treated 

taxed byThe a CoIlecWr aCCret,0n ‘° " S Capi ‘ a ' ^ n °‘ 38 a " item ° f Pr ° fit an<f was not 


n ffor tfie next official year, viz., 1919-1920, the company was assessed by 
the Collector on an income of Rs. 61,84.848: The accounts of the company for the pre¬ 
vious year, which form the "basis of this assessment, showed the sum of Rs.28,00,000 
as an item of expenses on account of underwriting commission on second prefe¬ 
rence shares issued as per the resolution of the company passed in- November 19L8 
under which it had resolved to increase its capital by seven crores of rupees by issuing 
7,00,000 preference shares of Rs. 100 each. In order that such a large number of 
shares might be fully taken up, tjie company offered them to certain individuals 
(styled as underwriters)- at 4 per cent, discount. The underwriters took up the 
shares at this rate on condition that they be, in the first instance, offered to existing 
shareholders at par and that they would themselves take up such shares as would 
not be subscribed for by the shareholders in proportion to the total number of shares 
applied for by them. Thus if one of the underwriters had applied originally for 7,000 
shares and if all the shareholders took up 5,00,000 shares out of the total number of 
7,00,000, he would have to take up 2,000 shares ( 7 °°° x 2 00 000 l though he would 
. , (700000 ’ ' 1 

be.paid the discount due on the 7,000 shares originally applied for by him, viz., 
Rs.28,000. The total amount of discount thus paid to the underwriters was the above 
sum of Rs.28,00,000. 


4. In arriving at the income of Rs. 61,84,848 assessed for the official year 
1919-1920, the Collector disallowed from the expenses claimed by the company the 
item of Rs.28,00,000 paid to the underwriters. The company objected to this claim¬ 
ing that the item be allowed under section 9 (2) (ix) of the Income-tax Act, VII of 
1918. The Collector, however, held that this was an item of capital expenditure, 
which this very Section 9 (2) (ix) disallowed. 

5. The company then appealed to the Commissioner of Income-tax, Bombay 

(hereinafter referred to as the Commissioner), against the assessment. made by the 

Collector and adduced the following arguments in support of their contention, namely:-’ 

• • 

(i) That the item of Rs. 28,00,000 was an item of expenditure allowable under 
section 9 (2) (ix) of the Income-tax Act. 

(ii) That it was not on account of* “capital expenditure” but ordinary expen¬ 
diture as there was a vast difference between capital expenditure and expenditure in¬ 
curred to procure capital, the former including expenditure upon land, buildings, &c., 
which would yield revenue, the latter being an expenditure from which no return .can 
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be directly expected and which was of the nature of preliminary expenses of the com¬ 
pany which ar£, as a rule, written off from the revenue ; and 

(iii) that the Collector was going to tax the underwriters on the amounts re¬ 
ceived by them and was thus taxing the same amount twice over. 

6. The Commissioner rejected the appeal holding (a) that the item claimed as 
a deduction was an item of capital expenditure and as such not allowable under 
section 9 (2) (i$) which clearly lays down that items of capital expenditure are not 
to beallowed. 

(6) That in the case of the Texas Land & Mortgage Co. v. The Surveyor of 
Taxes (l) where the company has Sought to deduct £ $,poo commission paid to 
brokers for placing an issue of debentures, the Court having given judgment for • the 
Surveyor laying down that the cost of raising- capital ought not to be deducted in as¬ 
certaining profits, even if such an item were written off as preliminary expenses by a. 
company it would not be allowed as being of the nature of capital expenditure ; and 

(c) that it was within the spirit and intention of the Income-tax Act to tax the 
commission in the hands of the recipients although it was not an admissible deduction 
from the profits of the company. 


7. The company then petitioned to the Chief Revenue Authority to revise the 
order of the Commissioner and allow the amount or to refer the case to the High 
Court to get a decision as to revise the Commissioner’s order or to refer the case to 
the High Court for the following reasons :— 

Section 9 (2) (ix) of the Income-tax Act clearly lays down that items of 
capital expenditure should not be allowed. The item of 28 lakhs was notan item 
of ordinary expenditure. It was incurred to raise the capital for the extension of the 
busmess of the Company, In the case of the Tex is L.i id and lor/gage Co. v. The 
Surveyor of 7 axes decided by the Queen’s Bench the company concerned sought to 
deduct from the taxable income £.5,000 on account of commission paid to brokers 
for placing an issue of debentures and the Court gave judgment for the Surveyor 

laying down that the cost of raising capital ought not to be deducted in ascertain - 
aa-J- S ‘ A,so . the company.itself having treated the premium earned in raising 
the additional capital m the preceding year as an accretion to capital it should have 
debited the loss of 28 lakhs too to the capital account. These are capital receipts 
and payment 5 and as such the latter are not allowable as a deduction under section q 

« t i e * In S 0ni n ltax Act ’ w *? iCh clearl y la y s down tha * items of “capital expendi- 
? be aHowed. Only expenses incurred to earn the profits taxed are to 

cern ! U ?, der th,s sectl0n and not expenses incurred to extend the business con- 

were sDenAo^kf 6 lg £ hs ^ ? ot e * pended in earning the profits taxed but 

immense sede cap,Ul for the extens,on of the business of the company on an 

# 

tav a., 8 ’ Asre S ards referring the case to the High Court section 51 of the Income- 
ax Act, 1918, under which this action was to be taken, gave discretion to the Chief 

uZrZ AUth °r - ty u t .° deC,ine t0 refer a case whe " ^ thought that a reference was 

unnecessary. In this case in the United Kingdom the Court of the Queen’s Bench 

so n are D laf„r, aC . lelr d=C f° n lld the itself had treated asimilar .em 

nL?? p ! rtair l in f t0 lts capital account, The item sfcemed to be clearlv of thl 
nature of capital expenditure and it was thought undesirable to trouble the 
Court when the law seemed clear and the question lessee ‘"of 


f v. , 9 ‘ Th . e H *gk c °urt' having been pleased to decide that the case be refer™ 
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The 
follows :— 


opinion of the Chief Revenue Authority as required by section sr was 


as 


1 wenty-eight lakhs have been spent in raising additional capital for the pur¬ 
pose of extending the business of the company. The money spent is not an item of 
ordinary expenditure without any doubt. It is of an extraordinary nature ; it was not 

spent to earn profit for any one particular year. The expenditure was for’the future 

benefit of the business for all years to come. This makes it capital expenditure- 
expenditure of a kind that will help to earn the profit not of any particular year but 
profit for all years to come. This seems to be the view held by English courts too 
under the English Income-tax Acts. In the case of The Tex s La id a id Mortgage 
Co. v. The Surveyor 0/ Taxes (1), the Court gave judgment for the Crown 
saying that the cost of raising capital ought not to be deducted as an item of 

* ., . 11 is very clear and the company too admits that 

such an item is not allowable under the English Act (vide please the affidavit of Mr. 

S. B. Billimoria on behalf of the company filed in the proceedings under which this 
rule has been issued). The company argues that the English Acts differ from the 
Indian Acts and so this decision does not affect this question. There are differences 
between the Indian Act and the English Acts no doubt. But that is not to the point. 
What we have to see is whether the provisions of tl^e English Acts regarding this 
particular question differ from the Indian Act and, if so, in what respect. The corres¬ 
ponding provision of the English Acts fronj which this very section 9 (2) (i*) seems 
to have been taken and on the strength of which the above decision was passed by 
the Queen's Bench is as under :— 

In estimating the balance of the profits or gains to be charged according to 
either of the first or second cases, no sum shall be set against or deducted from, or 
allowed to be set against or deducted from such profits or gains, for any disbursements 
or expenses whatever, not being money wholly a,id exclusively laid o it or expend¬ 
ed for the purposes of such trade , manufacture, adventure, o * concer t” (sectidr. 100, 
Rule 1, first and second cases, Income-tax Act, 1842, 5 & 6 Vic., Ch. 35). 

2. The above provision allows money spent who'ly for the purposes of a 
trade. If the Indian Act allows only money spent for the purposes of the profits 
taked as shown in the next para, surelv the language of the English Acts is thus 
much wider than that of section 9 (2) (ix) of the Indian Income-tax Act. If the item 
of twenty-eight lakhs were not onfc of capital expenditure it would have been allowed 
underthe English Act as it was money spent for the purposes of the trade. Under 
the Indian Income-tax Act it cannot be allowed as shown below even if it be taken as 
not an item of capital expenditure. • 

3. Apart from this question of this item being one of capital expenditure, as 
section 9 (2) (ix) of the Income-tax Act allows only expenses incurred to earn the 
profits taxed and no other expenses, this item cannot be allowed. The wording of 
this section is : “In respect of any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such profits.” What is the 
force of the words “such profits ”? Why are they put in? They are put in to bar the 
allowance of any expense, which is not connected with the profits taxed. Section 9(1) 

' begins by saying that "tax shall be payable in respect of the profits of any 
business.”. Then begins clause (2) with the words ic 1 pr>fi s. shall be computed 
after making the following allowances.” Clearly the words “such profits” here mean 
the profits referred to in clause (1), viz., the profits on which the t x shall he pay ible. 
The same words “such profits” in clause (2) (ix) further down are used exactly in 
the same sense and this sub-clause (ix) means that expenditure incurred solelv for the 
purpose of earning the profits that are being taxed should alone be allowed. If the 
legislature had intended that all the expenses which are incurred in a year by a 
concern should be allowed, they would have used the words incurred solely for the 
purpose of the business”, as has been done under the English Income-tax Act, in whic , 
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as will be seen from the section quoted in the preceding para, the words used are "for 
the purpose of such trade.” The word "trade” seems to have been purposely changed 
into "earning such profits” with a view to avoid any expenditure being allowed which 
has not been incurred to earn the profits taxed. The sum of twenty-eight lakhs has ad¬ 
mittedly nothing to do with the profits taxed. The sum was expended to raise capital 
for the purpose of extending the business with a view to earn more profits, in time 
to come. The company has, in its petition to the Commissioner, argued that the 
above is a narrow interpretation of the law, that it would result in injustice because 
under this interpretation an assessee would be debarred from credit for expenses 
actually incurred unless he was able to show that such expenses were incurred for the 
purpose of earning the profits of a particular year, which in 99 cases out of 100 would 
be impossible. How this will be impossible it is very difficult to comprehend. It has sp 
•far not been impossible though thousands of assessees have been taxed. Even in the 
case of this very company this has never been impossible. Even as regards this very ' 
assessment there has been absolutely no difficulty except solely as regards this parti¬ 
cular item of 28 lakhs, which can be very clearly distinguished from all the other items 
of expenditure. The company has further quoted the hypothetical case of a concern 
incurring a very large amount of expenditure on repairs at the-end of a year and has 
raised the question whether, under this interpretation, this item can or cannot be 
allowed. There isnothing to preclude allowing such an item as it is incurred to earn 
the profits that are being taxed. If the repairs are completed before the year, they 
have contributed to the profits liable. If they are partly completed most probably 
the total expense will be debited to the following year’s accounts and will be then 
allowed. If partly debited to the accounts of the year concerned, thev will be allowed 
to that extent as having contributed to the profits which are being taxed 


In«t M ase in w i ich the c , om f any issued shares at a discount and thus 

preceding year new ordinary 
a " d def , erred l f hares at a premium and got thereby as much as Rs. 28,55,270. Here 
the contrary happened. In issuing the fresh capital the colnpany gained It is but fair 

a " dp f that rec aipts or deficits consequent on the issue P of new capital be both 
treated similarly for the purposes of taxation. The amount of Rs. 28 55 270 gained 
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poseof'taxation his ^ ^ there • **<* and forrte pur 
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expenses are not an admissible deduction for income ta? CO m' taX ‘ ' P f elin,i "ary' 
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does not refeh to an item of the nature of the one under reference. Under the new 
Act there is a specific provision that items of the nature of capital expenditure should 
not be allowed and the Income-tax Officers are bound to investigate closely whether 
any item claimed is of the nature of capital expenditure or not.” 

6 As regards the statement that brokerage paid is a loss and has no value 
and therefore is not an item of capital expenditure it is incorrect. Brokerage paid brings 
in the capital, which earns income. The expense raises capital which is of use in times 
to come just as expenses on buildings raise buildings to be used in earning profits in 
years to come. 

7. There are many items which public accountants treat as items of trade 
expenses (e. payment of income-tax) but which the income-tax office cannot allow 
under the Income-tax Act. What the accountants may be in the habit of doing under 
instructions given in standard books on accountancy and auditing and their practice in 
this respect have nothing to do with income-tax which is regulated by the Income-tax 
Act. Hence any such argument too is of no avail. 

8. 1 here is nothing in the Act to prevent the same amount of money being 
taxed again and again when it changes hands. A may earn a salary of Rs, 5,oqo 
per mensem and pay tax thereon. Out of this sum if he pays Rs. 1,000 per mensem 
as salary to his private secretary, Rs. 1,000 will again be taxed, and if the latter pays 
Rs. 200 per mensem to a private servant of his he too will be liable. That the under¬ 
writers are being taxed is no ground to exempt the company. 

9. For the above reason s the Chief Revenue Authority is of opinion that -this 
item cannot be allowed under section 9 (2) (ix) of the Income-tax Act. 

The reference was heard. 

, Inverarity and Coltmar, instructed by Wrdia, Gandhi & Company , for lata 
Iron and Steel Company:—We submit that the Collector was wrong in deciding that 
Rs. 28,00,000 were in the nature of capital expenditure and that the expenditure in¬ 
curred in connection with procuring capital was not an allowable deduction from 
profits for income-tax purposes. The Collector proceeded to decide the case on the 
authority of Thi Texas Land and Mortgage Company v. William Ho'tham (1). 
We submit that the English decision would be no authority for deciding a case arising 
under the Indian Income-tax Act. Under the English Income-tax Act, 1853 (16 & 17 
Vic. Ch. 34), Schedule 1 ), commission paid to. brokers for services rendered in borrow¬ 
ing does not come within the definition of‘expenses’. There is no reason given in 
the Act why such sum cannot be deducted. So also under the Income-tax Act, 1842 
(5 & 6 Vic. Ch. 35, S. 159) among the deductions allowed no mention is made of ex¬ 
penses relating to capital. There is no decision in England to the effect that money 
expended in raising capital is in the nature of capital expenditure. The Commis¬ 
sioner’s reasoning is that the tax should be levied because we issued shares and that 
the premium ought to be taxed. We suhmit that the shares were issued under 
Government Resolution, dated the 25 th April 1918, and therefore the premium on the 
shares was not chargeable with tax. We did not issue shares at discount, and the 
commission was not paid out of capital. 

Secondly, the Commissioner states that even if the expenditure is not in the nature 
of capital expenditure, it cannot be allowed to be deducted unless it was an expendi¬ 
ture incurred in the year when the tax was levied. According to him the expenditure 
was not made for the profits of that year and therefore it coulcTnot be allowed under 
section 9 of the Indian Income-tax Act. We submit that this argument of the 
Commissioner is not sound. The expenditure incurred in the preceding year for the 
purpose of starting business ought to be allowed towards the profits of the next year, 
r’he money expended in the preceding year is so expended for the purpose of taking 
mure profits next year and when profits are actually made, tax is paid but a t the same 
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time deductions ought to be allowed for the preliminary expenses of {he preceding 
year. 

S'V Thomas Str.uifrnan, Advocate-General, instructed by the Solicitor to 
Government, for the Chief Revenue Authority.—Two questions arise in this case : (i) 
Is the expenditure in the nature of capital expenditure ? (2) Was the- expenditure in¬ 
curred for the purpose of “such profits” within the meaning of section 9 of the Indian 
Income-tax Act ? 

Regarding the first point, we submit that the sum paid to the 
underwriters was paid for the purpose of raising capital. If capital X is to be raised 
and for the purpose of raising X, Y commission is to be paid, Y would be an expendi¬ 
ture incurred out of capital. The test is whether the expenditure is in the nature of 
trading expenses. We submit that the commission paid to the underwriters cannot 
be included under trading expenses and cannot be deducted. Apart from the deduc¬ 
tions mentioned in the Act, there are certain other deductions allowed, e.g., fire insur¬ 
ance, but such deductions are in the nature of trading expenses. The expenditure for 
raising capital is not a trading expense because it is not an expenditure for carrying 
on trade. Under the English law, commission paid for raising share capital cannot 
be taken into account for the purpose of income-tax, because'it is not a trading ex¬ 
pense. 

On the second point, we submit that the word “such” profits in section 9, CL 2 
(ix) of the Indian Income-tax Act shows that the profits must be incurred for one 
particular year for which they are assessed and the expenditure incurred must also be 
the expenditure for that year for which the profits are calculated. This is clear by a 
reference to sections 14, 17, 18 and 19 of the Indian Income-tax Act. 


JUDGMENT. 

MACLEOD C. J. —This is a reference by the Chief Revenue Authority under 
section 51 of the Indian Income-tax Act, VII of 1918, of a certain question regarding 
the interpretation of section 9 (2) (ix) of the Act in the matter of the income-tax as¬ 
sessment of the Tata Iron and Steel Company, which was incorporated and Registered 
in Bombay. For the official year 1919- 20 the Company was assessed by the Collector on 
an income of Rs. 6 r ,84,848 earned in the previous year 1918-19. The Company 
claimed to deduct from this amount the sum of Rs.28,00,000 paid to the underwrites 
on an issue of 7,00,000 preference shares of Rs. 100 each, as expenses which could be 
deducted under section 9 (2) (ix) of the Act. The Collector decided that the Rupees 
?8,oo,ooc> were m the nature.of capital expenditure and that expenditure incurred in 
connection with procuring capital was not an allowable deduction from profits for in- 
comertax purposes An appeal to the Commissioner of Income-tax was rejected and 

a petition to the Chief Revenue Authority to revise the order of the Commissioner 

mlhcluThfh Fhe ^ h,efR *; ve " ueA “thority declined to refer the case to the 
cted to do so b ^border of th. High Court of the tath January 192, he was 

... The question now referred is whether the abovementioned item of twenty eight 

lakhs can be allowed under section 9 (2) (ix) of the Income tav / T? 

of expenditure. The deduction allowed ;, m 

(not being in the nature of capital expenditure) incurred Solely for the 

earning such profits It has been argued that the words “such profits” reforlmlv 

to the profits earned in the year for which the profits are assessed but 

(1) says that tax shall be payable in respect of nrofit* J ’ P . sectM>n 9 

the words “such profits” refer to the profits earned by th- businessmen 

Sfcr&S esat ’rrat: sun? -r- y > "™,n. 
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Now it must be conceded that the Rs. 28,00,000 were ’expenses incurred in 
racing fresh capital. The expenses incurred in raising capital on the flotation of a 
company are included in.the item "preliminary’expenses” which are not included in any 
of the deductions mentioned in section 9. It seems, however, that it has been the 
practice of the Income-tax Collector to allow a deduction for such preliminary expenses 
as are written off out of profits during the first year of a company’s existence. It is 
difficult to see what warrant there is for such a practice except that, as we are told, it 
was instituted under the advice of the Advocate-General some years ago. If then it 
is admitted that the cost of raising the original capital cannot be deducted from profit 
after the first year, it is difficult to see how the cost of raising additional capital can 
be treated* in a different way. Expenses incurred in raising capital are expenses of ex¬ 
actly the same character whether the capital is raised at the flotation of the company 
of thereafter : Tlic Texas Land and Mortgage Company x. William Holtham (1) 
It was never suggested in that case that the expenses incurred in raising debentures 
were moneys wholly or exclusively laid out or expended for the purpose of the trade, 
manufacture, adventure or concern of the company, which are the words used in the 
corresponding section in 5 & 6 Vic. Ch. 35. And if these Rs. 28,00,000 could not be 
treated as wholly laid out for the purpose of the trade of the petitioners, they could not. 
be treated as incurred solely for the purpose of earning the profits of the petitioners’ 
trade. The argument that these Rs. 28,00,000 cannot be treated as in the. nature of 
capital expenditure as the Articles of Association do not admit of their being paid out 
of the capital raised, which must stand in the books of the company at its par value, 
can easily be disposed of. Preliminary expenses, which include the expenses of raising 
capital on the flotation of a company, appear in the balance sheet as a paper asset, 
and are not deducted from the capital which is entered as a liability at its par value. 
In the same way if shares or cash are paid for the goodwill of a business, the capital 
liability is not reduced by such payment, but the value of the goodwill appears as a 
paper asset. Any company • which is prudently managed will write off as soon as 
possible its preliminary expenses out of profits and then proceed to write down the 
value of the goodwijl from the same source. But that is purely a question of prudent 
management, and if the shareholders are desirous of distributing the profits without 
writing off preliminary expenses and the value of the goodwill they can do so. This 
appears to me to be the real test. As Jong as the law allows preliminary expenses 
and goodwill to be treated as assets, although of an intangible nature, the money so 
spent is in the nature of capital expenditure just as much as money spent in the 
purchase of land and machinery. 

In my opinion, therefore, these twenty eight lakhs cannot be treated as ex¬ 
penditure (not in the nature of capital expenditure) solely incurred for the purpose of 
earning the profits of the company’s business. 

The petitioners must pay the costs of the reference. Each party pay their 
own costs of the Rule. 

SHAH J.—I agree that the item of twenty eight lakhs of rupees cannot be 
allowed as an item of expenditure under section 9 (2) (ix) of the Indian Income-tax 
Act (VII of 1918). 

The item represents the amount of commission for underwriting seven hundred 
thousand preference shares issued in accordance with the resolution of the company to 
increase the capital by seven crores of rupees. In substance it means so much money 
paid for underwriting the shares, /... for raising the required capital. The manner in 
which the item is dealt with for tne purpose of adjusting the accounts cannot alter 
the real nature of the expenditure. In the case of a running concern like the company 
in question the sum may be and would be ordinarily debited to the profit account 
without showing any reduction in the amount of the new capital m the account books 
The question whether the item falls properly within the scope of section 9 U) W must 
depend upon the real nature of tht expenditure. ____. 

(i) (1894) 63 I- J. Q. 49 ^ ; 3 Tax* Caj) - 
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The clause in question relates to expenditure (not in the nature of capital 
expenditure) incurred solely for the purpose of earning “such profits”, i.e., profits 
derived from the business carried on by the company. The item in question could be 
deducted (i) if it is not in the nature of capital expenditure and (2) if it has been 
spent solely for the purpose of earning the profits. 

I am of opinion that the sum spent by way of commission for underwriting the 
shares as in the present case is in the nature of capital expenditure. The expression 
“capital expenditure” is not defined and the words “in the nature of capital expendi¬ 
ture' make the meaning of the expression more elastic in its application to the facts. 
of each case. Having regard to the substance and not merely the form of the matter, 

I have come to-the conclusion -that the sum paid is in the nature of capital expenditure. 

There is no direct authority on this point. I think, however, that the ratio 
decidendi in Texas Land and Mortgage Company v. William Holtham (1) and the 
principles underlying the decision in Royal Insurance Company v. Watson (2) lend 
support to this conclusion. 

In this view of the matter it is strictly not necessary to consider whether the 
sum can be held to have been expended solely for the purpose of earning such profits 
as the section contemplates. I do not feel any difficulty in rejecting the suggestion 
made by the learned Advocate-General that the “profits” referred to in the clause must 
mean the profits of one particular year in which the expenditure in question is incurred. 
There is ho such limitation in the section ; and, in the absence of any words indicating 
such a'limitation, it is clear that the contention .cannot be accepted. Apart from this 
point, however, I have grave doubts as to whether the expenditure in question, if not 
in the nature of capital expenditure, could be said to have been incurred solely for the 
.purpose of earning the profits. For the purpose of this reference it is unnecessary to 
pursue the point, and I refrain from expressing any definite opinion thereon. 

I concur in the order as to costs. 


[29] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir John Wallis Kt., Chief Justice and Mr. Justice Oldfield. 

\ [and March 1921 .] 

Chief Commissioner of Income-tax (Board of 

Revenue), Madras. .. Appellant .* ( Respondent) 


Thp North Anantapur Gold Mines, Ltd! 


• # 


Respondents. ( Applicants .) 


I’Komrtax Act \yij of 1918) Sections 51 (1 fand Kz—Specific Relief Act , Section ac 466 li- 
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!** In ^P? ndelU, y of section io 5 (2) of the Government of India 
tax Act prohibits any such application in lespect of anything done bv 
done in section 52 means anything omitted to be done 


Act, section 52 of the Income- 
him in good faith. ‘Anything 


Re Onward Building Society, (1801) 
R. 9 C. P. 62, Followed. 


2 Q. F. 463. Jaili/fe v. Wallasey Local Board , (1873) I,. 


Indian Tnroi fe p C, rr n \°/ Eng ‘ ish Courts ar<i not foreign decisions and where the provisions of the 
enidr a 1^ are similar to those of the English Act, -the English decisions are the best 

guide to the meaning of the Indian enactment. 


f u pp ,f? ! N°- 1 of 1921) from the judgment, dated nth November 1920 

ot the Hon ble Mr. Justice Kumaraswami Sastri in In the matter of the North Anon 
tapur Gold Mutes, Ltd. 


(r m J/ 16 A dv<rcate-(^neYal (C- Ramaswami Ayyar ) and Government Pleader 

Madhavat: Nayar) % for the appellant. 

R. N. Aiyangar, for the respondents. 

A. Krishna swarni Ayyar, amicus curiae. 


JUDGMENT. 

WALLIS C. J.— ihis is an appeal from an order passed by Kumaraswamy 
Sastri J., under section 45 of the Specific Relief Act directing the Chief Commissioner 
of Income-tax to make a reference to the High Court under section 5 r of the Indian 
Income-tax Act, 1918, and raises questions of importance as to the jurisdiction of the 
High Court to make such an order. The case has. been very fully argued before us 
by the learned Advocate-General for the appellant, and by Mr. Aiyangar for the respon¬ 
dents, and we also* heard Mr. A. Krishnaswami Aiyar for other persons who have appli¬ 
cations of a similar nature pending. 

The powers conferred on a High Court by section 45 of the Specific Relief Act 
are in lieu of the power to issue the writ of mandamus inherited from the Supreme 
Court which is taken away by section 50, and'clause (h) of the proviso makes it clear 
that the section does not authorize the making of “any order which is otherwise ex¬ 
pressly excluded by any law for the time being in force.” 

The Advocate-General contended that the order under appeal is excluded by 
section 106 of the Government of India Act, 1915, and also relied on the provisions of 
section 52 of the Indian Income-tax Act, which apparently were not brought to the 
notice of the learned Judge. The Government of India Act is a consolidating statute 
which in section 106 has re-enacted, the prohibition which was expressly imposed 
upon the Supreme Court of Bengal in 1780, after the well-known conflict with Warren 
Hastings, and was applied by reference to the Supreme Courts of Madras and Bombay 
when they were erected in the early part of the last century. The prohibition, as 
contained in section 8 of the East India Company Act, 1780, was in the following 
terms : “The said Supreme Court shall not have or exercise any jurisdiction in any 
matter concerning the revenue or concerning any act or acts ordered or done in the 
collection thereof according to the usage and practice of the country or the regulation 
of the Governor-General in Council.” And a very wide construction was put upon the 
section by the Privy Council in Spooner wjuidoiv (1). This prohibition never ap¬ 
plied to the Company's Courts and when the Supreme Court and the Sudder Courts 
were superseded by the High Court under the Act of 1861 and the Letters Patent 
issued pursuant thereto, a question arose in Collector of Sea Customs v. Chidam¬ 
baram (2) as to whether the prohibition still attached to the High Court in the exer¬ 
cise of the original jurisdiction conferred upon it. Morgan C. J. thought it did. Innes 
and Kernan JJ. thought it did not, though for different reasons. The framers of the 
Government of India Act, 1915, were obviously of the same opinion as Morgan C. J., 
as they treated the prohibition as still in force and re-enacted it in section 106 of the 
Government of India Act as follows: “ The High Courts have not and may not exer¬ 
cise any original jurisdiction in any nutter concern ing the revenue, or concerning any 

(2) (1876)1. L. R. 1 Mad. 89. 


(r) (1850) 4 M. I. A. 353. 
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act ordered or done in the collection thereof according to the usage and practice of 
the countr5 r or the law for the time being in force.” The only difference is that where¬ 
as the Act of 1780 said that the Supreme Court should not have or exercise any 
jurisdiction, the new Act says the High Court has not and may not exercise any 
original jurisdiction in any matter concerning the revenue. 

Now, the issuing of the writ of mandamus to secure the peformance of a public 
duty where no adequate remedy existed by action or otherwise was, it seems to me. 
clearly an exercise of original jurisdiction. It was a proceeding originating in the 
Court issuing it, and might be directed in a proper case to any class of public officer, 
executive or judicial. It must also be regarded as having been within the original 
jurisdiction of the Supreme Court because that Court had no appellate jurisdiction. 
Similarly, I think that the substituted jurisdiction to issue order? under section 45 of 
the Specific Relief Act is original jurisdiction. It may in terms be directed to any 
person holding a public office, and to any corporation, as well as to any inferior Court 
of Judicature. The nature of the jurisdiction exercised is the same in each case, and 
must, in my opinion, be considered an exercise of original jurisdiction. If this be so, 
I am unable with great respect to agree with the learned Judge that in making the 
order prayed for, we should not be exercising original jurisdiction "in a matter concern¬ 
ing the revenue.” The case appears to me to come within the plain meaning of the 
section and this was not very seriously disputed. The learned Judge has referred to 
some observations of Sir Thomas Strange in Venkata Ranga Pillai v. East India 
Company (r), but his attention does not appear to have been called to the very wide 
interpretation put upon the section by the Privy Council in Spooner v. Juddow (2). 


As already observed, the effect of the proviso to section 45 was to leave old 
statutory restrictions in full force. This, however, was not one of the statutory provi¬ 
sions which the Indian Legislature Mas prohibited from altering under the Indian 
Councils Act, 1861, and section 131 (3) of the Government of India Act, 1915, and the 
Fifth Schedule thereto expressly recognise the power of the Indian Legislature to 
repeal or alter the provisions of section 106. Now, these provisions have been to some 
extent altered by section 51 of the Indian Income-tax Act, 1918, ' which obviously 
confers jurisdiction on the High Court to proceed on a reference from a revenue 
authority under the provisions of the section. That section not only enables the reven¬ 
ue ^uthority to make a reference to the High Court, but requires it to do so “ unless 
it is satisfied that the application is frivolous or that the reference is unnecessary.’* 


Ch . f JP** question .then a whether we have any jurisdiction to issue any order to the 
?r'^ Reve " ue Authority under section 45 of the Specific Relief Act with a view to en- 
"T he du f- dlSCh " ge of the du ‘y imposed upon it by the section, and in dealing 

with tlus question we have to consWer, not only section 106 of the Government of 

U±dt ,’h b :V 1SO the prov : ision0f Section 52 of Income-tax Act VsX which 
mem Offi h - f n ° p ™ secutl0n ' S" 1 or other proceeding shall lie against any Govern- 
Sf" ° fficer I° r anything in good faith done or intended to be done under this Act ” 

tie rh"ef aP p P ,Catl °mm r a "i order under section 45 of the Specific RelfefAct Latest 
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mg would have been a proceeding against the company, that the compendious one is 
not so also.” Kay L. J., also uses language showing that he regarded an application for 
a mandamus as a proceeding against the company. Consequently, independently of 
section 106 of the Government of India Act, section 52 of the Income-tax Act prohibits, 
among other things, any application against the Chief Revenue Authority under sec¬ 
tion 45 of the Specific Relief Act in respect of “ anything done by him in good faith. ” 
That the words “ anything done ” in an Act of this kind include also anything; omitted 
to be done is also well settled : see Jolliffe v. Wallasey Local Board (1) and Rea v. 
Williams (2) and the provision in section 3 (2) of the General Clauses Act, 1897, 

that “ words which refer to acts done extend also to illegal omissions.” 

• 

There is no suggestion of any want of good faith on the part of the Chief 
Revenue Commissioner in the present case, and therefore the present proceeding is, in 
my opinion, prohibited by the express- terms of section 52 of the Act itself. The effect 
of section 52 is to extend to subordinate Courts and to the High Court in the exercise 
of its appellate jurisdiction the prohibition imposed upon the High Court in the exercise 
of its original jurisdiction by section 106 of the Government of India Act as regards 
acts done by the revenue authority in good faith. Further, as at present advised, I 
am not satisfied that there are any sufficient grounds for holding that the effect of 
section 51 is to partially repeal section 106 even to the limited extent of allowing the 
High Court to exercise original jurisdiction when there are allegations of bad faith. It 
is, however, unnecessary to decide this question. 


Much argument has been addressed to us as to the nature of the duty imposed 
on the Chief Revenue Authority and as to the meaning of the words “ frivolous ” and 
“ unnecessary.” In particular it has been argued that unless he is satisfied that the 
application is frivolous, he is bound to make the reference unless the point in his 
opinion either does not arise or has already been decided. The ordinary legal mean¬ 
ing of the word “ necessary ” as. appears from Strouds Judicial Dictionary is “rea¬ 
sonably required for the disposal of the case, ” and I am not satisfied that it'was 
intended to use the word in the section in any more restricted sense. In England, the 
assessee can ordinarily claim to have a case stated as of right, but 5 & 6 Geo. V, 
Ch. 89, section 42, dealing with the excess profits tax, provides that the Commissioners 
“ unless they are of opinion that the application is frivolous or vexatious or relates to 
a matter already decided by the Board of Referees ” shall refer the case to a Board. 
I think it is very likely that this part of section 51 was modelled’ on that section, and 
that the legislature substituted the word V necessary " with the intention of giving 
the Revenue Authority a wider discretion. 


As regards this particular case, 1 will only say that while the Commissioner 
has rightly based his decision on tfie language of the Indian section, which differs 
materially from the corresponding section of the English Act, he has fallen into error 
in supposing that in Imambandi v. Mulsaddi (3), the Privy Council deprecated the 
practice of referring to English decisions which are the basis of so much of our lawm 
India The decisions in question were American decisions and were correctly described 
as foreign, an adjective which is inapplicable and would certainly not have been applied 
hv the Privy Council to the decisions of the English Courts. As regards income-tax, 
the Indian Act generally follows the lines of the English Act, and where the provisions 
are similar, English decisions are the best guide to their meaning. 'I he revenue aut o- 
ri t v no doubt may not always find it easy to apply them, and that is one reason why 
he Act empowers and’requires it to make a reference to the High Court 'nappropnae 
cases. The appeal must be allowed and the application must be dismissed with cost 

throughout. _•____._ 

(,) (,896) 9 C. r. 62 .(=) (' 88-0 9 App. Cm. 4-8 at p. 433 - 
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OLDFIELD J.—I agree with the judgment just delivered and as regards the 
application of section 106, Government of India Act, 1915, have nothing to add. 

The alternative ground, on which the judgment under appeal has been support¬ 
ed, is that under section 51 (1), Act VII of 1918, the making of the reference asked 
for is in the words of the proviso to section 45, Specific Relief Act, “clearly incum¬ 
bent ” on the Chief Revenue Authority, against whom an order under the latter section 
is claimed; and it is thus necessary to consider the wording of the former closely,, since 
it is on it and not on any general rule as to the duties imposed by other statutes in 
different or wider terms on public officers or public or associated bodies that our . 
conclusion must rest; so far moreover as the numerous well-known cases which*have 
been laid before us> require adherence to the principles of natural justice and an honest 
exercise of the discretion conferred, whatever the nature of the duty to be performed 
or the procedure to be employed, they are not in point, because their requirements were 
clearly fulfilled in the present case, the Commissioner of Income-tax, the authority 
concerned^ having, as his order shows, heard counsel and having dealt adequately 
with the English decisions relied on. 


• 

It accordingly is not material that after distinguishing those decisions, he, fur¬ 
ther, in order to fortify his position, relied on the reference to foreign decisions in the 
judgment of the Judicial Committee in Imambinii v. dutsaddi (1) as justifying a 
general refusal to follow ‘those of the English Courts. In doing so he was perhaps 
influenced by the interpretation placed on that reference in one of the judgments in 
Seem Nadan v .Mutliuswamy Pillai f2). But in view of the context and of the 
practice of the Judicial Committee I agree that the word “foreign” cannot 

2 . av * been us f ed by il in lhe sense proposed and that the decisions of-English 
Courts must, subject to all necessary exceptions, continue to afford guidance in India 
in particular, where, as in the present case, a new statute expressed in exacter lan¬ 
guage, and it would appear administered in a stricter manner than the former law is 
in question the assistance afforded by English authorities on the construction of what 

sS,I,rc^T anCeS made 1 °! L different wor ding and local conditions, in many respects 

to t£ Court V*f C « n A 0t Safe y ^ [ ejected; and further * in cases in which a reference 

f d ^ CCeSSaiy thatass,stance w iU presumably be accepted-here the 
rii^! f ° undatl0 . n muSt be adopted for our decisions and those of the revenue autho¬ 
rities, if a consistent system of income-tax administration is to be reached. 

been citld deci9io f direct,y relevant to its construction have not 

rrr r s&hs 

in Us T^V/sTfoZ X'ffiZ'XSTT? 

o!l?dofeg 0 s“ t ™Thrm P aTe P n 0 aT d Y T “ S ^ the ,“ sessee s .? ems to be inconsistent' whh 

of assessment” and that the Courtt ^ ^ ls sue arising necessarily in the course 

substituThg aftt ' t of ,S qUlrement , that ‘ he revenue auth °rity shall be satUfied 

and secondly that i estrSs the'mean l tha * «M» Court shaU be so 

- n , flCtS the Pine of unnecessary ” inconsistently with th^ 

( 0 (19x8) I. L. R. 45 Cal. 878 ; 4S I. A. 73. --- 

11 L. W. 63 ; S3 9 Ind. Cas!'*** ; 37 M * L * J* '• 26 M - U T. 323 j (1919) M. W. N.640; 
(3) (1886) 13 Ap p . Cas-1 at p. 6. 

18 



INCOME TAX CASES. 



ordinary use of the word. On the first of these, there is no reason for assuming that, 
frivolous applications excepted, this Court has been given an unrestricted jurisdiction,’ 
where previously it had none ; on the second, it is the reference, not the determination 
of the question referred, which is described as unnecessary, and there is no reason for 
excluding from the class of questions under contemplation those which the revenue 
authority in fact does determine unaided. Shortly, the assessee’s argument tfould be 
justified if the section simply made a reference obligatory, unless it were unnecessary ; 
and it could, if that had been the intention, have easily been worded in that way with 
a provision for an absolute right to appeal or to have a case stated. On the other 
hand, if we leave to the revenue authority which is entrusted with the assessment 
the duty of deciding whether and to what extent it requires assistance in making it, we 
give full effect to each part of the language employed. Accepting the latter alterna¬ 
tive, I concur in allowing the appeal and in the order proposed. 

NOTE. 

This case was referred to in the judgment of their Lordships of the Judicial Committee in 
Alcock Ashdown Company v. Chief Revenue Authority of Bombay (reported infra ) where it was 
held that section 106 (2) of the Government of India Act was no bar to the exercise of the jurisdic- 
. tion conferred on the High Courts under section 45 of the Specific Relief Act. Consequently the 
decision in this case contra must be deemed to have been overruled by the Privy Council. The 
alternate ground of decision in this case, that section 52 of the Income-tax Act, 1918, also bars the 
jurisdiction of the Courts, does not appear to have been referred to or considered in their judgment 
by their Lordships of the Judicial Committee, though it was put forward in the arguments of the 
counsel for the respondent before them—Ed. 


[ 30 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir" Norman Macleod Kt., Chief Justice and Mr. Justice Shah. 

[2nd March 1921.] 

Alcock Ashdown Company, Ltd. • • Petitioners.* 


v. 

The Chief Revenue Authority, Bombay. •• Respondent. 

Income-tax Act {VII of 1918), Sectional—'Specific Relief Act (/ of 1877), Section 45— 
Application for a reference under the Income-tax Act-Refusal by a Division Bench—Leave to appeal 
to Privy Council—Civil Procedure Code (V of 1908), Section 109 -Letters Patent ( Bombay ,) Cl. 39. 


The petitioner? applied to the High Court for an order under section 45 of the Spec fin Relief 
Act directing the Chief Revenue Authority to refer a case for the decision of the High Court under 
section 51 of the Income-tax Act. The application was refused by a Division bench of the High 
Court The petitioners subsequently made an application to grant them leave to appeal to the 
Privy Council. The Chief Revenue Authority contended that no appeal lay from a decision of the 
Court refusing to make an order under section 45 of the Specific Relief Act : 

Held that the petitioners were entitled to the leave sought for inasmuch as where an appli¬ 
cation under section 45 was made to a single Judge of the High Court and refused, an appeal was 
entertained by a Division Bench. 


Motion for leave to appeal to the Privy Council. 

This was a petition by way of motion for leave to appeal to the Privy Council 
bv one of the three different parties whose applications for an order under section 45 
of the Specific Relief Act directing the Chief Revenue Authority to refer a case for 
the opinion of the High Court under section 5.1 of the Income-tax Act, were refused 
by the High Court. The judgment sought to be appealed from is reported at page 


97 ante. 

Kanga , for the petitioners. 

Sir Thomas Slrangman , Advocate-General, for the respondent. 


JUDGMENT. 

w »/-t iron C 1 •_The Detitioners applied to this Court for an order under 

section 45 of .he Specific Relit? Act directing Ch ief Revenue^uthorityto^efer 
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a case for the decision of the High Court under section 51 of the Indian Income-tax 
Act, VII of 1918. 

The application was refused and the petitioners now ask us to grant them leave 
to appeal to the Privy Council. It has been contended for the opponent that no ap¬ 
peal lies from a decision of the Court refusing to make an order under section 45. 

Section 48 says :— Every order under this Chapter shall be executed, and 
may be appealed from, as if it were a decree made in the exercise of the ordinary 
original civil jurisdiction of the High Court.” Section 49 says “ The costs of all ap¬ 
plications and orders under this Chapter shaU be in the discretion of the High Court ” 
It would certainly appear at first sight that section 48 only contemplated that orders 

directing an act to be done or forborne should be appealable, as only such orders 
could be executed. 


• u 1 ® e ? t J r on a!so makes a distinction between applications and orders, and it 
might be inferred that although the costs of an unsuccessful application are within 

the discretion of the Court, an order for payment of costs would not be an order such 
as was contemplated by section 48. 

Ord^r i° ther u han ?’ I 1 appears from the provisions of section 104 and 

X T UI1, ru,e *’ that the Vision of a Court refusing an application is called an 
order. In some cases an appeal will lie from orders refusing relief as well as from 

gating rehef, in some only from orders granting relief, and in others only from 
rders refusing relief, but in section 104, clause (§), and in Order XLIII, rule \ (/) 
(£). (7), 00 and (s), appeals he from orders under section 95 and under certain rufes 
without it being stated whether the orders grant or refuse ?he relief asked ?or and t 
take one instance, it has been held that an appeal will lie from an order refusing to 
appoint a receiver though it is not a final order from which an Tp“vl,l tto^the 

section 4s of the Specific Relief Ant , appl,catl0n for an order under 

The rule will be made absolute. Costs costs in the appeal. 

the right^of^appeaUtfproceMiaWs "under" Champ'^'vr C u t '° 1 ' is «• ‘hat 

limited to orders contempla ed K section Z TZ, a * ° f , J" fc 5pecific Relief Act is 
i°e the rule or refusing to make the orier nmv^ f ’ a “ d ,hat an order discharg- 
tion 48 of the Act. “ 0 ‘ T hi " , the Sc0 <* ol 

may be appealed from as if it were a decree made^n the JO?** U ? d f r thls Cha P ter 
nal civil jurisdiction of the High Court. The rcise °[ th ® ordinary origi- 

mclude an order rejecting the application under the rh *1* COI J prehensiv ® enough to 

^ a. i -rr sse 


C» ) (1895) I. L. R. 22 Cal. 928. 


(O (.890) a S Q. B. D. 46s at p. 466. 
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under the Letters Patent. I may refer to Rustom Jamshed Irani v. H. Kennedy (i) 
and Haji Ismail Haji Essac v. Municipal Commissioner of Bombay ( 2) as instan¬ 
ces on that point. 

Further, in Zipru v. Hari Supdushet (3), after a consideration of the various 
provisions of the Code of Civil Procedure, this Court held that an order under the 
particular rule of the Code then under consideration would include a refusal-to grant 
any relief under that rule. 

It seems to me that under clause 39 of the Letters Patent read with section 109 
of the Code of* Civil Procedure we have to see whether it is a decree or a final order 
from which an appeal lies to this Court. 

The order in question for the purposes of the appeal is a decree as provided in 
section 48 ; and even if there be any doubt about it, I think that the order in ques¬ 
tion would be a final order within the meaning of section 109 (6). 

• In this case as there was no appeal to this Court but as the motion was heard 
by a Division Bench in the first instance, the only condition that requires to be fulfil¬ 
led under section 110 relates to the vilue of the subject matter and that condition is 
admittedly satisfied. 

The applicants are, therefore, entitled to the certificate that the case fulfils the 
condition as to valuation. 

I concur in the order proposed. 


[ 31 ] IN THE CHIEF COURT OF LOWER BURMA. 

Before Sir Sydney Rpbinson Kt ., Chief Judge, Mr. Justice Maung Kin 

and Mr. Justice Henld. 


The Burma Railways Co. 


[21st March 1921.] 


Assessee 


v. 

The Secretary of State for India. 

Income-tax Act (J VII of i 9 i 8 ), Section 9 {2)—Burma Railways Co.—If owners of the railway 
system—Dedudioii of annual value of premises—Contract with the Secretary of State—If creates a 

partnership. 

Under a contract entered into with the Secretary of State for India, the Burma Railways Co. 
were put in possession, management and control of the Railway system. It;was provided inthecom 
tract that th* existing railways and the subsequent extensions were to continue to be owned by the 
Secretary of State-, that when fresh capital was needed, the company were to obtain it primarily from 
fheHcStary o? State who undertook to supply the same, that the company were to receive a «.»«. 
teed rate o ( interest on their share capital and a certain share in the surplus profits, and that on th 
termination of thefcontract, the railways should be handed back to the Secretary of State, the com¬ 
pany to receive their capital in full. . 

Held, per Robinson C. J. and Maung Kin J. {Heald'j contra) that the funna Railways 
Co. were the owners of the Railway system and all its premises for the purpose of the 
claimable under section 9(2) (r) of the Income-tax Act. 

Pir RoWs'n C. /.. .» f«un S Kin and H'aid //-The «Mo^hip brt*«n «h. ^^y 

S; sK« — ** «- 

^"TefeTel [Civil Reference No. „ of , 9 «] by .he Financial Commissioner. 
Burma, under section 51 of the Income-tax Act, 1918. __ 


*(1921) II L. B. R. 3.1 ; 64 Ind. Cas. 801. 


( j ) ( , 9 oi ) I. L. K. 26 Boro. 39 6 ; 3 Rom - 1 ■ R - 6s:? - 

(2) (1903) I- L. R. 28 Bom. 253 ; S L - K - IOO,: _ , 

(3) (1917) I-L. R. 42 Bom. i° ; 19 ltom - L * R * 774 5 42 Ind * * 73 ‘ 
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Giles , for the assessee. 

MacDonnell with Mya Bit , for the Crown. 

6 JUDGMENT. 

ROBINSON C. J.—This is a reference by the Chief Revenue Authority under 
section 51 of the Indian Income-tax Act, 1918. Two questions are referred for deti- 
sion :—(1) Are the Burma Railways owners of the Railway system and all its pre¬ 
mises for the purpose of section 9 (2) (i) of the Income-tax Act ? and (2) Are the 
Burma Railways owners of the railway system and all its premises in virtue of being 
partners with the Secretary of State for India ? 

Section 5 of the Act divides income that is taxable into six difrerertf classes, 
and the succeeding sections deal with each of such classes and allow certain deduc¬ 
tions to be made from the income before the sum on which the tax is to be levied is 
fixed. The reference assumes that the income of the Burma Railways is derived from 
business. Section 9 deals with such income and grants allowances for (1) any rent 
paid.for the premises in which the business is carried on, or (2) "where- the premises 
are owned by the assessee, the bona fide annual value thereof.” The annual value, it 
is declared in section 8, is to be deemed to be the sum for which the property might 
reasonably be expected to let from year to year. 

The question we have to decide is what is the meaning to be given to the ex¬ 
pression "owned”, that is to say k must the assessee show that the full ultimate legal 
title rests in him or was it intended that the allowance should be • granted to an 
assessee holding only some lesser degree of ownership ? 

The rule for the interpretation of such statutes is laid down by Cotton L. J., in 
Gilbertson v. Fergusson (1) : " I quite agree we ought not to put a strained con¬ 

struction upon that section in order to make liable to taxation that which would not 
otherwise be liable, but I think it is now settled that in construing these Revenue Acts, 
as well *s other Acts, we ought to give a fair and reasonable construction, and not to 
lean in favour of one side or the other, on the ground that it is a tax imposed upon 
the subject, and, therefore, ought not to be enforced unless it comes clearly within the 
words.” There is another rule of interpretation which must also be borne in mind. 
Where the object and intention of the legislature is clear and undoubted, that mean¬ 
ing should be given when possible to'Xhe words used ' which will best carry out the 
clear object and intention. 

,« ** must be presumed that the legislature was aware that the expressions 

owner”, ownership” and the verb "to own” in its various tenses have been fre¬ 
quently used in Acts of a similar nature and further that they can be and are used in 
various meanings in different Acts, in some of which they have been specially defined 
for the purposes of particular sections. Nevertheless the expression has not been defined 
for the purposes of this Act. It may have the narrow and technical meaning of the 
full ultimate and legal owner, but if this was - intended, it could easily have been ex¬ 
pressed and the failure to do so points to its not having been so intended.- 

_ Next let us consider the object in view in granting these allowances. Where 
buildings are essential to the carrying on of a business and to the earning of profits 
therefrom, the rents of those buildings, which would ordinarily be paid from the pro¬ 
fits made, are an essentially just and reasonable charge reducing the total of the 
profits. Without this expenditure on rent the profits to be taxed could not be made. 
Therefore, it was realised that to allow a deduction of such rents was only just and 
the allowance is accordingly granted. Then where there are no rents paid but build¬ 
ings are used which might otherwise be let out and so earn income, an allowance based 
on the amount that the buildings might reasonably be expected to let for is granted in 
heu of the rents. The principle is that where buildings must be used to enable profits 
to be made or increased, it is recognised that an allowance for them is just and rea¬ 
sonable. I he justness of the claim to such an allowance of annual value in no way 
(1) (1881) 7 Q. B. D. 562 at p. 572. • * 
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depends on absolute ownership and would be equally just when arisincr t 1 

degree of ownership. 4 y 1 61 wnen arising out of a lesser 

- arcs !Efellr d ? 

*HF 

He is Lt££i. 

^‘Uled to take all the profits and has to bear all the char.ef The only “d would 

^ . the ,e eal title still remained in the father and that a narrow and Restricted in¬ 
terpretation of the. section would give it to the father only. 

It would be difficult to set out in detail the exact positions of the Burma 

doubt what^h SecreUry °J *» tat e f " r India under the Principal contract, but there is 
no doubt what the position of the Railway for all practical purposes is. It has pos¬ 
session, control and management of the railway system. It supplied and supplies the 
capjtal, but it must, when fresh capital or money is required, obtain it primarily from 
the Secretary of State. On the determination of the contract the capital is refunded 
but the land, track, buildings, stations, yards, godowns, etc., are all to be made over to 
the Secretary of State. The provisions of clause 42 of the contract have been much 
pressed upon us. By it all the property is declared to be "the property of the Secretary 
of State, but subject to the use and enjoyment thereof by the Company during the 
continuance of this contract.” By clauses 47 and 48 all moneys paid in are declared 
to be the absolute property of the Secretary of State. But it is not necessary, in the 
view I take, to continue the examination any further, for even assuming that the ulti¬ 
mate legal title in the properties lies in the Secretary of State, that does not decide the 
matter. The Railway is. entitled to hold the lands, buildings, etc.; it has full manage¬ 
ment and control subject to certain supervision. It rents out house property and lands, 
erects buildings and generally manages the business as agent for the Secretary of 
State. 1 he use of the premises is essential to the earning of the profits. Applying 
the two rules of construction I have cited above, it seems to me to be impossible to 
give a restricted meaning to the word "owned.” It must be interpreted in a wide and 
popular sense and having regard to the object and intention of the legislature, it is, I 
consider, clear that the Railway comes within the rule granting this allowance. 

As to the question of a partnership, that involves the finding that the Secretary 
of State has entered on a commercial undertaking and is not acting in the exercise of 
his powers of government. The lands belong to Government and in the interests of the 
community the means of transport and communication were secured. To this end the 
Secretary of State entered into a contract to secure the working and extension of the 
Railway system. The contract speaks of the Railway as his agent, and this is. the 
true view of the relationship of the parties. doubt several of the features of a 

partnership are present. The Secretary of State supplies some of the property and also 
some of the capital, on which he is to be paid interest and a share of the profits. But 
he has no concern in, or liability for, the losses, if any, and this fact strongly militates 
against a partnership. The relationship is, in my opinion, not that of partners'but of 
principal and agent. The agent may have full and wide' powers of management and 
control, but he has none of the equal rights that a partner has and can be compelled 
to any line of conduct the Secretary of State may decide to be proper. • 

I would, therefore, answer the first question referred in the affirmative and the 
second in the negative. As to the costs of this reference the Secretary of State must 
pay the costs in this Court. - Advocate’s fee 10 gold mohurs. 

MAUNG KIN J.—I concur. 

HEALD J.—The following questions have been referred to the Court by the 
Chief Revenue Officer under the provisions of section 51 of the Indian Income-tax Act, 
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1918 :—"(1) Are the Burma Railways owners of the railway system and all its pre¬ 
mises for the purposes of section 9 (2) (i) of the Income-tax Act ?’* and “(2) Are the 
Burma Railways owners of the railway system and all its premises in virtue of being 
partners with the Secretary of State for India ?” 

Section 9 of the Income-tax Act deals with the assessment of “income deriv¬ 
ed from business”, that is from any trade, commerce or manufacture, or any adven¬ 
ture or concern in the nature of trade, commerce or manufacture, and clause (2) (i) 
of that section says that in assessing the tax on such income a deduction from the.in¬ 
come of the business is to be allowed, in cases where the person assessed pays rent, to 
the extent of the rent paid for the premises in which the business is carried, and, in 
cases, where the premises are owned by the assessee, to the extent of the bona fide 
annual value of the premises, that annual value for the purposes of the section being 
the sum for which the property might reasonably be expected to let from year to year. 

The Burma Railways Company were assessed to tax on their income, and 
although it was not expressly so stated in the notice of demand, it may for the pur¬ 
poses of this reference be assumed that they were assessed on the basis that their 
income was income derived from business.” 


They objected to the assessments on the ground that the income of the business 
of the Railways, which is not assessed to income-tax, would, if assessed, have been 

entitled to a deduction of the bo ta fide annual value of the premises in which that 
business was carried on and that, therefore, their private income, which is a share 
of the income of the railways, ought to be regarded as being entitled to a 
corresponding deduction. Their claim, as originally stated, was not a claim 
that the Company were owners of the railway premises and was not in 
fact a claim under section 9 (2) (i) of the Act. It was analogous rather to a claim 
under section 37, but so far as I can see, it would not fall under any specific provision 

of the Act It was, however, subsequently regarded by all parties as a claim under 

9 (2) (0. probably because there was no other section under which it could 

th ^ reference !° this Court assumes that it is such a claim. It 
hjis been argued in this .Court as a claim that the Company are owners of the ore- 

mises of the railways within the meaning of that section and for the purposes of this 
reference it must be taken to be such a claim. purposes ot this 

rhe TT p ° sit [ on of the Burma Railways Company in respect of the railwavs is 
peculiar. Up to the 31st of August 1896 the Railwavs were Staff* raHti,.**,* y 1S 
owned and managed entirely by the Secretary of State fnr 1 . . y anc ^ W€re 

the .St of September .8,6 they Bmmf If V” 

Company under a contract with the Secretary of State The ml .? Ra,I "? ys 

.contract, so far as they now concern us are that thef^i ™ ain t ? rms of that 
end all subsequent extensions and eve^Wng connecfefwithTh ‘T e ? St£d 
railways or extensions, were to continue to be owned hv the S th ! h of the 

the entire capital of the Company w ™to be pSdhS °* Statc ' that 

of the railways and was to belong to him that he was to 1 b i US ,f. 0r the pur P os *s 

for extensions or capital works either out’of the capital of “the Vo CaP “ al required 
own funds ; that the Company were to have 1 ° V mpan , y or out of his 

over and manage the Railways and to construct eoidn ° H Way la " ds and «»ke 
as the Secretary of State might approve “r extensions 

was to guarantee to the Company ♦* the Secretaf y of State 

that out of the "net Avenue Receipts” Zt T S „ hare capi ‘ al - 

of the working of the railwavs the i practically the net profits 

State to the Company as guaranteed interest ^h by the Secretary of 

interest on the capital invested by him in thl Llwavs^h^M 16 by him ’ that 

hat any suiplus should be divided between him and the Comn be taken by him « 
tmns and that on the termination of the contract the m Comp ? ny ,n certain propor- 

by the Company to the Secretary of State and the ComlT should be handed back 

capital in full It was express^ 
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Company should become the absolute property of the Secretary of State, and that all 
profits from the railways should also be his absolute property, subject in each case to 
the provisions of the contract. It was further provided that the Company should ke£p 
the railways and all their equipment in good working condition and maintain a 
sufficient staff to the satisfaction of the Secretary of State, that he should have power 
to determine the situation and particulars of all works connected with the railways, to 
prescribe routes and to require the Company to construct or acquire extensions, which 
extensions like the original railways should be owned by him* and that the Company 
should obey and be absolutely subject to his orders in respect of practically every 
matter connected with the working of the railways. 

In support of the claim that the .Company are owners of the railway 
premises it is argued that the Company and the Secretary of State were partners, and, 
therefore, joint owners of the premises, but in view of the terms of the contract set forth 
above, it seems to me impossible to hold that the relations between them were those 
of partners. Partnership” is defined as “the relation which subsists between persons 
•who have agreed to combine their property, labour or skill in some business and to 
share the profits between them,” but that definition is subject to provisos that "a loan 
to a person engaged or about to’engage in any trade or undertaking upon a contract 
with such person that the lender shall receive interest at a rate varying with the profits 
or that he shall receive a, share of the profits does not of itself constitute the lender a 
partner,” and that no “contract for the remuneration of a servant or agent of any 
person engaged in any trade or undertaking, by a share of the .profits of such trade or 
undertaking shall, of itself, render such servant or agent responsible as a 'partner 
therein, or give him the rights of a partner.” Under the contract between the 
present parties the Company were to obey the orders of the Secretary of State and to 
act as his agent. They were to be remunerated by a share of the profits resulting 
from the working of the railways, but they took no share in any loss which might 
result since interest on their capital and the capital itself were guaranteed by the Secre¬ 
tary of State. The railways in their entirety were owhed by the Secretary of State and 
the position of the Company was, in my opinion, that of managing agent and not that 
of a partner. I would, therefore, give a negative answer to the second of the two 
questions referred to us and would say that the Company are not owners of the 
railways or of the railway premises in virtue of being partners with the Secretary of 
State for India. 


But it is contended that although the Company may not be owners of the 
premises as- being partners with the Secretary of State and although under their contract 
with him they may not*be entitled to claim legal ownership, and may not be owners in 
any strict sense, nevertheless on a fair construction of section 9 of the Act they are 
entitled to be re'garded as owners of the premises for the purposes of -that section. It 
is, therefore, necessary to consider their claim to be “owners” in some looser or wider 
sense. It is, I think, clear that their position as managing agents, although it gives 
them possession of the premises, cannot give them ownership in any sense of the word. 
As managing agents they may, of course, be treated for many purposes as if they were 
owners, but they can be so treated only as representing their principal, and although 
they might, on behalf of their principal, be allowed to claim the deduction 
allowed by the section if the profits from the business of the always 
were being assessed, they cannot, in my opinion, be allowed to claim that, 
deduction on their own account when only the income- from their own 
business and not that of the undertaking as a whole is under assessment. It may 
true that if the income from the business of the railways were being assessed, a deduc¬ 
tion of the annual value of the premises would have to be made, but it is not ha 
income but' the income of the Company which is being assessed, and there is, in my 
opinion, a clear distinction between the business of the Company, whichjs the 
management of the railways, and the business of the railways, which is mainly the 
Ess of carriers. The Company may be owners of an office or other premises m 
which they carry on their own business as managers and, if so, they would doubtless be 
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entitled to a deduction of the annual value of those premises from their income before 
income-tax could be assessed on it, but I cannot see that their position as managing 
agents of the business of the railways gives them any claim to be regarded as owners 
of the premises in which that business is carried on. 

It seems clear that the basis of their claim to be owners of the premises on 
their own account must be sought elsewhere than in their position as managing agents, 
and the only possible basis for that claim which I can imagine is the fact that they 
supplied capital with which some of the premises may have been acquired. But they 
receive interest on that capital at a guaranteed rate, which is not dependent on the 
profits or losses of the undertaking and on the termination of the contract they take 
back their capital in full. They run no risk of losing either interest or capital, even if 
the undertaking results in a loss or the premises are entirely destroyed. Under these 
circumstances I fail to see how they can possibly be regarded as having any kind of 
ownership in the premises. They are for all practical purposes in the position of an 
agent in possession of his principal’s business premises who has lent money to his 
principal for the purposes of the business, and neither the fact that he is in posses¬ 
sion as agent of the owner nor the fact that he has lent money to the owner gives him 
any real claim to be owner of the premises. 

.... i am ° f therefore, that the Company are not owners of the premises 

within the meaning of section 9 (2) (i) of the Act, either by virtue of their possession, 
since that possessmn is that of a managing agent, or by virtue of their having contri- 
buted to the capital of the undertaking, since they get interest on their capital and 
no charge or mortgage on, or other real interest in, the premises. 

I would answer the two questions referred as follows 

all its nrimi!? c e f BU ^ a RailwayS Com P an y are not owners of the Railway system and 
all its premises for the purposes of section 9 (2) (i) of the Income-tax Act 

for India a nd h L BU ,'^ a .r RailWayS Company are not Partners with the Secretary of State 

and a " its ~ in 

I would direct the Company to pay the costs of the reference in this Court. 

[ 32 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Strj.hu Wallis Chief Justice, Justice Sir William AylinR and 

Mr. Justice Krishnati. 

[12th April 1921.] 

Chief Commissioner of Income-tax, Madras. _ 

•. Referring Officer. 


v. 


S. Hajee Abdulla Sahib & Co. Assess * 

Application under Section X 'spt'i/lf*/£/£* 'Act'll “of 7s77 ) ( * u ' 9 ‘ 9) SectioH * 5 — 
Side, ar,^£2 ^ »» Us Origin*, 

^ wilh section 51 of tbe Income-tax* Ac^ ° nder section *5 of the 

R T? uc made the Terence. At the hearing ZFthl , d ,n P Qrs «ance thereof, the 

»» *£SdtS •‘“‘“ U - »• Profits 

19 
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Government Pleader, (C. Madhavan Nayar ), and the Government Solicitor, for 
the Referring Officer. 

Sidney Smith and O. T. Govindan Natnbiar , instructed by A. Kanda^wami 
Mudaliar , for the assessees. 

JUDGMENT. 

A preliminary objection has been taken to the hearing of this reference that the 
order made by the learned Judge of the Original Side, under section 45 of the Specific 
Relief Act, was made without jurisdiction and, therefore, that we should decline to 
hear the reference, which has been made to us by the Board pursuant to that order 
under section 51 of the Indian Income-tax Act. The Board did not appeal against 
that order, as they might have done, and as they did in the case of some other similar 
orders, and section 51 empowers and requires them to make a reference on the applica¬ 
tion of the assessee, unless they are satisfied that the application is frivolous, or that 
a reference is unnecessary. They have made the reference pursuant to the order, 
instead of appealing against it, and, in the circumstances, we think we are bound to 
dispose of it. 


We have heard the points fully stated on both sides and the question appears 
to resolve itself into this. Are the assessees entitled to the benefit of the first proviso 
to section 6 of the Excess Profits Duty Act of 1919 ? Section 6 provides that the 
standard profits of a business, for the purpose of calculating the excess profits duty, 
may be calculated in several ways. One of the ways which was adopted here is pro¬ 
vided for in section 6, sub-section (1), clause (b), sub-clause (rVr) :—“If the profits of 
the business have been assessed for the said purposes in all the five years 1913. * 9 * 4 . 
1915, 1916 and 1917 the aggregate of one-fouth of the profits assessed in the years 
1913 and 1914 and in such two of the years 1915, 1916 and 1917 as may be selected 
by the said person” may be taken. The proviso says : "That if the average capital em¬ 
ployed in the business in the years adopted for the purpose of determining the standard 
profits is less or more than the capital so employed at the end of the accounting period, 
there shall be made to or from the standard profits an addition or a deduction, as the 
case may be, which shall bear to the standard profits the same proportion as such 
increase or decrease of capital bears to the average capital so employed in the years so 
adopted.” Then there is this Explanation: “For the purpose of ascertaining the average 
capital employed, the capital employed in the business in any year shall be deemed to 
be the capital so employed at the end of that year.” This is to be read with the 
provisions of section 6, sub-section (4) : “Notwithstanding anything contained in this 
section no increase of capital made after the 31st December 1918, shall be taken into 
account in any case, and no such increase before that date shall be taken into account 
when it appears or to the extent to which it appears, that the increase was made with 
intent to evade or has the effect of evading the payment of the excess profits duty. 


Now, what happened was, that the petitioners here, as shown in their affidavit, 
ave been assessed for the years 191319*4. 1914-1915. *916-17 and 1917-18 on 
icomes respectively of Rs.1,00,000, Rs. 1,20,000, Rs. 2.66, 44 * and J* s - 3 ’ 56 ;°°°’*£ 
the accounting year .9:8-9, on an income of Rs. 748-6-.. The contenbono 
, e petitioners is that, though in 1918-.9 they made a decreased profit on the capita 

hich was employed in their business on the 31st of March 19.8 th .' y . f h ^ esta . 
ate increased their capital approximately by 6 lakhs of rupees, and,.f that wereesU 

lished, the result would be that their standard profits wou a profits 

^ such an extent as altogether to exempt them from the payment o P 

Utv h If the petitioners wished to obtain the benefit of that provtso, 1.was-heir duty 

.put before L Collector and the Boardc"d 
apital had been increased as alleged y • The original assessment 
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had.an opportunity of putting any further evidence, or any further explanations, before 
the Collector, but they refused to avail themselves of it and stood upon the returns 
which they had already furnished. On those materials, the Collector reported that he 
was unable to say what their original capital was or what the increase of capital 
was, and the Board having considered the matter came to the same conclusion as the 
Collector, and in their order of reference, they have given forcible reasons for showing 
that it was quite impossible for them to say that it had been established that there 
had been this increase of capital on which the petitioners claim exemption from excess 
profits duty. 

In these circumstances, all that can be said is that the petitioners have not 
brought themselves within the exemption and there is no occasion for any further 
•answer to the reference, as the Board's action is right. The assessees must pay the 
costs of this reference, Rs. 250. 


[ 83 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir John Wallis Kt., Chief Justice, Justice Sir William Ayling and 

Mr. Justice Krishnan. 

[19th April 1921.] 

Chief Commissioner of Income-tax, Madras. .. Referring Officer. 

v. 

Bhanjee Ramjee & Co. .. Assessees * 

British ™ 9 L 8) ’- StCtims 3 ^ 33 0) -Nonresident foreigner doing business in 

of thrir T bLi^TBritih’coc V h!? 'tT P ! a “ of business in State, did a large part 

assessee was a British subject or a foreigner. f ^ Incoine tax Act and it is immaterial whether the 

■osideofSSSU^ «■* « te levied where the non- 

come-tax only in the name of an agent oTthe 0 non-^i°dent! hat ** ° r gai " S are assessab,e to ^ 

of 191 bi R fhe C ^o N uTv Von! 9 " 1 • SUtCd ^c der section ’S* of Income-tax Act, VII 
Income-tax, Madras l ° the Chief Commissioner of 

order contained in the Judgment of ^ e * > f ua ^ r I 92i. in pursuance of the 

o*“ «■ ssx- 

CASE. 

With reference to the High Court’s order dated ,«tk u 

directed by the Board of Revenue to refer ,.nrW c \- 28th f Se P te »ber *920, I am 

com he fol,owine 

the Native SuTeof ?' • ^ th Z head office at Maltanchery in 

Cochin. The contracfcffor thetpp™ ^ “***2 

offices of films in British Cochin and the goods are dcMvered at hi *»• S ‘ S f 1 at the 
; *" Sale ~ Pr0Ceeds the firm’s a gent or other auth^d 

C«. W ,9, ° 1 U R - « Mld - ! “• ** ’■ *»* . (-9*0 M. W. *. S3 . i 
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servant in cash in British India or by cheques which are cashed in Banks in British 
India. 

3. The Collector of Malabar is the proper officer who is to assess income ari¬ 
sing or accruing in British Cochin {vide Logan’s Manual, Volume JII, pages 345-46). 

4. Section 1 (2) does not exclude from taxation the subjects of a Native 
State. Section 33 (1) specifically makes persons residing out of British India taxable 
and section 33 (2) makes specifically taxable a person who is neither a resident in 
British India nor.a British subject. 

5. Under section 2 (5) since the assessee himself resides out of British India 
the Collector for the purpose of assessing his income must be taken to be the Collector 
of that area in which the business, from which the taxable income accrues, is done. 

6. Under section 33 (1) all profits or gains accruing or arising from any 
business connexion in British India are taxable, although the merchant is out of 
British India. For convenience the income-tax is to be charged in the name of the 
agent of such firm. Whether the firm has an agent or not in British India is a ques¬ 
tion of fact. The petitioner did not move the question before the Board of Revenue. 
He is not therefore entitled to move it before the High Court. Even supposing that 
he should have no agent this cannot render his income free of tax. As a matter of 
fact the assessee himself accepted service of the P. D. notice and appeared in answer 
to the E. notice and it is not open to him now to plead that an irregularity, .if any, in 
procedure invalidates the assessment. Nor is he prejudiced by the procedure 
adopted if it be held on the facts that he has a business connexion in British India. 
The petitioner’s contention that he is a resident of a foreign state and does not carry 
on business by himself, or by agent who is within the jurisdiction of the Collector of 
Malabar, is therefore contradicted by the evidence. 

7. As stated above, the petitioner is dealing with European firms in British 
Cochin and his gains accrue within British India, and this constitutes in the opinion of 
the Board a business connexion from which profits or gains accrue within British India. 

It is not open-to the petitioner to contest the facts on record in this reference 
although the question, whether these facts do or do not constitute a ‘ business connex¬ 
ion ’ as intended by section 33 (1) may be a question of law for the decision of the 
.High Court. 

Government Pleader (C. Madhavan Nayar), for the Referring Officer. 

S. Srinivasa Ayyangar with R. Ganapathi Iyer , for the assessee. 

•JUDGMENT. 


The question which the Board was directed to refer is whether in the circum¬ 
stances, the Collector of Malabar had jurisdiction to assess the petitioner. Now the 
income which is taxable under the Act is, as provided in section 3 (1) “ all income from 
whatever source it is derived if it accrues or arises or is received in British India, or 
is under the provisions of this Act, deemed to accrue or arise or to be received in 
British India ” and under section 33 (1) in the case of any person residing out of 
British India, “ All profits or gains accruing or arising to such person, whether directly 
or indirectly through or from any business connexion in British India shall be deempd 
to be income accruing or arising in British India," and is consequently taxable under the 
exDress provisions of section 3- It makes no difference with regard to this section 
whether the non-resident entitled to the income is a British subjoct or a foreigner ; in 
either case he is chargeable with the tax in British India. It has, however, been 
anrued that because section 33 (1) not only provides that such profits and gains shall 
be deemed to be income accruing or arising in British India but goes on to provide 
that they “ shall be chargeable to income-tax in the name of the agent of any such 
person and such agent shall be deemed to be the assessee in respect of such income- 
fax ’’the profits and gains in question are not chargeable unless they are assessed to 
ncomc-tax in the name of an agent of the non resident. 1 his construction is not 
supported by the proviso immediately following : Provided that any arrears of tax 
may be recovered also in accordance with the provisions of this Act from any assets of 
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the non-resident person, which are, or may at any time come within British India, ” 
which supports the construction that the profits or gains are chargeable if they can be 
got at in British India, whether they are assessed in the name of an agent of the non¬ 
resident or not. This was expressly decided on the corresponding section of the 
English Act by Mathew and A. L. Smith JJ., in TischUr v. Apthcrpe (1), which was 
approved by the Court of Appeal in Wcrle & Co. v. Co'quhoiin (2), and it was held 
that a non-resident who had been himself assessed whilst in England had been pro- 
perly assessed. All that the latter part of the section does is to provide machinery by 
which the tax can be levied where the non-resident cannot himself be got at. 

In the present case, the petitioner resides and has his principal place of 
business in the Cochin State in Mattanchery, which adjoins British Cochin and 
practically forms one town with it, and the petitioner not only does a large part of his 
business in British Cochin as stated in the reference, but also accepted notices and 
submitted the necessary returns to the Collector of Malabar, of which British Cochin 
forms a part for income-tax purposes. The reference states that “ contracts for the 
fnHtK ° f g °? dS ar * e ,? tered into and signed at the offices of firms in British Cochin 
« °? dS ^ dehvered at the J etties ^ the purchasers ; the sale proceeds are paid 
the firm s agent or other duly authorised servant in cash in British India or by 

in British India ‘ ” In these circumstances, it 
his busffiess rnn^ ^ thes « ar e p rofit s and gains arising to the petitioner through or from 
his busmess connections in British India in respect of which he is assessable under the 

British India wa^°«> r n . eV ^ r l et that his principal place of business in 

profits in Brirish r u !" ****** and that therefore - even as regards his gains and 
by virtue ^the^H^finV 11 ou ght to have-been assessed by the Collector of Bombay 
oy virtue of the definition of Collector in section 2(5).- His case was that the 

and'that i^e were nT Carried ° n pother firm in which he was merely a partner 
there were he did nnt A **' essab [ e P*; odts «r gains arising to him in British Cochin. If 

respect of them On th^r V* 6 ngh u ° f *u C . 9 ollector of Malabar to assess him in 
Collector of Malah a contrar y submitted the necessary returns to the 

appeal to tL Board G f Revenue 0 ' mSe t! ? is P°» nt either before the Collector or on his 
reference or inIn ^ dther order Acting the 

raise this question now and it is imne * h 6 c ' rcumstances Jt 1S not open to him to 
must pay the f ° r US t0 COnsider The P^ioner 


C 3 «] IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

Sir Norman Macleod Kt., Chief Justice and Mr. Justice Shah. 

[22nd August 1922.] 

The Tata Ironand Steel Company. Petitioners* 

The Chief Revenue Authority, Bombay. .. R 

"Court 

CWef R 7' nue Aut hority under 
Patent and an appeal hes to the Privy Council from "hi s^me meanin * of CI * 39 of the Letters 

to inSlr [CiVi ' APP,iCati0n N °- 448 of 19 „] for ieave to appeai 


* (1921) 23 Bom. L. R. 1102 • 64 Ind.Cas. 931 


(1). (1885) 52 L. T. 814. 


(e). (1888) ao.Q. B. U 7S3 at p. 7 6o. 
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The Chief Revenue Authority, Bombay, made a reference to the High Court of 
Bombay, under section 51 of the Income-tax Act 1918. The decision of the High 
Court appealed from is reported at page 125 ante. 

Coltimn, instructed by \Vadia , Gandhy and Co., for the petitioners. 

Bahaiiurji , acting Advocate-General, with J. C. Bowzn, Government Solicitor, 
for the respondent. 

JUDGMENT. 


MACLEOD C. J. —This is an application for leave to appeal to the Privy 
Council from the decision of the High Court on a reference from the Chief Revenue 
Authority under section 51 of the Indian Income-tax Act (VII of 1918). Sub-section 3 
of section 51 is as follows :—“The High Court upon the hearing of any such case 
shall decide the questions raised thereby, and shall deliver its judgment thereon con¬ 
taining the grounds on which such decision is founded, and shall send to the 
Revenue Authority by which the case was stated a copy of such judgment under the 
seal of the Court and the signature of the Registrar ; and the Revenue Authority 
shall dispose of the case accordingly, or, if the case arose on reference from any 
Revenue Officer subordinate to it, shall forward a copy of such judgment to such 
officer who shall dispose of the case conformably to such judgment.” 

It is contended by the respondent that the judgment of the High Court on the 
case stated by the Chief Revenue Authority is not a judgment within the meaning of 
clause 39 of the Letters Patent. The word ‘judgment’ in the Letters Patent is used 
in a much wider sense than it is used in the Civil Procedure Code where it is defined 
as “the statement given by the Judge of the grounds of a decree or order. In the 
Letters Patent the term ‘judgment’ is used to denote the decision of the Court and 
not a statement of the grounds on which the decision is based. For instance m 

clause is it is stated that “an appeal shall lie to the said High Court-“ 0 ™ l . he 

judgment... .of one Judge of the said High Court, or of one Judge of any Division 
Court, pursuant to section 13 of the said recited Act (Government of India Act ot 
1915) ; and that an appeal shall also lie to the said High Court from the judgment, 
not being a sentence or order as aforesaid, of two or more Judges of the said ttign 
Court, or of such Division Court, wherever such Judges are equally divided in opinion 

and do not amount in number to a majority of the whole of the Judges o e 1 

High Court at the time being, but that the right of appeal frornother ^g^nU 
Judges of the said High Court, or of $uch Division Court, shall be to Us, Our heirs o 

successors in Our, or their Privy Council, as hereinafter provide . 

In this particular case the reference came before a Bench of two Judges on the 
Appellate Side, and it is difficult to see how there has not been a Judgment it ^ 
meaning of the word ‘judgment’’ as used in clause 39 of the Le er • ^ 

judgment then there is no doubt that the case is one in which ^ ve . 
as the sum at issue is of the amount of more than Rs. 10,000. 
should be made absolute. 

Costs costs in the appeal. 

SHAH J. I agree. NOTE . 

At the hearing of this cas; before the J^dicia 1 ^mrmttee, a P h *J ?b jecSon and dismissed 

that no appeal lay and their Lordships of Authority (reported infra).— Ed. 

the appeal ; See Tata Iron and Sled Co v. Chtef Revenu 
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[ 85 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Macleod Kt., Chief Justice and Mr. Justice S hah. 

[26th September 1921.] 

In re Panalal Ganeshdas. . . Assessee* 

Ineonu-tax Jet {VIS of l <£%\S<c. S i—Reference to High Court-Rtfertrue permissible only 
whtlst the case ts pending before Chief Revenue Authority. 

An application by the assesses to the Chief Revenue Authority to refer a question to the Hieh 

0n '? I . ° f ths , In r c o me - ta ^Act, 1918, must be made in the course of the assessment 
and before the case is disposed of by the Chief Revenue Authority. 

motion. The petitioners were assessed with excess profit duty at 
R$, io t 222-8-0 by the Collector of Income-tax at Bombay. 

rintv p“ aPP !: al agai ? St th f asse L ss ™ ent ’ the Chief Revenue Authority increased the 

fV’ 649 't! 3 rv 6 0n ? e 4th Se P tember *920. The petitioner objected to the 
increase on the 13th December 1920; and on the 17th idem, they applied that “the 

matter be referred to the High Court under section 3 (i)of Excess Profit Duty Act.” 

. Revenu f. Authority replied to the above on the 6th January 1921 

intimating that as an application for reference was not made before his appeal was 

decided as required by rule 31 (1) of the Excess Profits Duty Rules,” the case could 
not be referred to the High Court. COUld 

™«^ oners ******* aPPlied to the High Court and obtained a rule calling 
upon the Chief Revenue Authority to show cause why he should not rotor ? 

Court the question, whether the moneys advanced tothe tanch^ 
firm should be cons.dered as the capital withdrawn out of the business at Bombay 
Coltman , for the assessee. 

Bahadurfi , acting Advocate-General, for the Crown. 

JUDGMENT. 

Panalal Ganeshdas, calling upon the $ Chfef ITvenuV * he firra °, f 

a,,., sx~ * -n - - 

Court was made long after the assessment had been made Ind th T ° f • * 5 ® High 
come within the provisions of section ci of the Tndfen i“ d therefore * xt does not 
think, is a perfectly good point ft Is dearlv in Inc ome-tax Act. That, we 

tion of the assessee to refer a question must be made^n th e SeCtl ° n ** the applica ' 
before the case is disposed of Sub-sec™ n (2)Tavs thlt^L ? thc assess ^nt, 

to the Revenue Authority a copy of i*s judgment ^eridina C °. Urt should send 

then the Revenue Authority should dispose 0 T the ca« fccn 4 . qU, ; Sti0n raiSed ' » nd 
arose on reference from any Revenue Officer subordinate f •«. or * d the case 

of such judgment to such officer who shall dispose of the ra J H ° U # io ™* Td a c<W 

judgment. 5086 of the case conformably to such 

it cannot be left to the h \1s«1“e! 10 on” U tL b \?s«^n < t7s the 5“* is . disposed of > >nd 
posed of, to fix his own time for making al “ ade , and «>e case is dis- 

Authority to refer a question under sectfon 51. app ^ ca -* on to the Chief . Revenue 

The petition, therefore, must be rejected on this point 
Rule discharged with costs. 


* (19 21 ) 23 Bom. L. R. 1267 ; 64 Ind. C*s. 6io, 
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Solicitors for the petitioner : Tyabji t Dahyabhai & Co. 
Solicitor for the respondent : J. C. G. Bowen. 


[ 36 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir Norman Macleod Kt., Chief Justice and Mr. Justice Shah. 

[ioth October 1921.] 

In re The Tata Industrial Bank Ltd. Assessee* 


Income-tax Act (V 11 of 1918), Section 9— Income derived from business—Taxable profits — 
Depreciation in securities held by a bank cannot be deducted. 

A banking concern having been assessed for income-tax on profits amounting to Rs. 12,54,130, 
it claimed to deduct from the taxable profits a sum of Rs. 2,98,000 being the amount of deprecia i 
tion on war bonds and securities belonging to the bank, arrived at by comparing the market rates with 
the valuations in the books of the bank: 

Held , that the deduction claimed could not be allowed under section 9 of the Income-tax 
Act, 1918. 

The term ‘profits’in section 9 of the Income-tax Act, 1918, means chargeable income and 
must be computed from the gross income after allowing for the sums paid and debited as detailed 
in sub-section 2. 

In ascertaining the assessable profits, the assessing officer is not entitled in his discretion to 
allow any deduction for sums paid or debited other than those properly paid and debited as detailed 
in sub-section 2 of section 9. 

This was a reference [Civil Reference No. 12 of 1921] made by Mr. J.P. Brander, 
Chief Revenue Authority, Bombay, under section 51 of the Income-tax Act, 1918- 

CASE. 


1. As desired by the Tata Industrial Bank, Ltd., I have the honour to refer to 
your Lordships, under section 5' of the Indian Income-tax Act (VII of 1918), a ques¬ 
tion of interpretation of section 8 of this Act which has arisen in the course of the as¬ 
sessment proceedings of this Company. 

2. Facts of the cast The Tata Industrial Bank, Limited, had 

its Head Office in Bombay and was assessed by the Collector of Income-tax, 
Bombay, to income-tax and super-tax for the year 1920-21 on profits amount- 
ing to Rs. 12,96,695-3 2 and Rs. 20,63,155-14-4 respectively. On appeal 
the Commissioner of Income-tax, Bombay, decided to tax the Company on 
Rs. 12,54,130 on account of income-tax and Rs. 15, 97,959 on account of super-, 
tax. Before the Collector and the Commissioner, the Company claimed, out of 
the above taxable profits, a deduction amounting to Rs 2,98,000 alleged to be the 
amount of depreciation on war bonds and securities belonging to the said Com P^ n y- 
The item was not allowed on the ground that it was not allowable under section 9 
the Income-tax Act under which the taxable profits of the Company were to be cal¬ 
culated The Company had invested a part of its capital m war bonds and securities 
and on account of depreciation in the value of those securities, it had written off from 
fts profits the said sum of Rs. 98,000, arrived at as per ” £ 

From these details, it will be seen that this item includes (i) Rs \ 7 n S ° ^e on \oo 
foss on sale of certain shares ; (2) Rs. 47.6x9 on account of * nd 

shares of the British Italian Corporation ; (3) Rs. i, 5 °o on f ^ C ° s . I£> on account 
a half per cent war bonds by the Cawnpore Branch , an U) • ’ the Com . 

of Calcutta trading loss included on securities arrived at 

dedUCtCd - Th ^nginalva^of these 

• (1922) I. L. R. 46 Bom. 567 ; 24 Bom. L. R. 118 ; 66 Ind. Cas. 979 - 
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war bonds is shown at Rs. 5 . 44 . 7 * 5 . the book value at Rs^ 5,37,621, and the market 
price at Ks. 5,44,986. 

3. Question to be decided by the High Court :—For the purpose of income* 
tax, the Company is carrying on business and the profits taxable are to be ascertained 
as laid dbwn in section 9 of the Income-tax Act. Sub-section 2 indicates how the tax¬ 
able profits are to be ascertained. It states that they are to be ascertained after 
allowing the deductions mentioned therein. The Company admits that none of the 
deductions specifically mentioned in this sub-section apply to this item of 
Rs. 2,98,000 and desire your Lordships to decide the following questions :— 

(1) Whether on a true construction of the Indian Income-tax Act of 1918 and 
in particular section 9, the only allowances and deductions to be made from the gross 
income in order to arrive at real-assessable profits are those mentioned in sub¬ 
section 2 of section 9 and whether the said section 9 prohibits any allowances or deduc¬ 
tions other than those specifically mentioned therein ? 

(2) Whether on a true construction of the said Act and in particular section 9, 
the assessing officer is not entitled. in his discretion to allow a deduction which 
is proper and necessary to be made in addition to those specifically enumerated in 
sub-section 2 in order to ascertain the real assessable profits ? 

(3) Whether the deduction of Rs. 2,98,000 (being the amount of depreciation 
on war bonds and securities) out of the gross earnings of the assessee is a deduction 

•proper and necessary to be made in order to ascertain the real assessable profits under 
the said Act, and 

(4) Whether the Act attaches to the expression profits” a meaning different 
from what is known as commercial profits ? 


4 - As section 51 of the . Income-tax Act requires that the Chief Revenue 

Authority shall, while referring a case to the High Court, give his own opinion as 

regards the points at issue, I beg to give my opinion regarding these issues, in the 
following paragraphs. 

5 - In section 5 of the income-tax Act. six classes of income liable to income- 

°? entl ?, n ? d * . Class a PP ,ies t0 the present case in which “income derived 
from husmess is being taxed. This section 5 lays dowh that tax is to be levied on 
these six classes of income in the manner thereinafter appearing. The following six 
sections, viz., 6 to 11, describe the manner in which tax is to be levied in the case of 
each class of income referred to in this section S . Section 9 refers to “income dbfedl 

totaess”?sto he^h ThT 11 With SeC . ti01 ? S * wemust Wer that “income from 

section o is d£i L f? ,nc ° met . a * manner specified in section 9. This 

section 9 is divided into two sub-sections. Sub-section (1) says that “tax shall he 

of y tt e ™m, a T See U l der . the head ' income derived *"» business’ ?n resect 
of the profits of any business carried on by him.” Then follows sub-sectional 

asc uar - .»jg taraa-Sl g 

which the Collector thinks to haw Kaa; _1 — ^ )' expenditure 


left on » “ r e ° f 1 W * feT~s sssz a h ri ee o? gESL 
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in it and the omission cannot but be intentional. In the “Notes on clauses” appended 
to the statement of objects and reasons published by the Imperial Government with 
the draft Income-tax Bill referring to this Act, as regards this section 9 (2) the 
following note has been expressly published :—“The allowances which can be claimed 
in computing profits are specifically stated to prevent the diversity of practice which 
had occurred in the past.” (Vide please page 37, Bombay Income-tax Manual).* This 
leaves absolutely no doubt as to what the intention of the legislature was. What can 
be claimed is specifically mentioned. Whatever is not mentioned cannot be claimed. 
This is the only reasonable inference. 

5-A. On behalf of the Company, it has been pointed out that if the legislature 
intended to make section 9 (2) exhaustive, they would have used the words “only” or 
“no others” after the words “the following allowances” in sub-section (2). I am 
inclined to think that these words have not been added as there was no necessity to do 
so, the meaning being perfectly clear without them. Section 69 of the Transfer of 
Property Act has been pointed out to me as showing that such words have been used 
by the legislature whenever it was intended to make a section -exhaustive. In the 
present case, however, sub-clause (ix) having been put in, the use of such words seems 
to have been considered redundant. 


6 . It has been further argued on behalf of the Company that in this sub¬ 

section (2), it is not stated from which sum allowances to be made are to be deducted 
and so we must infer that we must first ascertain profits by allowing such preliminary 
deductions as those of the nature of the item of Rs.2,98,000 and then allow the deduc¬ 
tions specifically mentioned in sub-section (2). The Company in its petition to me 
states : “ The item of deduction claimed by your petitioner Was not claimed as a 

deduction specified by the Act, but as a deduction necessary to be made as a prelimi¬ 
nary to ascertaining the profits from which the deductions specifically allowed by the 
Act are to be made.” I am respectfully of opinion that this is going too far. If the 
legislature meant that the Collector should first ascertain profits as he liked by allow ; 
ing whatever deductions he liked and then after doing this, he should make the 
deductions specified in sub-section (2), would it not ha,ve stated so clearly ? Such an 
intention cannot be left to be inferred from the language used in sub-section (1). The 
only reasonable construction which can be given to this section is to deduct, out of the 
gross receipts or profits, the deductions mentioned in sub-section (2) and tax the 
balance. Depreciation of any kind is never taken into account in arriving at gross 

profits. , . .. 

7. In support of their contention, the Company has quoted before me the 

following extract from the judgment of Lord Parker-in the case of Usher's Wiltshire 
Brewery , Ltd. v. Bruce (r) :— 

“The better view, however, appears to be that, where a deduction is proper and 
necessary to be made in order to ascertain the balance of profits and gains, it ought to 
be allowed, notwithstanding anything in the first rule or in section 159. provided there 
is no prohibition against such an allowance in any of the subsequent rules applicable 

to the case.” . . 

8. This case was under the English Income-tax Act and the provisions of 

that Act in this connection differ so much from the provisions of‘ h * I "*»“ f c ^ 
tax Act that-this decision can throw but little light en die points in.Impute the 

language used in section 9 of the Indian Income-tax Act ^ *”?^JSder“vMe 
English rncome-tax Act, ,84,. (s & 6 Vic Ch 35 and ‘“’^fl^menttns ^ 
rules Quoted on page 92 of the Income-tax Manual/. ^antinne the 

allowances which* can\e claim'd. The English Act for the » * 

allowances which cannot be c< aimed. For the above reason that 

issue No. the answer must be in the affirmative and as regards ssue N,of 
must be in the negative. As regards issue No. j. my opinion » that as 
depreciation the amount of Rs.2,98,000 too cannot be allowed^ -- 

(i) (1015) Ao. Cas. 433 at p-4.58. 
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9. A company may keep the book value of its assets at the lowest price they 
might reach at any time. This may be a wise thing to do from a business point of view. 
It is certainly wise not to distribute any profit among the shareholders without provid¬ 
ing for all contingencies, hjit that has nothing to do with the payment of income- 
tax which depends upon the provisions of the Income-tax Act alone. The 
Company has drawn my attention to the learned exposition of the word “profits” 
by Fletcher Moulton L. J. in In re Spanish Prospecting Company , Limited , (i) to 
which I beg to invite your Lordships’ attention. This judgment, in my opinion, seems 
to prove more the case for the Crown than the present petitioners. The learned Judge 
says : “ ‘Profits’ implies a comparison between the state of business at two specific 
dates usually separated by the interval of a year. The fundamental meaning is the 
amount of gain made by the business during the year. This can only be ascertained 
by comparison of the assets of the business on the two dates. For practical purposes 
these assets in calculating profits must be valued and not merely enumerated. -Even 
if the assets were identical at the two periods, it would by no means follow that there 
had been neither gain nor loss, because the market value in exchange of those assets 
might have altered greatly in the meanwhile. A stock of fashionable goods is worth 


much more than the same stock when the fashion has changed. And to a less degree 
but no less certainly the same considerations must apply to buildings, plant and other 
fixed assets used in the business, because one form of business risk, against which 
business gains must protect the trader is the varying of the fixed assets used in the 
business. A depreciation in value, whether from physical or commercial causes, which 
affects their realisable value is in truth a business loss. We start therefore with this 
fundamental definition of profits, namely, if the total assets of business at the two 
dates be compared, the increase which they show at the later date as compared with 
the earlier date (due allowance of course being made up for any capital introduced 
into or taken out of the business in the meanwhile) represents in strictness the profits 
of the business during the period in question.” What the learned Judge meant was 
clearly that to ascertain the profits of a concern for any particular year, we must take 
the market value of the total assets (including fixed capital, circulating capital and 
stock-in-trade) at the beginning and end of the year and the difference between the 
two valuations would represent profit or loss for the period. The profit thus arrived at 
-would be the net profit and not gross profit from which further deductions are to be 
made. This is the correct method qf ascertaining profits according to this learned 
judge, but he says that in practice there are various departures from this method to 

he ar ^ DCer ^u A l rCg f d L S ascertainmen t of profit for income-tax purposes 

thJp y ^ ddS < B c Ut thOU L gh Bre is a wide field for variation of practice in 
est i mat »°n s °f profit in the domestic documents of a firm or a company this 

h^Triehtto “rt 6 Whe " ng . htS ° f ( tl V rd pereons intervene - F °t instance, the revenue 
has a right to a certain percentage of the profits of a company by way of income-tait 

The actual profit and loss accounts of the company do not in any way bind the Crown 

m arnving at the tai to be paid. A company may wisely write off liberally under the 

°j de P«ciation, but they will be only allowed to deduct the sum representing 

actual depreciation for the purpose of calculating the profits for income tax’’ Tf 

are to follow this judgment, clearly we must restrict ourselves to the provisions of the 

sect^^W^trr ^ ^ than\hat 
is allowable only in resp«t o7" *&***» 

SUES” "“-“lima i» ib (,)(.a 


habitually uses a part of its resources in the purchase of u Com ^^ 

vtew to obtaining a profit, j, can be said to be /anying 


U) (1911) i Ch. 92. 
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^, * A L- « m A ^ A « _ V • a t . securities at the close of 

from fw I f i° S f ? r pnc £,'' hichever be the lower, to arrive at the profit earned 

from this part of its business. The secunties in this case will be treated as stock-in- 

txade and allowed to be valued at cost or market price. This will take account of both 
depreciation and appreciation in values. 


Appreciation over book values up to cost price will be in this case treated as 
part of taxable profit. At the time the appeal was heard before the Commissioner it 
was stated on behalf of the Company that it intended to write down its securities’to 
the lowest market rates reached at any time and to keep their values at these rates 
without taking into account any subsequent rise in price until the securities were 
actually sold off. As regards this reference to the High Court, however, the Company’s 
solicitors state as under :— 


Our clients submit that they are entitled to debit to profit and loss account 
for the purpose of ascertaining profits upon which income-tax is payable the difference 
between (i) the cost of securities purchased during the period of account or the value 
at the date of the commencement of the account, and 

“ (2) the realisable value at the date of the close of the account. 

“ If the whole account shows .a depreciation, such depreciation is taken into 
account in arriving at the net profits. We are to submit that the question as to 
whether appreciation of the securities would have to be brought into account is 
purely academic at the present stage, as no such contingency has arisen and any deci¬ 
sion of the Court thereon would necessarily be obiter dicta. 

“Arguments based on such an assumption may be relevant at the hearing but 
we do not think that the Coqrt can be asked to decide a question which has not 
arisen.” 


The whole case for the Crown is that if the Company proves that it habitually 
invests a part of its resources in shares and securities with a view to earn a profit by 
their sale, it can be allowed to value its securities at the end of each accounting period 
at cost or market price whichever be the lower as if they were its stock-in-trade. This 
will make due allowance for any depreciation in the value of its holdings but will at 
the same time take into account appreciations too up to cost price. If the Company 
is not prepared to prove that a part of its business consists of earning profits by 
investing its money in shares and securities and to value them at the close of each 
year at cost or market price whichever be ihe lower, it will not be entitled to any 
deduction on account of depreciation. Securities are not like machinery or buildings 
which depreciate with use and become in course of time valueless. They will depreciate 
and appreciate according to the state of the money market and the demand for them. 


11. The Company argues that the securities form part not of its “fixed capital” 
but its “circulating capital”, that as stated in Buckley on Companies ,at page 653, 
“circulating capital” means “property acquired or purchased with a view to resale at a 
profit” and “fixed capital” means “property acquired and intended for retention and 
employment with a view to profit” and that although the law may be in some state of 
uncertainty as to whether a.company may pay dividends without making good a loss 
to its fixed capital, there is no room for doubt that the law is that a company is pro¬ 
hibited from paying dividends until it has made good any loss which may have 
accrued to its circulating capital. As regards this argument it can be very easily met. 
As stated by Lord Justice Fletcher Moulton in his judgment quoted above, for the 
income-tax purposes we have to follow the provisions of the Income-tax Act and not the 
Companies Act or any other Act. Besides, the attitude taken up by the Company in 
claiming only depreciation as such without agreeing to take into account appreciation 
is clearly unreasonable. It would be quite unfair to public revenue to make an allow¬ 
ance for losses which after all prove to be wholly imaginary. Securities which may 
‘depreciate this vear to the extent of three lakhs may appreciate next year to the 
extent of five lakhs. To re- aiue them only when they depreciate and not when they 
appreciate is clearly a one-sided . n which is not contemplated at an in the method 
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of calculation of profit as laid by the learned Judge Fletcher Moulton, on whose 
judgment the Company itself relies. This Judge lays down that to ascertain profits, 
all the assets must be valued at the market value at the beginning and end of the 
year of account. The position taken up by the Crown is very reasonable. The 
company may, as stated above, agree to be treated as dealer in shares and securities 
and value the stock of these held by it every year at cost or market price whichever 
be the-lower, thus getting full advantage of all depreciation below cost and taking into 
account all appreciations up to cost value. 

12. For a\l these reasons I am clearly of opinion that as regards the item of 
Rs. 2,98,000 on the understanding that the company is a dealer in shares and securi¬ 
ties, it can be allowed to value its stock of these at cost or market price whichever be 
the lower and any.loss or profit worked out thus taken into account. As an item of 
depreciation pure and simple the above sum cannot be allowed. 

13. As regards the fourth question I would say that I agree with the leaimed 
Judge whose judgment is quoted in para. 9 • and say that for the purpose of income- 
tax, “profit” is what is arrived at aft/sr making from the gross profit or receipts the 
deductions mentioned in section 9 (2) of the Act. 

The reference was heard. 


B.J. Desai, instructed by Wadia, Gandhy '& Co.,, for the Tata Industrial 
Bank Under the Indian Income-tax Act, 1918, the tax is levied in respect of profits 
of a business : such profits are computed after making allowances enumerated in 
section 9 of the Act. The term “profits” is not defined in the Act. 

[MACLEOD C. J.—The word “profits” would ordinarily mean trade profits 
of the year.] 

When the word “profits” is not otherwise defined either by the contract of the 
parties or by the legislature, it would mean the gross income less depreciation • see 
In re Spanish Prospecting Company, Limited (r) and V enter v. General and 
Commercial Investment Trust (2). 


In the English Income-tax Act, 1842 (s & 6 Vic., Ch. 35). the legislature indi¬ 
cates what allowances should not be made in estimating profits (see Schedules C and 
DI. Whereas, in the Indian Income-tax Act (VII of 1918), section 9. the legislature 
provides for the allowances that should be made in arriving at profits. The enumera¬ 
tion of allowances in section 9 is by no means exhaustive. What is intended by the 
legislature is that in all cases, the statutory allowances should be compulsorily made • 
but that leaves quite untouched all reasonable allowances that can and needs be made 

?7cW? g u//, th i, e M f ndeS ° f r - aCh ? Se at the <H scret » 0, > o* the deciding authority ; 
Ushers Wiltshire prewery, Lint,ted v. Bruce (3). Where the legislature means to 

make a^ enumeration exh^stive it uses the expression “in the following cases and 

in no others (see section 69 of the Transfer of Property Act, 1882). The^xceptions 
enumerated in section 9 of the Act are general to every business ; they are therefore 

aS < ? bl ' gatory deduction.. Beyond these, there still remains a discretion 
inviolate. m deduCtIOnS pecullar to each business and this discretion is preserved 

«ssrsrss s 

deductions 6 peculiar to*iach trade' ther6f ° re ' permissible t0 make - number of 

SlpSSHSSi 

chapter in which section 9 occurs is headed “ taxable inJ,” c • The 

^lUncom^rom whatever source it is derived » : section S enumerato ?hf 

(7777?, ° ,Ch - 9 ’- . ■ . - - - 

(3) (19*5) A. c. 433 atp. 458. 
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buTn e e S s°'- in w WhiCh i aretailable ' “S cIause '4 mentions “ Income derived from 

on to nrnvirif h tl0n V *° starts , WI,h mcome derived from business ” ; and it goes 

how profits are 10 ascertained from income. The word “profits^ 

Luts ( t ) m Tn COmm f rCia ' ProfitS see "«■*« OocAsand BarW&lVv 

Bucas UJ. Commercial profits mean the same thing as gross profits which are 
arrived at by deducting expenses from income. ’ h 

ascertai? r nrofiii iy K the has first of a " t0 “certain income ; and then to- 

ascertain profits by making deductions under the nine heads from such income. 

Clause 6 of sub-section a of section 9 refers to depreciation, but such deprecia¬ 
tion is confined to buildings, machinery or plant.” There is also a similar provision 
in section 56 of the consolidated Income-tax Act (8 & 9 Geo. V, Ch. 40). 

The scheme of the English Income-tax Act is given at p. lxxi of Dowell’s 
Income-tax Act (8th Edn.). 


JUDGMENT. 

MACLEOD C. J.—This is a reference by the Chief Revenue Authority, 
Bombay, under section 51 of the Indian Income-tax Act, with regard to the interpreta¬ 
tion of section 9 of the Act. 

The Tata Industrial Bank was assessed by the Collector of Income-tax for the 
year 1920-21 on profits amounting to nearly thirteen lakhs. I omit all. mention of 
super-tax as unnecessary. On appeal to the Commissioner a slight reduction was 
made, but before both authorities an important-question was raised by the Bank, since 
they claimed to deduct from the taxable profits a sum of Rs. 2,98,000 said to be the 
amount of depreciation on war bonds and securities belonging to the Bank, arrived at 
by comparing the market rates with the valuations in the books of the Bank. This 
deduction was not allowed on the ground that the only allowances and deductions to 
be made from the gross income in order to arrive at real assessable profits were those 
mentioned in sub-section 2 of section 9. 

The following questions were referred to the Higfy Court for decision 

(1) Whether on a true construction of the Indian Income-tax Act of 1918 and 
in particular section 9, the only allowances and deductions to be made from the gross 
income in order to arrive at real assessable profits are those mentioned in sub¬ 
section 2 of section 9 and whether the said section 9 prohibits any allowances or 
deductions other than those specifically mentioned therein ? 

(2) Whether on a true construction of the said Act and in particular section 9, 
the assessing officer is not entitled in his discretion to allow a deduction which is 
proper and necessary to be made in addition to those specifically enumerated in sub¬ 
section 2 in order to ascertain the real assessable profits ? 

(3) Whether the deduction of Rs. 2,98,000 (being the amount of depreciation 
on war bonds and securities) out of the gross earrings of the assessee is a deduction 
RrQper and necessary to be made in order to ascertain the real assessable profits under 
the said Act, and 

(4) Whether the Act attaches to the expression “ profit ” a meaning different 
from what is known as commercial profits. 

Section 5 of the Act includes among the classes of income which shall be 
chargeable to income-tax “ income derived from business.” 

Under section 9 (1) the tax shall be payable by an assessee under the head 
‘ Income derived from business ” in respect of the profits of any business earned on 
by him. 

Under section 9 (2) such profits shall be computed after making the following 
allowances in respect of sums paid or in the case of depreciation debited. 


(1) (1881) si L. J. Qy B. 114 at p. 116 ; (1883) 8 App. Cas. 891 at p. 912. 
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Items I to V, VIII and IX are items of actual expenditure, item VII 
deals with the case of machinery sold at a less price than the cost less depreciation, 
item VI deals with the depreciation of machinery, plant and buildings. 

It would appear, therefore, that with regard to assets owned by the assessee 
other than machinery, plant and buildings, a debit for depreciation is not allowed. 

The difficulty in the case arises from the fact that various meanings can be 
ascribed to the word “ profits.” 


The petitioners have relied on the definition of profits ” as laid down in 
Spanish Prospecting Company , Limited , In re (i). The claimants agreed to serve 
the company at a fixed salary which they were not to be entitled to draw except out 
of profits (if any) arising from the business of the company. The company went 
into voluntary liquidation. After all the creditors except the claimants were paid and 
all the capital subscribed was paid to the shareholders, there remained a surplus in 
the hands of the liquidators which the claimants contended should be treated as 
profits within the terms of their agreement. Two contributories took out a summons 
asking for a declaration that the claimants were not entitled to prove in respect of 
the surplus on the ground that profits should be restricted to profits realized by the 
company as a going concern. Fletcher Moulton L. J., said (page 98) :— 


“ The word ‘ profits ’ has, in my opinion, a well defined legal meaning, and 
this meaning coincides with the fundamental conception of profits in general parlance, 
although in mercantile-phraseology the word may at times bear meanings indicated by 
the special context which deviate in some respects from this fundamental signification. 
* Profits ’ implies a comparison between the state of a business at two specific dates 
usually separated by an interval of a year. The fundamental meaning is the amount 
of gain made by the business during the year. This can only be ascertained by a 
comparison of the assets of the business at the two dates. For practical purposes 

these assets in calculating profits must be valued and not merely enumerated.A 

depreciation in value, whether from physical or commercial causes, which affects their 

realizable value is in truth a business loss.But though there is a wide field for 

variation of practice in these estimations of profit in the domestic documents of a 
firm or a company, this liberty ceases at once when the rights of third persons 
intervene. For instance, the revenue has a right to a certain percentage of the 
profits of a company by way of income-tax. The actual profit and loss accounts of 
the company do not in any way bind the Crown in arriving at the tax to be paid. ” 


No doubt in the balanqe sheet of a business the excess of assets over liabili¬ 
ties or vice versa is representated by a credit or debit to the profit and loss account, 
so as to make the totals even. There is not much difficulty in calculating the liabili¬ 
ties, the value of the balance sheet depends on the correct valuation of the assets. It 
is the reckless or oversanguine valuation of assets which is the precursor of ruin 
Now if it had been intended by the Act that the profits for any particular year should 
be calculated by the gain in the excess of assets over liabilities during that period 
nothing would have-been easier than to give expression to that intention. * But, on the 
one hand, difficulties would arise in the case of every assessment in ascertaining that 
the assessee had made a fair valuation of his assets, while, on the other, • the assessee 

would be taxed on every appreciation in the market value of his assets, and that is 

certainly not the object of an Income-tax Act. It must be remembered that the word 
profit is only used for explaining the method by which taxable income is to be 
2f d ‘ I am, therefore, clearly of opinion that we are not concerned with the legal 
definition of profits as laid down by Fletcher Moulton L. J. in the case above 


As the learned Lord Justice points out, a firm or a company has a wide field 

m lt3 estimatio ? of profits but that liberty ceases when the 
rights of a third party intervene. And in th e case of income-tax the legislature nres.' 

(x) (1911) 1 Ch. 92 at p. 98. " “ “ ---—- 
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cribQS the manner in which the taxable amount is to be calculated. The income of a 
business may be defined as the gross earnings either actually received or properly con¬ 
sidered as d they had been received, after deducting all ordinary expenses incurred in the 
earning. These expenses must come under one of the items 1 to V. VIII and IX 
of section 9 (2). When the questions arise how the income is to be disposed of, the dis¬ 
tinction between income and profits as legally defined above will be clearly seen and* 
profits may be fairly accurately described as that amount which can be taken out of 
the business for dividends or private expenses without impairing its efficiency. Of 
course out of that amount something may still be left in the business by way of reserve 
but it is not disputed that any sum credited to reserve is liable to be taxed It may 
also be as well to note that we are not concerned with the case of a business which 
deals in stocks and shares, looking solely for its income to the gains made by buying 
and selling, for it seems to be admitted that then anticipated losses may be deducted. 
We have been referred to the corresponding provisions of the English Income-tax Act 
but it would appear that the Indian legislature has deliberately refrained from adopting 
those provisions, and instead of detailing allowances which cannot be deducted men¬ 
tions specifically those which can. At the same time no English case has been cited 
\o us in which a deduction for depreciation such 'as is now claimed has been allowed. 
In the rules applicable to cases I and II of Schedule D of the Income-tax Act, 8 & 9 
Geo. V, Ch. 5, the only rule which deals with depreciation is rule 6- in which a deduc¬ 
tion for depreciation of machinery and plant can be allowed from the profits or gains 
of a trade. 

Apart from that, the only deductions which would be allowed if not prohibited 
would be expenses incurred solely for the purpose of earning the profits, and any 
other debits for depreciation would not come within this category. It seems to me, 
therefore, that in construing sections 5 and 9 of the Act, chargeable income is synony¬ 
mous with profits and section 9(2) prescribes how those profits are to be ascertained. 
From the gross income only certain debits for depreciation are to be allowed and this 
dehit asked for by the Bank not being mentioned therein cannot be allowed. 

I think this was the obvious intention of the legislature, since, while deprecia¬ 
tion of machinery, plant and buildings can easily be calculated as provided in the Act, 
it would be a very different matter to have to enter into such calculations with regard 
to assets other than these. But this much is clear that if the profits of a business 
are to be calculated according to the legal definition of profits, that method of calcula¬ 
tion must be continued from year to year, and an assessee would not be allowed to 

write down his assets in a year when market values had declined without writing 

• 

them up when values had increased. 

I would answer the questions propounded in the reference as follows :— 

1. Profits in section 9 of the Act means chargeable income and must be 
computed from the gross income after allowing for the sums paid and debited as 
detailed in sub-section (2). 

2. The assessing officer is not entitled to allow any deduction for sums paid 
or debited other than those properly paid and debited as detailed in sub-section (2). 

3 - No. 

4. “Profits” in the Act means chargeable income. 

The Bank will have to pay the costs of the reference. 

SHAH J.—On this reference the position appears to me to be simple and clear, 
though on account of tfce way in which the questions have been formulated it has 
become unnecessarily difficult. On the interpretation of section 9 it seems to me to 
be clear that«the tax under the head “Income derived from business is payable in 
respect of the profits of the business carried on by the assessee. *The meaning of the 
word “profits” is not defined ; but I agree with the learned Chief Justice on this point 
in holding that it is the gross income of the business. Even then it may be open to 
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the assessing authority to take into consideration the nature of the business and the 
losses, if any, in determining the profits or the gross income of the business. The 
section does not make any provision as to how the profits are to be determined. But 
it seems to me that where a deduction is proper and necessary to be ma le in order to 
ascertain the “ profits ” or gross income of any business, the assessing authority may 
allow it in his discretion. 

The section, however, makes provision for making allowances in respect of 
certain sums paid or in the case of depreciation debited by the company or the indivi¬ 
dual concerned. They are stated in section 9, sub-section (2) and it is clear that those 
are the only allowances which the party could claim as of right. The Collector is not 
bound to make any other allowances in favour of the party, nor is the party entitled 
thereto as of right. In the present case the depreciation claimed by the Company is 
not covered by any clair of section 9 (2) and cannot be allowed as such. 
This position is noi seriou contested before us on behalf of the Company. But it 
is urged that as an item c it is open to the Collector to allow it in calculating the 
profits or the gross income of the business during the year in question. As stated in the 
letter of reference, the attitude taken by the Company before the Revenue Authorities 
was to claim only depreciation as such without agreeing to take into account appre¬ 
ciation, if any. As regards this point, the position for the Crown has been very fairly 
and in my opinion correctly stated by the Chief Revenue Authority in paragraph 12 
of the reference. This reference must, therefore, be dealt with on the footing that the 
deduction claimed by the Company is in respect of depreciation as such and not as an 
item of loss or gain in the business during the year. This will prejudice neither the 
right of the Company to claim, nor the power of the Revenue Authorities to make, due 
allowance for any loss or gain in virtue of depreciation or appreciation of the various 
securities in the. course of and as part of the business in determining the amount of the 
profits or gross income of that business, if the facts essential for making such allow¬ 
ance are established. It is not easy, in my opinion, to formulate categorical replies to 
the questions some of which are general. Treating the reference, however, as limited 
to the claim made before the Revenue Authorities for depreciation as such, I concur 
in the answers proposed by my Lord the Chief Justice to the questions raised in this 
reference as also in the order as to costs. 

The Bank's Attorney moved the High Court on the 4th November, 1921, for an 
order fixing up the scale of costs. 

MACLEOD C.J.—Following our decision in Aurangabad Mills, Ltd., In re (1), 

the costs will be taxed as on the Original Side. But in order to avoid any question 

being raised in future whether the Court has jurisdiction in references of this 

nature to direct costs to be taxed on the Original Side scale, it will be advisable to 

consider whether a rule should be framed under the Bombay Pleaders Act, XVII of 
1920. 


[ 87 ] IN THE CHIEF COURT OF LOWER BURMA. 

Before Sit* Sydney Robinson Kt., Chief Judge and Mr. Justice Mating Kin. 

[12th November 1921.] 

Rowe & Co. . Assessee .* 


•v. 

The Secretary of State for India. 

i? 18 )’ SfCtion House property, meaning of—Shops, offices and 

Poises |uc h as shops, Offices and godowns are Hot included in the term ‘house Dro- 
Sf i 9 £ Income-tax Act, 1918, previous to its amendment by the Act 

* ( x 9 22 ) 11 L - R. 299 ; 1 Bur. L. J. 46 ; 67 Ind. Cas. 781. 

U) I I. T. C. 116 ; 45 Bom. 1286 ; 23 Bom. L. R. 570 ; 64 Ind. Cas 9. 

21 
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pmpo^' " PI '"' IOn ' h0,1M property ' °' tH " ; ' rilv co ’ 1 ^ ,h « of buildup for „M entU , 
Rules governing the interpretation of taxing statutes stated. 

Reference (Civil Reference No. 6 of 1021) made hv the Chief p« .. 
Art ( VHof io!lo nClal C ° mmisSi0ner 0f Bum,a) under sec ‘>on 5 * («) of thoXncorr.edu 
Leach, for the assessee. 

Higinbotham, for the Crown. 


JUDGMENT. 

ROBINSON C. J. .—-This is a reference under the Income-tax Act, VII of 1018 
It refers to the business premises occupied by Messrs. Rowe and Company. They 
biult these premises for their own use as a shop, godown and offices, and they occupy 
them themselves and carry on their business there. 7 


rhe Collector of Income-tax held that the premises owned by Messrs. Rowe 
and Company were assessable under section 8 as ‘ house property”, and that in con¬ 
sequence thereof they were entitled to the allowance set out in section q ( 2 ) (i) 0 f the 
Income-tax Act, 1918. /w 


Messrs. Rowe and Company appealed to the Commissioner who relied on the 
words m respect of sums paid” which appear in section 9 (2) of the Act. He held 
that as no sum was paid in respect of the allowance made for the annual value of 
their premises, no allowance was permissible under section 9 (2) (i), and thougfi 
apparently he was of opinion that those premises would be included in the expression 
house property”, he held that there was no need to reassess such value under 
section 8. 

Messrs. Rowe and Company appealed to the Financial Commissioner, who 
would restore the order of the Collector, but he has referred two questions to this 
Court for decision :— 

(1) Are business premises, such as shops, offices and godowns, included in the 
term “house property” as used in section 8 of the Indian Income-tax Act, 1918, pre¬ 
vious to its amendment by the Act of 1920 ? and 

(2) If the answer to the above is in the affirmative, does the allowance in resr 
pect of the bona fide annual value of business premises occupied by the owner made 
under section 9 (2) (i) bar the assessment of the said annual value under section 8 or 
section 11 of the Act ? 

As regards the second question referred, I do not fully appreciate the points 
raised by it, and the learned Government Advocate in addressing us said that it need 
not be considered. 


In the first place, if the annual value of these premises is assessable under 
section 8 of the Act, there can be no question th-t section 11 would not apply, since 
that section deals only with income derived from other sources if not included under 
any of the preceding heads. If the question refers to the grant of an allowance in 
itself, excluding assessment of the same income, then it appears to me that it is jin 

entirely different matter and that the question of liability under section 8 is entirely 

separate from the question of an allowance under section 9. However, in view of the 
opinion that 1 have arrived at with reference to the answer to be given to the first 
question referred, it is not necessary for me to say anything more on this point. 

Under the Act in question what is liable to assessment is income ; all income, 
subject to the exceptions laid down in sections 3 and 4. Section 5 then specifies 
various classes of income that are chargeable to income-tax and the following sections 
deal with each of these classes separately :— 

Section 8 deals with income derived from house property and lays down that 
the tax shall be payable by an assessee under this head in respect of the bona fide 
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annual value of any house property of which he is the owner. The section provides 
a definition of the expression **annual value” for the purposes of sections 8 and y. 

Section 9 deals with income derived from business in respect of the profits cf the 
business, and it grants certain allowances in respect of sums paid or, in the case of 
depreciation, debited, and the first of these allowances is the rent paid for the pre¬ 
mises in which such business is carried on or, where the premises are owned by the 
assessee, the bona fide annual value thereof. 

It is agreed on all hands that Messrs. Rowe and Company are entitled to this 
allowance, and the only question that we have to decide is whether they are liable to 
be assessed on the annual value of these premises under section 8; irrother words, the 
sole question is whether business premises such as these fall within the expression 
“house property." 

It will be well first to consider what are the rules governing the interpretation 
of taxing Acts. In Tennant v. Sw'th (1), Lord Halsbury L. C. said :—“TJiis is an 
Income-tax Act,, and what is intended to be taxed is income. And when I say ‘what 
is intended to be taxed’, I mean what is the intention of the Act as expressed in its 
provisions, because in a taxing Act it is impossible, I believe, to assume any intention, 
any governing purpose in the Act, to do more than take such tax as the statute imposes. 
In various cases the principle of construction of a taxing Act has been referred to 
in various forms, but I believe they may be all reduced to this, that inasmuch as you 
have no right to assume that there is any governing object which a taxing Act is in¬ 
tended to attain other than that which it has expressed by making such and such 
objects the intended subject for taxation, you must see whether a tax is expressly im¬ 
posed. Cases, therefore, under the taxing Acts always resolve themselves into a ques¬ 
tion whether or not the words of the Act would have reached the alleged subject of 
taxation. Lord Wensleydale said in Micklethwai/e, In re (2), ‘it is a well established 
rule, that the subject is not to be taxed without clear words for that purpose ; and 

also, that every Act of Parliament must be read according to the natural construction 
of its words.' ” 


In Attorney-General v. Milne (3) Viscount Haldane L. C. said ‘‘it 
may be that, if probabilities, apart from the words used, are to be looked at, there 
is, on the construction which the Court of Appeal have put on the statute, a causus 
omissus which the legislature was unlikely to have contemplated. But my Lords 
all we are permitted to look at is the language used. If it has a natural meaning we 
cannot depart from that meaning unless, reading the statute as a whole, the context 
directs us to do so. Speculation as to a different construction having been contem¬ 
plated by those who framed the Act is inadmissible, above all in a statute which im¬ 
poses taxation, and in the same case Lord Atkinson said “To succeed the Crown 

ca ? e w ™ n the le « e r of that enactment. It is not enough to bring the 
aise within the spirit of it, or to show that if the' section be not construed as 5 the 
trown contends it should be construed, property which ought to be taxed 

dl eSC XL aXat r , .° r l nj T ” * an immunity from succes sive levies, of estate 
K ^ h , ev,Is ’. rf . such they must, if they exist, be cured by legislation Judi¬ 
cial tribunals must in interpreting these taxing Acts stick to the letter of the statute 

ThTdu 1 v , o V f " lan r? R f tVenuc C ^nmissioners (4), Viscount Haldane L.C. 
T . h . e duty of a court of construction in such cases is not to speculate on 

" yt ° have said * ‘hose ^o framed the statute had tho^ht of tS 

point which has arisen; but, recognising that the words leave the intention obscure to 

2 ?f ru .! i til ! !in M they stand » Wlt h only such extraneous light as is reflected from 
within the four corners of the statute itself, read as a whole." d f 

« 1?* *£ igh F ourt of Calcutta relying on those and other cases in KiUint 

Valley Tea Company, Limited v. Secretary of State for India ( S ), said .—“Now 

W <;*>’> A -C. ISO at p. , S4 . ~ ( 3 T (1914) A. C. 765 at p. 7^ - 

() (l S ^" E **«* at p.456. ( 4 ) (1914) A. C. 877 at p.887. 

(5) 1 I. T. C. 54 ; 48 Cal. 161 ; 32 C. L. J. 42 i ; 61 Ind. Cas. 107. 
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there is no room for controversy that the Crown seeking to recover the tax must brin* 
^, Subjec tujthm the letter of the Jaw, otherwise the subject is free, however much 
vithin the spirit of the law the case might appear to be. There can be no equitable 

subject" adm,SSlb 6 m a hSCa ' Statute : the benefit of the do ^t is the righ?of the 

W hat has to be considered, therefore, is whether premises built* for and used 
a. business premises are included in the expression “house property" if their natural 
meaning be assigned to these words. It is not for the court to speculate what classes 
of property the legislature meant to include in the term “house property nor is it for 
he court to speculate what the result will be from deriding the question in this way or 
that. I here is nothing in the Act that I havr discovered, or to which we have been 
referred which throws any light on the interpretation to be given to these words. To 
my mind, the expression house property" would convey to the ordinary person the 
idea of buildings used for residential purposes. It is for the Crown to show that 
Messrs. Rowe and Company’s premises are “house property", and that can only be 
done by saying that property" is the general word, while the expression “house" 
preceding it describes the kind of property referred to. 

It is argued that the word “house" means any building erected for the use of 
man and therefore includes all buildings of any description. If this argument were 
sound, the expression “house property” would include mills, lime-kilns, godowns, 
warehouses and various other classes of buildings. I find it quite impossible to hold 

that in the ordinary sense of the words a lime-kiln or rice-mill could be described as 
a house." 


It is argued that the allowance is granted under section 9, because that pro¬ 
perty would already be liable for taxation under section 8, and that, therefore, it is 
clear that the language used by the legislature must be given its widest sense. It is 
not, however, by any means certain that the allowance was given for these reasons. 
What-is taxable under section 9 is the income derived from, that is, the profits of a 
business, and as it is obviously just and proper that essential expenses that must be 
incurred before profits can be realized should be deducted in arriving at the profits to 
be taxed, therefore the allowance was granted. But, as I have said above, it is not 
open to the Court to speculate on the intention of the legislature. 

Again, it is argued that if a man builds business premises, such as these, and 
hires them out, the rent received by him- would be liable to taxation as pari of his.in¬ 
come under section 8 of the Act, and that if such premises be not included in the 
expression "house property", the result of the interpretation would be that the owner 
who rented them out would be liable to be taxed, while the owner who occupied them 
himself would not. 

Again, it may be doubted if this argument is sound. It assumes that he would 
be liable to be taxed under section 8 ; whereas, it may well be that he would not be 
liable under section 8, but under section 11 of the Act. In the one case, income is 
actually received, in the other case no income is actually received, though a benefit is 
obtained in that the owner-occupier has not to pay rent for other premises that he 
would have to occupy for his business. 

On this point the case of Tennant v. Smith (1) is instructive. It dealt with 
the question whether a bank manager who was required to live'in a paj-t of the bank’s 
business premises as custodian of the whole premises, and also for the transaction of 
any special bank business after bank hours, was liable to have included in his total 
income the yearly value of his privilege of free residence in the bank s premises. Lord 
Halsbury said :—“Now, it is certainly true that the occupation of a house rent-free is 
not income," and again “Now, Mr. Tennant occupies this hou^e without paying any 
rent for it. It may be conceded that if he did not occupy it under his contract with 
the bank rent-free, he would be obliged to hire a house elsewhere, pay rent for it, and 
firo tanto diminish his income. And if any words could be found in the statute which 


(1) (1892) A. C. 150. 
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provided that besides paying income-tax on income, people should pay for advantages 

Or emoluments in its widest sense.there is no doubt of Mr. Tennant’s possession 

of a material advantage, which makes his salary of higher value to him than if he did 
not possess it, and upon the hypothesis which X have just indicated would be taxable 
accordingly.” 

While, therelore, the rent received by the owner is taxable as a part of his 
income, the advantage derived by the owner who occupies his own premises could not 
be regarded as income. 

The Chief Controlling Revenue Authority has referred to a case [Kaladan 
Suratee Bazaar Co., In re (1)] decided by the late Chief Judge and myself and has 
drawn attention to a sentence in Sir Daniel Twomey’s judgment. “These bazaar 
companies are admittedly not businesses for the purposes of the Income-tax Act any 
more than professions are businesses .for the purposes of the Act. They are assessed to 
income-tax as house property and not as businesses.” 

The question that was before us in that case was whether the bazaar companies 
carried on a business which made them liable to excess profits duty under the Excess 
Profits Duty Act. The question as to whether they were liable to taxation under 
section 8 was not before us, and the extract cannot be used for the purpose it is 

sought to put it to. There is nothing in my judgment which would support that 

statement, and it was not one that in any way influenced our decision. 

* 

In my opinion, therefore, it is for the Crown to show that these premises 

fall within the expression “house property” and that could only be done by giving 

a very wide and extended meaning to the expression, straining the language used and 

it is not the right interpretation, and therefore Messrs. RoWe and Company 

are not liable to be assessed under section 8. Nor are they liable, in my opinion, to be 

assessed under any other section of the Act on this head. If the intention of the 

legislature was that they should get an allowance under section 9, only because they 

were liable to assessment under section 8, then much clearer language should have been 

used than has been employed, and if the result is not what was in the contemplation of 

e egjslature, that is the result of faulty drafting, which it is not open to the Court to 
make good. 

I would, therefore, answer the first question, referred in the negative : and this 
renders any answer to the second question unnecessary. 

mohurs The respondent must pay the costs of this reference. Advocate’s fee ten gold 

T.,rWc A ^i UNG l have had the advan tage of reading the learned Chief 
Judge s judgment and I haVe very little to add. 

It is a commonplace that in statutes of taxation the imposition of a duty must 
( 2 )] ,n s P c , h n a t T, SPer “ yLJ - Revenue cZJssionerl vS 

show “ mu t be “ nstru ^ strictly and the onus upon the Crown to 

lZ A vLstne C T ' to ^/ alls clearly within its operation [Per 

(?) lord m J Vh “ eU y v - Burnt ( 3 )]. In Partington v. Attorney General 

fol •/ Cams says : I am not at all sure that in a case of this kind-a fiscal case— 

fatfon it"°s ,hTs Tf * C ‘ ent ! beCause ’ as I “"dotard the principle of all fiscal legis- 
he must b^ t * v Ji l* tbe person s °oght to be taxed comes within the letter of the law 

On the oL^ hand h ?fTb V p e r great the , . hardship appear to the judicial mind to be. 
^^inthe letter^'the rec< jy er the tax cannot bring the subject . 

the law the case miirht ithl * h - bject 1S fl ? e> however apparently within the spirit of 

in any statute w*S* u ?n T** appe \ r , to be * In .other wordS; if there be admissible 

not admissible in a taxing an equitable construction, certainty such a construction is 

words of the statute ” Thefe Where y ? u J ca ^. simply adhere to the 

— tUte ‘ These observations were,cited by .Rollins M . R. in Attorney 

^ —5—:-4-_ _ 


(1) 1 I. T, C. 50 ; 56 Ind. Cas. 914. 

(2) (1913) 3 K.B. 212 at p. 219. 


1 Ri B. 705 at p. 709. 
(18^9) 4 H. L. 100 at p. 122. 
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General v. Selhome (i) and the learned judge proceeded to say : “ Therefore, the 

Crown fails, if the case is not-brought within the words of the statute interpreted 
according to their natural meaning ; and if there is a case which is not covered by the 
statute so interpreted, that can only be cured by legislation, and not by an attempt to 
construe the statute benevolently in favour of the Crown.” 

In Oriental Bank v. Wright (2), Lord Blackburn, who delivered the judgment 
of their Lordships of the Privy Council, observed with regard to a fiscal Act that if 
the legislature, from want of foresight or for any other cause, has omitted to provide 
for a case, it is the province of the legislature itself, and not of the Courts, to supply 
the omission. 

In Finance Act, 1894 and Stucidert, In re (3) Fitzgibbon L. J. said : “ The 

benefit of the doubt is the right of the subject.” 

We have to construe the expression ‘‘house property” in section 8 of the 
Indian Income-tax Act of 1918. I think the word “ property ” is a general word and 
the word “ house ’ limits its meaning. What is therefore referred to by the expression 
is “house” which is a kind of property. The legislature might very well have used 
tttb word house” alone and say “Income derived from a house” instead of what it has 
used, “Income derived from house property.” That being the case, what is the mean 
ing of the word “ house ” ? 

In John & Co., In the matter 0/(4), the point arose as to whether mill premises 
could be treated as house property and two out of three learned judges who disposed 
of the case held that they could not be so treated. P : ggott J. inclined to the view that 
the premises in question fell within the meaning of the expression. 


To my mind the ordinary meaning of the word “ house ” is a building used for 
human habitation or as the dwelling place of human beings and when it is used with 
other words, as in “ coffee-house,” “ play-house, ” “ ware-house, ” the previous word 
is regarded as the defining prefix indicating a meaning different to the ordinary mean¬ 
ing of the general word " house. ” We must therefore construe it as meaning a 
dwelling house, unless, as Viscount Haldane L. C. said, reading the statute as a 
whole the context directs us to depart from that meaning. It was pointed out by the 
Chief Revenue Authority which made the above reference to the Allahabad High 
Court that the whole tenor of section 8 concerns property of the nature of residential 
property. There does not appear to be any good reason for differing from this view-. 


Piggott J., in the course of his judgment • observed that the difficulty which he had 
felt throughout was that, if a firm in the position of the assessee in that case had been 
called upon for a return of its “ house property ” in or about the city of Agra, he 


thought it would have been expected to include ware-houses and factories as falling 
within the meaning of that expression. These remarks came immediately after the 
learned Judge had indicated the view that coffee-houses, play-houses and ware-houses 
would fall within the meaning of the expression “ house property.” But my view as 
above stated is that in those hyphenated expressions the previous word is only a pre¬ 
fix defining or limiting the ordinary meaning of the word house.” So that it is 
not of much importance whether a man may return factories and shops as his house 


property.” 


Moreover, under section 9 (2) (i) the assessee is given an allowance to the 
extent of the annual value of the premises when they are owned by him. In fact e 
is taxed on his balance sheet. The question then arises as to whether this allowance 
can be taken into consideration for the purposes of taxation under any other section, 
for instance, section 8. We may speculate on this question but the rules of construc¬ 
tion of a taxing Act debars us from doing so. If it was the intention o t e egis a- 
ture to use the allowance made under section 9 (2) (i) for the purposes of section , 
clear w ords should have been used, and we are not at liberty to supply the ^mission. 

(1) (.902) 1 K. H. 388 at p. 396. 

(2) (.880)5 App.Cas. 842 at p. 856. (3) ('900) 2 Ir. R. 400 at p. 410. 

(4) 1 I. T. C. 61 ; 43 All. 139 • ,8 A • L - J- ,OI 7 ! S 8 IntL Cas. 836. 
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I have expressed this view, although the expression “ house property ” may probably 
be capable of being given the most liberal and extensive interpretation. 

I would answer the first question referred in the negative. In this view it is not 
necessary to answer the second question referred. 


[ 38 ] IN THE CHIEF COURT OF LOWER BURMA. 

Before Sir Sydney Robinson Kt., Chief Justice^ Mr. Justice Mating Kin and 

Mr. Justice Pratt. 

[nth January 1922.] 

Ahlone Land Company, Ltd. ,. Assesses* 


v. 

The Secretary of State for India. 

Incorru tax Act (VII of 1918)* Section 51 — Company buying and selling land—If forties on 
business—Not a question of laut—Referetue on a question of fact—Competency. 

A reference was made by the Chief Revenue Authority under section 51 of the Income-tax Act 
for the determination of the question whether on certain facts and documents referred to in the re¬ 
ference, the assessee, a registered company, were carrying on a trade of selling land as the main 
business and hence the profits therefrom were taxable as income, or whether the sale of land was a 
subsidiary one effected 00 account of a particularly favourable offer. 

Held , that the question what was the business of the company was a pure question of fact to 
be decided by the Revenue Authorities and Revenue Authorities alone and the Court had no juris¬ 
diction to hear a reference on a question of fact on which the decision of tbe Revenue Authorities 
was final. 

Case [Civil Reference No. 9 of 1921] referred by the Financial Commissioner, 
Burma, under section 51 (1) of the Income-tax Act, 1918. 

McDonnell, for the assessee. 

Higinbotham, for the Crown. 


JUDGMENT. 

a * OB1 * ,SON 9 - J*—™ s is a reference by the Chief Controlling Revenue 
Authority under section 51 (1) of the Income-tax Act of 1918. Under that section 
power is given to this Court to decide questions which have arisen with reference to 
the interpretation of any of the provisions of this Act or of any rule thereunder. No 
power is given to this Court to deal with questions of fact by way of an appeal 
against decisions of the Revenue Authorities. 

• 

The learned Financial Commissioner begins his order of reference by savin? 

^t h f entire ^ a ^ ees . wil h the Commissioner’s order in considering that the real 

oh whether the P urc hase and sale of the property was the main 

object with which the Company was formed or whether the development of the pro- 

5- t0 f arn . a continuing profit year by year for the Company was the real 
bject and the sale of land was only a subsidiary one to be considered in case of a 

Kr Ua Ml aVOUrabe He WaS asked by counsel for the Company to refer to 

ofpfrandlThfr , t v r u° n the facts set out in ,he order of the Commissioner 
** gU ♦ d A 1 th • . facts yhich appear on the documents placed before him the 

rh!dI n fb taX A £ thont ‘ es F e J ustified in interpreting the Act so that income shall in 
elude the profit made in this case on the re-sale of the property orTput I to 

another way whether the Commissioner was justified in treating it as a conclusion 
of Jaw which appears from the documents filed with his order that the ['nmm 
Mg on a trade of selling land and that the 


* (1922) 11 L. B. R. 309 • 1 Bur. L. J. 53 ; 67 Ind. Cas. 633. 
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On opening the case Mr. McDonnell for the Company stated that the whole 
question turned on what was the business of the Company and that, if it was the 
buying and selling of land, they would be liable to be taxed. 

The question of what was the business of the Company is apparently a pure 
question of fact, and the matter is one which is for the decision of the Revenue 
Authorities and the Revenue Authorities alone. The learned Government Advocate 
thereupon raised the preliminary objection that this Court has no jurisdiction to hear 
the reference as it was solely made on a question of fact on which the decision of the 
Revenue Authorities was final. 

We have been referred to certain recent decisions in England on this very point. 


In the first case, Cwrie v. Inland Revenue Commissioners (i), Rowlatt J. 
went into the question whether on certain facts Currie was carrying on a profession. 
He said : I do not think that that is a question of fact in this case. I think I have 

all the facts before me, and it is a question of law. It is not a question of degree or 
anything of that sort, as was the case in the Photographer’s case, Cecil v. Inland 
Revenue Commissioners (2).” That decision went upon appeal (3) and the Master 
of the Rolls said: “The first point to be considered was whether the question whether 
Mr. Currie was or was not carrying on a profession was a question of law or fact.’’ 
He held that it was a question of fact and that, if the Commissioners came to a 
decision on fact without applying any wrong principle, then their decision was final. 
Mr. Justice Rowlatt had thought that the facts were clear, and that it was, there¬ 
fore, a question of law. He did not agree that that was so, and that did not appear 
to agree with Mr. Justice Rowlatt’s own judgment in Cecil v. Inland Revenue Com¬ 
missioners (2).“ Lord Justice Scrutton said that “ he must consider the appeal from 
the point of view that if there were evidence from which the Commissioners could 
have found that the two gentlemen concerned were not carrying on professions, that 
was final. The Commissioners were the Judges of fact, and he was not." 

Again in Cape Brandy Syndicate v. Inland Revenue Commissioners (4), Mr. 
Justice Rowlatt said : “ Now in those circumstances the Special Commissioners have 

held that they carried on a trade, and I think it is a question of fact, and I do not 
think that by giving me all the evidence the Commissioners can make me determine 
the question of fact. Nor, indeed, can they give me authority if I do not possess it 
by law. I think it is a question of fact and a question 01 degree, which generally is a 
question of fact. I need not say anything more than that I am not prepared to say 
that there was no evidence before the Commissioners. I think it is just one of those 
cases where there was evidence. I can conceive people deciding the other way. I 
do not say which way I should decide myself. But I certainly think there were 
materials on which they could find as they did." On appeal (5) Lord Sterndale M.R. 
said • “ Two points were raised, the first a question of fact, viz., whether the appel¬ 
lants were carrying on a business,” and later he says : “ The first question was one 

simply of fact.” 

The circumstances of these two cases are very similar to the case of the 
Ahlone Land Company, and I think there can be no doubt that the Revenue Authorities 
having considered the facts stated orally and in documents came to a decision as to 
what was the business of this Company. That was a simple question of fact, and on 
that, as it appears to me, their decision was final. It is not necessary for us, and we 
have not, in my opinion, power to decide whether their findings of fact were correct, 
since they do not involve any question regarding the interpretation of any of the pro¬ 
visions of this Act. , _ , c . 

We had been referred to three cases decided in the Court of Exchequer Scot¬ 
land. wherein apparently the learned Judges did consider m atters such as those m- 

(3) C1921) 2 K. B. 312. 

(4) (1921) 1 K. B. 64. 


(1) (1920) 1 K. B. 801. 

(2) (.1920) 36 T. L. R. 164. 


(5) (1921) 2 K. B. 403. 
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volved in this reference. Two of those cas£s were considered by Mr. Justice Rowlatt 
in Currie's case and, if they do support the argument that this is a question of 
law and not a question of fact, we must take it that they have not been followed by 
the Court of Appeal and that they should not be followed by us. 

Mr. McDonnell urged that the question was whether the profits made by this 
Company were income within the meaning of the Act. That is an entirely different 
matter, and one that has not been referred. 

It is admitted that the sole point for decision is what was the business of the 
Company. Was it buying and selling land ? There is no difference between this 
question and the question whether on certain facts established Mr. Currie was carry¬ 
ing on a business. 

The decision is a decision on a question of fact. I am unable to see any 
reason for supposing that the Revenue Authorities have applied any wrong principles 
in deciding this question, and therefore I would hold that this Court has no jurisdic¬ 
tion to decide the question referred, and that the reference must be returned to the 
Chief Controlling Revenue Authority as incompetent. 

MAUNG KIN J.—I concur. 

PRATT J.—I concur. 


[ 89 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 
Before Justice Sir John Wooiroffe , Kt., Mr. Justice Greaves 

and Mr. Justice B. B. Ghose. 

[17th January 1922.] 

Imperial Tobacco Company of India, Limited. .. 4 sscssee * 


v. 


The Secretary of State for India in Council. 

Ouometax Ad {y/l of 1918). Sections 31, 33, 34— Snfier-tax—Company— Assessment as a rent 
°PrhuiW° CrS ” OH rCS,dcHt Br,t,lh Oulia—Agent, if must be in receipt of income on behalf of 

The applicant Company was assessed to super tax as agent for six shareholders in th* Tom 
Kcompa^y :° m **" ni Bri,ish !»<«». ■» "**«. <« «b« dividend, payable "o them by 

* . WcM* (&• R* Ghose J . dissenting') that the Company was notin receint of inmme ^ u 
of the non-resident shareholders within the meaning of section 31 of the Incomedax V imlS 
quently was not an agent for those shareholders liable to be assessed under the Act. 

sections 31 and 34 of the Income-tax Act are to be read toother the latter 1 

folntlv 8 .l Wh r may be inclttdetl . as . an *S ent «nder section 31. Keen* if the two sections be read dis* 
J° ,ntl y, the Company was not the circumstances of the case nn agent within the terms of the* Act 
Per Z?. ft. CAoseJ. contra Section 34 should he read in connection with section v i 

who y RT a " eXle, .' S,on l of ll,e . waning of the term “agent’' as including persons tr«- red Vs such 
who may be assessed under section 33 0). -lthougl, such uersons are not really agents The ' 
reated as an agent by the service of a notice under section 34 need not be in fecciot 
behalf of the non-resident person and the mere fart of . receipt ot income on 

assessed in reaped of ,l,« fenm" of .he prindpal. 8 5 m » k « Mm '"»>'* ", be 

This was a reference by the Board of Revenue under section s , (,) „f the In¬ 
come-tax Act of 19,8, of the following two points for the decision of the High Court. 

(1) Whether the Collector of Income-tax is right in holding that the Cnmnanv 

n ° n ' reSldent sBareholder s under section .,4 of the Income-tax Act 

... ^ W so, whether the Company has rightly been assessed 

their account in respect of the dividends payable to them ? 

Langford James and 7 . Ameer AH, for the assessee. 

..... (Officia ting Standing Couns el), for the Crown. 


to super-tax on 




170 


INCOME TAX CASES. 


JUDGMENT. 

WOODROFFE J.—In this case the applicant Company has been assessed to 
super-tax as agent for six gentlemen mentioned in the reference. All these gentlemen 
are non-residents of British India. They are shareholders in the Company and the 
assessment has been made in regard to the dividends payable to them by the Com¬ 
pany. The Company is an Indian limited company and the income on which assess¬ 
ment was made arose and accrued in British India. The question is whether the 
Company is an agent for these gentlemen as defined in the Indian Income-tax Act, 
VII of 1918. It is their contention that they are not such agents, and that they are 
not in receipt of any income of the persons whose agents they are alleged to be. 

The Board has held that they were such agents and the matter has been refer¬ 
red to us upon the application of the Company. One substantial question is whether 
sections 31 and 34 of the Indian Income-tax Act are to be read together or disjointly, 
in which latter case it would not be necessary in all cases that the agent should be in 
receipt of the income. On a consideration of this matter, I am of opinion that section 
34 merely defines who may be included as an agent under section 31. If so, the 
agent whether we look to section 31 or 34 must be in receipt of income within the 
terms of the former section. 

I do not think that the circumstances of this case show a receipt within the 
terms of the section. Though this is sufficient to determine the matter I may add 
that I am not satisfied that even if sections 31 and 34 be read dis jointly, the Com¬ 
pany was under the circumstances of this case an agent within the terms of the Act. 
The answer, therefore, to the first question, namely, whether the Collector of Income- 
tax is right in holding that the Company is an agent for these shareholders, ifr 
answered in the negative. The second question, namely, if so, whether the Company 
has rightly been assessed to super-tax on their account, does not arise. A copy of 
this judgment is directed to be given to the Revenue Authority. 

GREAVES J.—I agree. 


GHOSE J.—I regret very much that I am unable to concur in the judgment 
just pronounced. I think it necessary that I should state as clearly as I am able the 
reasons for which I have arrived at a different conclusion. 

This is a reference made by the Chief Revenue Authority under section 51 (x) 


of the Income-tax Act, 1918 on the application of the assessee, the Imperial Tobacco 
Company of India, Limited. Six persons who are all residing out of British India are 
shareholders in the Company. They were entitled to certain dividends for their share 
in the Company, the profits of which accrued in British India and there is no question 
that the shareholders are liable to pay super-tax on their income so derived. The 
profits due to those shareholders were sent to them by the Company to their resi¬ 
dence outside British India. The Company was assessed for the super-tax due on the 
income of those six shareholders as agent of the non-resident persons under the 
provisions of the Income-tax Act and the Company has raised the objection that it 
cannot be so assessed. The questions on which the decision of this Court is sought 
are (1) whether the Collector of Income-tax is right in holding that the Company is 
agent for those shareholders under section 34, Act VII of 1918, and (2) if so, whether 
the Company has rightly been assessed to super-tax on their account. 

A company incorporated according to law is an artificial legal person having 
an existence separate from Its corporators. There is therefore no legal unped.ment to 
a company being agent for any of its shareholders. 1 he contention on behalf of the 
Company to this case is that it cannot be held to be agent of the non-resident share¬ 
holders so as to be liable to be assessed for income-tax for those shareholders by the 
nrocedure taken by the Collector under section 34 of the Income-tax Act. It is urged 
That section 34 should be read along with section 31. and unless a person receives 
income on behalf of another residing out of British India, he cannot be deem- 
e " °o be an agent under section 34, and although the Company has the income of 
those persons it is not in receipt of such income. Assummg that the Company is not 
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in receipt of the income, in order to see whether the Company may be treated as 
agent,.the provisions of the Income-tax Act commencing from section 31 should be 
examined. Under section 31 an agent of any person residing out of British India 
being in receipt on behalf of such non-resident person of any income chargeable under 
the Act is Held liable for the tax. If he is actually an agent and in receipt of income 
on behalf of the principal, nothing more is necessary in order to render him liable, but 
the tax is to be levied upon and recoverable from him under section 31 irrespective of 
any other provision in any'other section of the Act. It is not necessary in such a 
case for the Collector to give the agent so liable any notice under section 34 of his 
intention of treating him as agent of the non-resident person, because he is in fact the 
agent. Section 3 2 refers to the case where the income chargeable is received by the 
Court of Wards and certain other persons. This section has no direct be?ring on the 
present question, but it is noticeable that the income chargeable must be received 
by the Court of Wards or other persons in order that the tax may be levied upon 
them. Then comes section 33, sub-section (1) of which has an important bearing on 
the present question. Under this section any person residing out of British India 
whose income accrues or arises within British India “shall be chargeable to income-tax 
in the name of the agent of any such person and such agent shall be deemed to be for 
all the purposes of the Act, the assessee in respect of such income-tax.” As I read 
this section the agent of such non-resident person need not be in receipt of the income 

!^n atf ^l SUChpe / S ° n, r there n0 such Provision in it as in the preceding 

section The mere fact of agency is sufficient to make him liable to be assessed in 

respect of the income of the principal. Coming to section 34, it seems to me that it 
whf a r^3 extenS ! on meani °g of the term “agent” as including persons 

errs Titre all fh agents -, , section 34 “ •* read » 

ra ther than with section 31. Section 34 refers to cases where the non- 

resident person has no agent m British India appointed by himself and therefore it 

r° find a per r n Wh ? should "deemed to be an 4 'ent” Tnl^’foJ 

aceord^ee with the proves ofU*. secUon^toTL.Yn my opto^aT eSfi“ 

wi^seem^to mL n tLw h L m . 1Sht bC assessed under s “«°n 33 (1). To hold other- 

!‘r^^ 

irST foTmor^tTTTy'nteC « ^ ^ 

wmEmmmm 

"i ZttS'Szsi&sEs.r*' ,h ' 


pcisoai). ine Company again ha* ul * -. , uun-resi- 

holders and what can that connection be but COnnec,1 ? n ' vith ‘he share- 

itself states in its letter to the Collector that on h c | onn ® ctlon ? ^ lle Company 
Company is in the position of debtor tn th» *t 6 . declar ^tion of a dividend the 
also comes within the description of “ having rherefore the Company 

resident person. To say that such nersnn «8L S? y , bu ? in * ss connection” with a non- 

* the non-resident person would be P to make^ het nac°t™n? ° f i nCOme 0n hehalf 

a.ent, fora person ^eivitf ££« T,ZT ^ 



*72 


INCOME TAX CASES. 


law. It was urged on behalf of the Company that to make one person liable to 
income-tax for another resident abroad, although he might not receive any 
income on behalf of such a person, might in some cases cause great hardship. 

The answer to this is two-fold : (i) it is a well-established rule that Courts ought not 
to be influenced by any notion of hardship in exceptional or individual cases in inter¬ 
preting a statute, and (2) in order to prevent any case of hardship the proviso to 
section 34 has been enacted and the Collector may be trusted to give effect to any 
reasonable objection before treating a person as agent under this section. In the 
present case, however, there can be no such question of hardship. It may be observed 
that under section 2 T' :; of the repealed Income-tax Act ClI of 1886) the tax was 
chargeable in the name of the agent where the income was received through the agent, 
and there was no provision corresponding to section 34 of the present Act. The altera¬ 
tions in the present Act were, in my opinion, made to remove an anomaly as I have 
already indicated. 

I would, therefore, answer the first question in the affirmative. The answer to 
the second question depends upon the first and no argument was addressed on it. 
Therefore, the answer to it should also be in the affirmative. 

N. G. Morgan, attorney for the assessee. 

G. C. R. Taylor , Offg. Solicitor to Government of Bengal, for the Crown. 


[ 40 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir William Ayling, Mr. Justice Coutts Trotter and 

Mr. Justice Ramesam. 

[30th January 1922.] 

Secretary to the Board of Revenue (lncome*tax), Madras .. Refe 1 ring Officer. 


t>. 


North Madras Mutual Benefit Co., Ltd., by the Managing 

Director Sri Hari Rao • • Assessee. 

I mome-tux Act {VII of 1918), Sections 2 {2) and q—CAii Fund—,Subscriptionsauctioned every 
month _ Frctnia distributed to Subscribers—Liability to tux—Assessment on stake holder as agent o> 

Fund. 

Thy assessee was conducting a chit fund as a stake-holder and under the rules of the chit* 
the subscriptions received Iron, the members less S per cent deducted by the stak*h° der fc>r expends 
and charges including income-tax. were auctioned every month among the subscrib rs 
au’etion! fire lowest bidder paid the amount of his bid <>'■ 

amount put up for auction was distributed as premia among e as nt ot the Chit 

reduction front their subscriptions. 1 he assessee was asses>e on t h e ground that they 

Fund in respect of the total premia distributed during the assessment > t 

rir ~d b„ the premi . were .tSSSTT. 

EflnTf'^^rl^nfle^h^^alt'e'hdder could nrft be taxed on it , as he neither received it nor 

Case No ,8 of 

(incomA f ax h )! MaTas,^his'llT of referent » October 

CASE. 

I am directed by the Board of Revenue to refer under section 51 of the Income- 
I am airecte > the assessment in the following case. 

as 

aui «?.' «re t^Xulnti^h India and in direct receipt of that tneentc. 
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Director of the Company) and his wife are the only two shareholders of the Company. 

Thev conduct a Chit Fund which they call the North Madras Mutual Benefit Fund. 

The Deputy Collector, Madras, assessed the Managing Director personally on an 
income of Rs. 1,442-11-6 derived from commission for conducting the Chit runa, to- 
zether with certain other private income. The Deputy Collector also assessed him 
separately, treating him as the agent of the Chit Fund on Rs. 4,738 representing 
the total amounts of premia distributed during the year, on the ground that they re¬ 


presented profits of the fund. 

3. The assessee preferred an appeal to the Special Income-tax Officer, 
Madras, against the assessment of the Chit Fund on the premia and contended that 
as the members of the Chit Fund did not constitute an association or partnership 
either under the Contract Act or under the Companies Act, the combined income was 
not assessable. The Special Income-tax Officer upheld the assessment for the 
reasons stated in his order dated 29-4-21. The assessee has now taken the same 
point before the Board in review. The Board feels considerable doubt on the follow¬ 
ing points arising in the case and therefore refers them to the High Court for favour 


of decision:— 


(<r) Do the body of subscribers form a legal person ? 

(6) Do the aggregate premia, or whatever they are called, constitute income or 
profits ? 

(c) If so, can the stake-holder be taxed on such income? and 
(ii) If not, can any one else be so taxed ? 

4. The working of the Fund is detailed in the chit rules. The subscriptions 
received from the members of the Fund, less 8 per cent, for expenses, are auctioned 
every month among the subscribers. At each auction the lowest bidder is paid the 
amount of his bid, and the difference between this and the amount put up for auction 
is treated as premium, and distributed among the chit-holders in the form of a reduc¬ 
tion from their subscriptions. The Managing Director does not share in the pre¬ 
mium as he is not a chit-holder. It is laid down in the rules that 8 per cent, should 
be deducted by the stake-holder from the subscriptions on account of charges includ¬ 
ing income-tax. Hence income-tax on the premia is deducted by the stake-holder 
when the premia are distributed. 


5 - As regards question (rr) above, section 2 (2) of the Income-tax Act defines 
an assessee as a person by whom income-tax is payable and includes a firm and a 
Hindu undivided family. A “ person ” under the General Clauses Act includes a 
body of individuals whether incorporated or not. In the present case the subscribers 
join together with a view to gain, and appear to be a body of individuals constituting 
a legal person whose income, if they earn any, is liable to be assessed. 


6. Question (6) is more difficult. I'he Board doubts whether any profits arise 
to the subscribers as a body out of the transaction. 

A certain sum of money is subscribed and the same sum (less certain deduc¬ 
tions for the Manager’s commission and other charges) is distributed among the sub¬ 
scribers. There is no accretion to the total sum in the course of this process. On the 
contrary it is diminished. The Board considers therefore that the operations of the 
Fund cannot be said to bring any profit to the subscribers as a body. Whether the 
premia should be regarded as profits to the individual subscribers is another matter. 
Since the Board now holds the above view—but its predecessors have held a different 
view' (the reasons for which are not on record)—and the amount of revenue involved 
may be considerable, the Board has thought it proper to obtain an authoritative ruling 
on the subject. 

% 

7. In regard to questions (c) and (d), the assessee s vakil admitted before the 
Special Income-tax Officer that if the chit fund as such earns income liable to assess¬ 
ment, the assessment should he made 011 the company who managed and controlled 
the business. The Board holds the same view, as the Manager must be held to be 
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OT e ikSe 0 s r of e fhp S F nta j iVe 0f tbe , members in respect ° f a11 ma ‘tere in which the rights 
could be assfess^d iMhf “ a w holeare concerned, and there is in fact no one else Iho 
assessed d there is to De an assessment at all. On the other hand the Art 

f ° r aSSeSSment being made on the representative 
required by The ffig^CouT.^ g ' a<i ‘° fUmiSh ^ fUrther infonnation ‘ ha ‘ may be 

Government Pleader (C. Madhavan Nayar), for the Referring Officer. 

K. Rajah Iyer*, for the assessee. 

JUDGMENT. 

in the | 2 t “ tb£ f fa ^‘ S “ Sta , ted *° us ’ we a & ree w 'th the opinion expressed by the Board 
nrnfir tn th ol [ eU * nce ‘hat the operations of the Fund cannot be said to bring any 

profit to the subscrtbers as a body and that the income represented by the premia is 

the stake . aSSeSSa , ble t0 ™ !ome - t “- Even « i' could be so regarded as* income, 
tai«i on it W receives nor 1S entitled to receive it and obviously cannot be 

The question whether anybody else could be taxed is one which we are not 
concerned with and which we are not called upon to answer. 

The Government will be liable for the costs of the assessee. Pleader’s fee 
Rs. 250. 


[41J IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir William Ayliug Kt. % Mr. Justice Coutts Trotter and 

Mr. Justice Ramesam. 

[30th January 1922.] 

Commissioner of Income-tax, Office of the Board 

of Revenue, Madras. .. Referring Officer, 

v. 

N. Govindasami Naidu, .. Assessee. 

Excess Profits Duty Act {X'of 1919). Section 4 —Assessee keeping two shops in different 
places—If constitutes a single business—Claim to separate assessment. 

\\ here an assessee owns two shops dealing in the same dfass of goods in two different places 
with different sets of accounts and the profits of each can be separately determined, the two shops 
do not constitute a single business within the meaning of section 4 of the Excess Profits Duty Act 
and the scheme of the Act. 

Case [Referred Case No. 16 of 1921] stated under section 15 of the Excess 
Profits Duty Act (Xjof 1919) by the Deputy Commissioner and Secretary to the Chief 
Commissioner of Income-tax (Office of the Board of Revenue), Madras, in his E. P. 
D. A. No. 3021, dated 13th August 1921. 

CASE. 

I am directed to refer under section 15 of the Excess Profits Duty Act (X of 
1919) and under rule 31 (1) of the rules framed under it, for the decision of the 
Hon'ble Judges of the High Court the following case of an assessment to excess pro¬ 
fits duty on M. R. Ry. N. Govindasami Naidu of Negapatam, Tanjore District. 

2. The facts of the case are as follows :— 

The assessee has two shops, one at Negapatam and the other in Cuddalore. 
He was finally assessed to income-tax on a sum of Rs. 50,960 and this was confirmed 
on appeal to Board. 

3. At the same time assessment was made for excess profits duty. On his 
first appeal to the Board against this assessment to excess profits duty, the assessment 
was cancelled on the ground that service of the notice of demand by affixture when 
the address of the assessee was known was not proper service and a re-assessment 
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was ordered. The Collector then went through the proper formalities and has finally 
assessed the party to excess profits duty on an income of Rs. 50.960 from his two 
shops. 

4. The party now demands a reference to the High Court on the ground that 
under section 4 of the Excess Profits Duty Act, X of 1919, the unit for assessment is a 
business and that the business of his shop at Negapatam is different for the purposes 
of this Act from the business done by his shop at Cuddalore, and that the income 
from the two cannot be clubbed together to decide his liability or otherwise to excess 
profits duty. The arguments on which he bases this contention are— 

(1) that the business at Negapatam is retail and concerned with over 70 arti¬ 
cles of merchandise, while the shop at Cuddalore is wholesale and deals only in four 
or five articles, and . 

(2) that the accounts of the two shops are distinct and separate and have 
nothing to do with the other. 

5. These are questions of fact. 

(1) Extract from the lists of sales of the two shops prepared by the assessee 
in connection with his income-tax appeal will show that .the shop at Cuddalore deals 
in considerably more than four or five articles and that pfima facie it appears to be 
as much a retail shop as the other. 

(2) The goods are of the same class, i. t- % goods which are usually sold in 
shops known as Malligai shops. 


Para. 3 of the order on appeal dated 18-9-1920 shows that the shops were 
closely related to one another. On these facts it has been held that the business carried 
on by the assessee is a single one though in two “places of business." If this be not 
the case it would be possible for any branch of any concern in which separate accounts 
are kept to claim separate assessment and thus to defeat the whole purpose of the Act 

6. It is not true that the assessee was not given a hearing or opportunity to 
prov^his contention before the Collector. At the second assessment to excess profits 
duty the assessee s agent appeared before the Collector and stated merely that the £o 
businesses were separate, and did not offer any evidence on the subject. 

7 - Turning to the legal aspect of the question, while the words “in resnert of 
any business to which this Act applies" occurring in section 4 of the Excess 'p.ofi?! 
Duty Act appear to indicate a single business, the definition of tto wSrWw* 
occurring in section 2 does not appear to preclude the clubbing together of anvnJSL 
of adventures or concerns in the nature of trade, commerce ormaniifurh^ number 

• hC f^!SI£? t0 - r iS the ! ame> However, the Government of India have issued* 5 
instructions in accordance with the practice in the United ’Kingdom which allow* ^ 
concession separate assessments of businesses which, though they have a ^ ” a 
proprietor, are entirely different in their scope and nature For exLnll a COm ®on 
instructions a man owning both a cloth shopand a jeweller's shoo ^ 

excess profits duty separately on the incomes of the'two shops TWs aonefrff^ *° 
concession against the strict interpretation of the Act. and its ann/iLk??* - be a 
Board s opinion, a question of fact rather than of law. PPhcabiiity \s t m the 

In the present case the question appears to be one of fact and « 
be no question of law involved, but as the party insist, on a ref^L^U a W ea " to 
making this reference. I am directed to request that it ^ b 

High Court and their decision communicated. Placed before the 

The point for decision is as follows 

Where a person owns two shops dealing in „ 

different places with different sets of accounted XrTthe iSS* * goods in two 

separately determined, can he claim that the two sh<roTd„ 6ach c * n >* 

‘business” for the purpose of excess profits duty witfdTthe ™ 5 ona * ltu,c » single 
Act X of 1919 and the scheme of the Act ? meaning of section 4 ©f 
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Government Pleader (C. Madhavan Nayar), f or the Referring Officer 

A. Krishna swami Iyer 'and M. Subbaraya Iyer , for the assessee 

JUDGMENT. 

According to the letter of reference the point for decision is as follows 
Where a person owns two shops dealing in the samp rl a cc ^ 

ratdy determin'd diff " ent . sets °‘ accounJs and "'here the profits on each can bTsepa- 
fnr thf! etermmed ; can he cla ™ tdat the two shops do not constitute a single "business" 
for the purpose of excess profits duty within the meaning of section 4 of Act Y ofT,“o 

to u unde s m e e ,° f “* "In"*! ^ *' that the ° f interpretation r.Unli 

to us under section 51 of Act \ II of 1918 is this: On the facts as stated above should 

™se of Sh ° psbe treated as * single business or as two separate businesses for the pur¬ 
pose of assessing excess profits duty ? To this we think there can be only one answer 

businesses"^ Th ab °'’ e “ I"’“ st be held that the tw0 sho P s constitute different 

1 he asses sment of the excess profits is on the profits of the business and 

on the person owning the business or entitled to the profits and we think that these 

two shops must be treated as different businesses. 


It has been suggested by the learned Government Pleader that we should deal 
with the question on the basis that the Commissioner has found as a fact that the 
two businesses formed one. This seems to be the conclusion to which he was incli¬ 
ned, but if it had been his finding for the purpose of the reference, it should and would 
have been stated in setting out the point for decision, and on the basis of such a 
finding, no reference would have been necessary or answerable. We think we must 
take it that the Commissioner has left the question of the inference to be drawn from 
the ascertained facts as set out in the points for decision to be determined by-us. 

Our answer to the reference is in the affirmative. The assessee s costs in this 
case must be paid by Government. Pleader’s fee Rs. 250. 


[42] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir William Ayling Kt., Mr. Justice Couits Trotter and 

Mr. Justice Ramesatn. 

[30th January 1922.] 

Chief Commissioner of Income-tax (Board of 

Revenue) Madras. .. Referring Officer. 

v. 

Vegaraju Venkatasubbaya Garu, Managing Proprietor 

of B. S. Mining Company, Gudur. .. Assessee. 

Income-tax Act (VII of 1918), Sections 2 (2) ami 9 — Firm—Salaries paid to partners— /Vot 
deductible from the profits of the firm. 

The salaries paid to the partners of a firm are not admissible as deductions in the compulation 
of the profits of the firm for income tax purposes and hence. the partners’ drawings are taxable. 

Case [Referred Case No. 8 of 1921] stated under section 51 of Income-tax Act, 
VII of 1918, by the Deputy Commissioner and Secretary to the Chief Commissioner 
of Income-tax (Board of Revenue), Madras, in his letter C. R. No. 1007 I. T. dated 
2nd May 1921. 

CASE. 

I am directed to refer under section 51 of the Income-tax Act, VII of 1918, for 
the decision of the High Court the question of the admissibility of salaries paid to 
partners as deductions from the profits of a firm. 

2. 1 'he question is raised by the B. S. Mining Company, Gudur, Nellore 
District, in their appeal to the Board of Revenue against their income-tax assessment 
for 1920-21 by the Collector of Nellore. 

3. Appellants are a firm consisting of four partners who share in profits and 
losses in certain specified proportions, fn connection with their assessment in 1920 .M. 
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they claimed before the Collector, among other expenditure, a sum of Rs. 38,000 paid 
to three of the partners as salaries in 1918-19 and 1919-20. Of this Rs 14,000 was 
inadmissible because it related to expenditure in the year previous to the year of 
account. Following the usual practice of commercial accountancy the assets and 
liabilities for each year are kept distinct and the profits and losses of the year calcu¬ 
lated for the purpose of taxation on the result of one year’s working only. The balance 
of Rs. 24,000 was also disallowed by the Collector on the ground that salaries paid to 
partners are not admissible as deduction from the profits of the firm for income-tax 
purposes. There was at the time of the assessment no written deed of agreement 
between the partners regarding the terms of partnership, but in appeal before the Board 
they filed a formal written agreement stipulating the terms under which they state that 
they were working. Appellant’s contention is that if persons other than the owners of the 
firm had been employed for the work looked after by the owners, the salaries paid to 
those other persons would have been admissible as deduction from profits and no dis¬ 
tinction should have been made because the payments were made to the owners them¬ 
selves. 


•v. 

If the Company were a regular company and not a firm there would no doubt 
• e ^ c ’^ ne ^ rce > n the appellant’s contention but the practice in this Presidency .(and it 
is e leved also in England) has always been to treat all drawings of the partners of a 
rm as a part of the profits whether they be described as interest, salary or profits, 
he reasons underlying this practice are probably as follows :— 

^ " bere there are profits to divide it is immaterial how the partners decide 
0 a , 0 * bem amongst themselves. The whole sum for allotment is profit and taxable as 
sucn and any sum allotted to any one partner as salary does not become the less profit 
because of the method on which its appropriation is decided. 

withstand; P here tbere are no P rofi ts to divide, e.<?., in a year where losses occur, not- 

ners to ntv C , ,aUStJ T the a e reement to the contrary, it is impossible for the part- 

advances Ln h onlvh V6S Salane ^ except by adv ancmg them out of their own capital. Such 
ances can only be recouped again out of earned profits which are taxable as such. 

to allot the IhZ ° thCr Vie T be hdd ° f this problem lt would be possible for any firm 

ct,?ed saLril ' ha " j h< L Wh °' C of its estimated each year as so- 

salaries will th* ! Partners and show no profits for assessment. It is ;rue that the 

Of "venue wm e o m c S cur VeS 35 SUCh but ,his wiU be at a »nd a ,«s 

present«L I l t I‘l!-. CaS f e the agr * ement has been drawn up wifh special intention of 
presentation ,n this reference and must be viewed accordingly. 

to one Ofthe plrtne« and SfYoo'e ."ST? paya v ,e as salaries are Rs ' '•°°° * month 
ted that tire partners R 5 • ? t0 other P ar,nerS - 11 has not been sugges- 

quite arguabirthlt hese surns renrese ? UaI ^ ca , tion » such large rates and it is 

orders ; thelasels Slgly*^^^ High C ° Urt f ° r 

the case tV° ^ ^ parti - la * « 

for the Rpferring officer - 


the partners, b) whatever na^Iey "are ^escrdLV" answering that 'he drawings o: 
Pore taxable. The assessee will ply Sover^re' t c^I P “‘ ° f ^ Pr ° fitS and there 
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[43] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Justice Sir John Woodroffe Kt., Mr. Justice Greaves 

and Mr. Justice B. B. Ghose. 

[7th February 1922.] 

Bengal Nagpur Railway Company, Ltd. .. Assessee* 

v. 


Secretary of State for India in Council. 

Income-tax Act (VII of 1918). Section 9 (2) (Hi)-Company managing Railway on behalf of 
Secretary of State—Capital found by owner—Surplus profits of company only liable to tax — Guaran¬ 
teed interest and interest paid on borrotued capital, if to be in luded in computing the taxable income. 

The Bengal Nagpur Railway Company was assessed to income-tax on an income made up of 
(1) the Company’s surplus profits, and (2) the guaranteed interest, the item No. (2) being made up of 
(a) the interest debitable to the undertaking of the Secretary of State’s open line capital, ( b ) the 
payment to the Secretary of State of the amount of the guaranteed interest payable by him to the 
Company in England on the share capital of the Company which- the Company by agreement had 
made over absolutely to the Secretary of State, and (c) the amount payable on account of interest on 
debenture stock and debentures. 


Held , that the liability to pay the tax must be determined with reference to the special agree¬ 
ment between the two parties and the nature of their relation to one another, and that the Company 
is liable to income-tax in respect only of item No. (1) representing its share of surplus profits 
which it gets in return for its services in the management of the Railway and is not liable in respect 
of item No. (2). 

This was a reference to the High Court under section si (1) of the Income-tax 
Act, VII of 1918, by the Chief Revenue Authority, on the 25th July 1921. 

The facts were as follows — 

On the 12th January 1921, the Bengal Nagpur Railway Company was served 
by the Collector of Income-tax, Calcutta, with a notice of assessment and demand 
for payment of income-tax and super-tax for 1920-21 on the income derived from the 
Company’s business in India. The Company objected to the assessment and made 
an application on the 30th May 1921 to the Board of Revenue for drawing up a case 
and referring the same to the High Court under section si (1) of the Income-tax Act. 
The Board of Revenue thereupon drew up a statement of the case and made the 
following reference to the High Court : 

CASE. 


An application has been made by the Bengal Nagpur Railway Company, 
Limited, to the Board of Revenue as Chief Revenue Authority under section 51 (1) 
of the Indian Income-tax Act, 1918, for a case to be stated on the question, whether 
the Company is liable to income-taxon a sum of Rs. 1,57.98,766. 

2. The Company was assessed by the Collector of Income-tax, Calcutta, to 
income-tax for the year 1920-21 on an income of Rs. 1,72,60,595 calculated as 

follows : _ 

Rs. 


Surplus profits 
Guaranteed interest 


14.63.387 

1 , 57 . 98.766 


Less outstandings 


1,72,62,153 

i ,558 


i, 72 . 6 o, 59 S 


The sum of Rs. 1,57.98,766 is made up as follows 

(d) Rs- 1,07,59,381 interest debitable to the undertaking of the Secretary of 

State’s open line capital. ------- 

■- r (l : 9 „) l. Z K. 49 Cal. 8.5 TnC- W. N. * i C> 9 ») Cal. (A. 1 . R.) S o 3 ; 7 ° Ind. Cat. ,6. 
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(b) Rs. * 3 .o 7 » 44 <> payment to the Secretary of State in rupee currency of the 
amount of guaranteed interest payable by him on the share capital of the Company. 

(c) RS. 37,31,945 payable on account of interest on debenture stock and 
debentures. 

3. It is contended on behalf of the Company that in computing the ‘taxable 
income of the Company, the sum of Rs. 1,57.98,766 should be deducted from the net 
earnings of the Company under section 9 (2) (111) of the Income-tax Act as this sum 
represents the interest paid on borrowed capital. 

4. In order to explain the nature of the transactions in respect of the sums 
mentioned in para. 2, it is necessary to refer to the contracts between the Secretary of 
State and the Bengal Nagpur Railway Company, Limited, which are contained in the 
annexure—contracts relating to the Bengal Nagpur Railway system. The relevant 
portions of these contracts are sections 36 to 39 and section 49 of the main contract, 
dated the 9th March 1887 and sections 2, 3, $, 7 and 9 of the supplementary con- 

fdlows — ^ $th Novemb€r 1912 * The effect of these sections is briefly as 

. ^ 6 Corapa " y raised £3.000,000 in shares and paid this sum to the Secre- 

^lT te . UeCtl °? ThiS m0ney became the absolute property of the Secretaiy 
Tht C f 10n 39 ^. who a ^ eed to pay interest thereon to the Company (section 37). 

section P 2 of ih n ° f the Company is dealt with in section 49 . *By 

sup P.! e jnentary contract of 1912 it was provided that the Secretary of 

of Tic r ° n ^ DeCember 19X0 should be taken to be the sum 

taken to beX ? Company's open line capital at the same date should be 
nn;»Y£ b th ^ . ° f £ 3 ' 00 ?* 000 ‘ Section s provided for the raising of money re- 

the issueddebe expendit " r * by means o£ advance by the Secretary of State, or t>y 
irmnJementc d l b >K CS °J de ^ n ? ure stock of the Company. Section 9 provided for the 

rest SsSsSSSS' 

which accrued in British India and i« th ^ enunen tthat these sums represent income 
under one of the UxaWe inc0me unless * «ui be brought 

not represent interest on hn rr '^ In J COrae tax Act and that these sums do 

to) as claimed by the Company a " d . cannot be deduct e d under section 9 (2) 

Rs. *.07,59,381 interest Daid fo fhl c” th f 0pm ‘° n o£ the Board the two sums (<?) 
capital, (6) R s . 13 07 440 Davment ^ re i ary of ^ tate on the amount of his open line 
teed interest payable by him on th^ h C Secr ? tary o£ State of the amount of guaran- 
borrowed capftal and cannot be deducted unde ^ are not interest on 

Act from the Company's "ncome and ha- b^ 9 - ° f the Inco ^-tax 

Income-tax, Calcutta, as part of the taxable*^ C ° llector 

Langford James, for the assessee. 

B. L. Witter, f or the Crown. 

JUDGMENT. 

come-tax Act (Vn^ E i9*xl) Tb The B^T^i 6 Under section 5 * (*) of the Indian In- 

-r l°f? y taX 0n Rs * '.72,6o, 5 h 9 sIncome^ This Company ba ve been called 

aflocatedfor payment of the Company’s share of ® pr « scnts earnings of the Railway 

Wlth Secretary of SUtef namely 1 “" der the te ™ s 

allocated in payment of— y> Ks * '4,63,387 and Rs. 1,57,98,766 
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INCOME TAX CASES. 


( A ) A sum of Rs. 1,07,59,381 being the interest debitable to the undertaking 
of the Secretary of State’s open-line capital. This sum is the interest due to the 
Secretary of State on 15. 5 million pounds capital found by him. 

(B) A sum of Rs. 13,07,440 being the payment to the Secretary of State in 
rupee currency of the amount of the guaranteed interest payable by him on the share 
of the capital of the Company. I his interest is paid on three million pounds share 
capital found by the Bengal Nagpur Railway Company and made over to the Secretary 
of State to be held by the latter absolutely as his property and repayable only in the 
event mentioned in section 94 of the agreement between the Secretary of State and 
the Bengal Nagpur Railway Company. 

(C) A sum of Rs. 3 7 ,31 .945 payable on account of interest on borrowed capital 
raised by issue of debenture stock and debentures. No claim to tax is made by the 
Government in respect of this sum, which item, therefore, need not be further 
considered. 


The Board has held that tax is payable on sums (a) and (B). Apparently it 
has treated this matter as if it were the case of a Company owning in the 
ordinary way a railway as a private venture and has therefore held it to be liable 
to tax on all earnings save such sums as may be deducted under section 9 (2) (iiY) of 
the Income-tax Act. In this view only sum (C) could be deducted as representing 
interest on borrowed capital but not sums (A) and (B) which represent capital contri¬ 
buted by the Secretary of State and the Company respectively and not interest on bor¬ 
rowed capital. But I think the matter cannot be so dealt with, but the liability to tax 
must be determined with reference to the special agreement between the two parties 
and the nature of their relation to one another. From this point of view, it is conceded 
that the Secretary of State is the owner of the Bengal Nagpur Railway which has been 
constructed and is now managed for him by the Company. This is their business, on 
the income of which tax is leviable. In my opinion the principle applicable is that 
the Company* should pay tax on what they get. The question then is—what is 
that sum ? It is conceded by Government that surp (C) is to be excluded. It is 
conceded by the Company that they are taxable in respect of the sum of 
Rs. 14,63,387 representing their share of surplus profits which they get in return for 
their service in the management of the Railway. The question then is—are they liable 
in respect of any further sum, which means, do they get anything else ? In my opinion, 
they are not liable in respect of sum (A). This is interest due to the Secretary of 
State on is§ million capital found by him. It is true that this capital has been the 
means whereby profits have been earned in which the Company share. But this is not 
the Company’s property. It, as also three million pounds supplied by the Company 
are the property of the Secretary of State, and all receipts earned by the use of these 
two sums are paid to Government account. Thereout the Government supply what 
sums are necessary to defray expenditure under the contract. Out of such receipts 
the Government repays itself the interest on the capital sum supplied by it. And this 
interest is deducted before the profits in which the Company are entitled to share can 
be ascertained. It is this share of surplus profits which is income earned by the 
Company and so liable to tax. Sum (B) represents interest which the Company get for 
their three million capital money and which has to be deducted before surp us P r0 s 
can be ascertained. This is deducted in order that the Secretary o a e may 
meet his obligations to the Company in respect of the three million poun s e> 
made over to him. It is stated that that money was borrowed m England and th 

liability is to pay interest in England. It is stated in the case 0 e om P a 
the sum Rs. 13,07,440 is payment to the Secretary of State in rupee currency of the 

amount of the guaranteed interest payable by him on the share capital of he Com 
pany. The guaranteed interest on the Company’s share capital is Payable and paid 
in London as in the case of a debenture obligation by the Secretary of State and is 
independent of the earnings of the Railway. The payment, it ^ comended of the 
sum of Rs. 13,07,440 constitutes the payment of a debt due from the Company to th 
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Secretary of State. In effect the transaction is one in which the Secretary of State 
pays in London certain moneys to the Company which he recoups himself in coun 
try out of the earnings of the Railway. In that view of the case I am of opinion 
that the Company is not liable for tax in respect of this sum. 

I answer then the reference by saying that, in my opinion, the Company is 
liable only to tax on the sum stated in the reference as being their share of surplus 
profits. 

A copy of this judgment is directed to be given to the Revenue Authority. 

GREAVES J.—I agree. 


B. B. GHOSE J.—I agree. 

Orr Dignam & Co., Attorneys for the assessee. 

G. C. Gooding , Offg. Solicitor to the Government of Bengal, for the Crown. 


[ 44 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir William Ayliug Kt., Mr. Justice Coutts Trotter 

and Mr. Justice Ramesatn. 

[21st February 1922.] 

Chief Commissioner of Income-tax, Madras. .. Referring Officer. 

v. 

Zamindar of Singampatti. .. Assessee.* 

Income-tax Act {VII of 1918) Sections 2 (1) and 3 —Income from forests and fisheries — Per - 
matuntly settled zamindari—Fixed jumma under the saiuid—If excepted from income-tax—Madras 
Regulation XXV of 1802, scope of. 

Where under the terms of the sanad granted to the assessee, the Zamindar of Singampatti, in 
pursuance of the provisions of Madras Regulation XXV of 1802, it appeared that the peshkash was 
fixed in commutation not only of the rentals of cultivated lands but also of all income which might 
be derived from forests and fisheries and that it was not liable to be changed or increased vender any 
circumstances. 


Held, that the income from forests and fisheries within the ambit of the Zamindari was ex¬ 
empt from further taxation by the Government and that this exemption cannot be treated as abroga¬ 
ted by the general terms of section 3 of the Income-tax Act. 

Associated Newspapers Ltd. v. City of London Corporation , (1916) 2 A. C. 429, Applied. 

Quaere : Whether income from forests and fisheries is ‘agricultural income’ as defined in 
section 2(1) of vhe Income-tax Act. 

Case [Referred Case No. 12 of 1921] referred for the decision of the High 
Court under section 51 of the Income-tax Act (VII of 1918) by the Secretary to the 
Chief Commissioner of Income-tax, Madras, in hi', letter I. T. A. No. 86 dated the 
2nd August 1921. 

CASE. 

***** 


2. The Collector of Tinnevelly assessed the Zamindar of Singampatti for 
the year 1920-21 on an income of Rs. 65,080 of which Rs. 63,750 was derived from 
forests and fisheries within his estate. The Zamindar has appealed to the Board 
against the assessment and claims that income from forests and fisheries in a per¬ 
manently-settled estate is exempt from income-tax. 


3. His contentions are ( a ) that the forests have been included in the zamin 
lands on which he has to pay peshkash, ( 6 ) that under clause ( 8 ) of the sanad grant¬ 
ed to him no increase of the jumma or peshkash can ever be made under any circum¬ 
stances and that tax levied on the income from the produce of forests within the 
z amindari is in effect an addition to the-peshkash a nd therefore contrary to the terms 

Mad. ‘a.Tr.)' 3 2 S f70 S Ind a Cai' 8 S i4.' 922> ^ 353 ’ ' S W> « 6 1 ^ M - L ' T. „ I 
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sr-i?r*“ «?"*»• ^ss^sssssr 

dari. It does not state that the forests or the hills referred tn , r ! •? \ ,zamm- 

r « h r^ asr,^ fr 

p shkash of the zamm these hills and forests were taken into account as alleged. & 

Clause (8) of the sanad runs as follows : Nor any increase of the fixed 

jumma be ever made under whatever changes or improvements your interests or your 

fi^on^the 7a ^°d t0 f Mtrodu ^ i ^ to the ^mindari.” The clause merely gives pro¬ 
tection to the Zamindar from any enhancement of the fixed peshkash in case of sub¬ 
sequent improvements in the estate. On the other hand clause (4) of the sanad 
enumerates the heads of revenue that the fixed jumma shall be exclusive of 
fii A P T na .t nd professional taxes’ in the category and in the concluding por- 

‘°" 0f J h * c ! au ?. e the f ower t0 add ^ or abolish the items of revenue under any of 
these heads is distinctly reserved to Government. 


seem in?h? r* ? essentially of the nature of a tax on a person, and it does not 

re^rj tn h thpTh U d f eS • ^ construed to be an addition to peshkash. In 

regard to the third contention of the Zamindar, the statement of receipts and ex¬ 
penditure hied by him show that the greater portion of the income is derived from 
sale of coupes, minor forest produce, sale of poles, etc., and the expenditure is mostly 
on establishment travelling allowance and cutting of timber and to a small extent on 
•plantation and sadalwar and printing charges. None of the items of expenses seems 
to be on agriculture proper. 


5 - The question for decision is whether the income from this source falls 
under any of the exceptions mentioned in section 2 (1) ( a ) and (6) (1) of the Income- 
tax Act, 1918. Sub-clauses (a) and ( b ) apply to the same source of income from agri- 
culture, although one refers to rent or revenue and the other to the direct practice of 
agriculture and the section is practically the same as section s (1) of the old Act II 
of 1886. It was held under the old Act that income derived by Zamindars from the 
produce of forests, or jungle lands was not exempt as it was not income derived from 
lands used for agriculture. This has been the practice followed by the Board and in 
support of the position reference may be made to the discussions in I. L. R. 24 Mad. 
421. Mr. Justice Bhashyam Ayyangar in discussing the meaning of agriculture stated 
that the primary meaning of agriculture is the cultivation of the ground “with the 
object of raising grain and other field crops for men and beasts and that in the more 
general sense it means the cultivation of the ground for the purpose of procuring 
vegetables and fruits for men and beasts, including gardening or horticulture and the 
raising or feeding of cattle and other stock.” And Mr. Justice Sheppard said that 
one “who planted and maintained trees for firewood or other such purposes ” could 
not be called an agriculturist. The High Court in short held that the word “agri¬ 
culture'’ includes the cultivation and the tillage of tend for crops, grass, orchards, and 

fruit trees, but does not include forestry. 

% 

6. It seems from the above that forestry in all its branches, for example, 
quarrying stones or gravel, cannot be said to be agriculture and that thg mere fact 
that forest land is susceptible of being used for agricultural purposes or that some of 
its produce is of the nature of agricultural produce is not enough to justify exemption ; 
section 2 (1) refers to actual agriculture and the question will have to be decided on 
the merits in each case. As the question is of importance and as the assessee 
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desires the decision of the High Court on it, I am asked to request that the case may 
be placed before the High Court and their decision communicated. 

Government Pleader (C. Madhavan Nayar ), for the Referring Officer. 

L. A. Govindaraghava Iyer, L. S. Veefafaghava Iyer ; S. Ramaswamy Iyer 
and A. Ramakrishua Iyer, for the assessee. 

JUDGMENT. 

This reference arises out of the assessment of income-tax under Act VII of 1918 
of the income derived by the Zamindar of Singampatti from forests and fisheries with¬ 
in the ambit of his zamindari. The assessee objects to the assessment (1) on the 
ground that the income is agricultural income within the meaning of section 4 of the 
Act and, therefore, not chargeable to income-tax ; (2) that the assessment is illegal 
as contravening the terms of his permanent sanad for the the zamindari and the pro¬ 
visions of Regulation XXV of 1802. 

It is convenient to consider first the effect of the sanad, a copy of which has 
been filed before us, and the terms of the Regulation. The sanad is a lengthy docu¬ 
ment largely reproducing the language of the Regulation under which it was granted 
Its general effect is this—in view of the bad effect of fluctuations in the assess* 
ment of land revenue, both in obstructing the development of the country and 
diminishing the security of property, the British Government has resolved “ to fix for 
ever a moderate assessment of public revenue on the lands " held by Zamindars and 
others ; and to that end has fixed the permanent annual jumma (total demand) of the 
Singampatti zamindari at 2300 star pagodas. Clause 4 of the sanad says ■ “ This 

permanent assessment of the land on your zamindari is exclusive of the revenue de¬ 
rived from the manufacture and sale of salt and saltpetre, exclusive of the sayer or 
duties of every description, whether by sea, or land, the entire administration of which 
the Government reserves to itself ; exclusive of the abkari or tax on the sale of 

a J a_ a A*,ta« aJ *4 , < . . ^ excise which is or may be 

levied on commodities or articles of consumption ; exclusive of all taxes personal and 

SrS ' “ We “ f ° f tl,0Se from markets - fair “d bazaar ; ercSTllh 
ands (lands exempt from payment of public revenue) and of all other alienated lanrfi 

paying a small quit rent (which quit rent unchangeable by you, is included in the 

assets of the zamindari) and exclusive of all lands and Russ^ms heretofore 

pnated to the support of Police establishment. The Government reserves to TtJS th^ 

. A l a * er clause (No. 8) provides that no increase of the fixed iumma «Koii 
be made, whatever changes orimprovements the- grantee’s interest ^ 

lead him to introduce into the zamindari. g erest ° P leasure may 

pute he,d Since l8oa - A dis¬ 

now concerned, or only covered the villages aid Cultivated lands* 1 ^^ 11 .^ W * " e 
plains and contiguous thereto. This dispute was settled hv ds - , SItuated on the 
Court in Sivasubramanya v. The Secretary of State /„»• / ^• J, ^ dgment ,°* this 
finned on appeal by the Privy Council iTsecr/ta^ W, con- 

Nellakutti Stva SubrawaL TheVar ( 2 )andhi iu Counc « 

aUo were included in the zamlndari held under the sanad anH tracts 

confined to.the plain villages and cultivated tracts ‘The learner the atter Was not 

ance was nrade for profits to be made out of forests andthS & He'wCuldCaCe^ 


(0 (1886) I, L. R # 9 Mad. 285. 
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therefore hole that income from such sources was not included in the jumma whirh 

peshkash ' “ d is “ —««» 

Admittedly there is no record of the basis of calculation of the peshkash for 
this zamindari. It is quite possible that only the rentals of cultivated lands were 
taken into account, receipts from other sources being at that time so small as to be 
negligible. But even assuming this to be so, it does not follow that the neglected 

muTt\Th e HH 0 ! 'Vu — tation - On the contrary.it seems to us they 
must be held to be covered by the permanent annual jumma of the zamindari. But 

m simple language the effect of the document seems to be that, subject to the pay¬ 
ment of the peshkash and the various demands referred to in clause (4), the zamin¬ 
dari is given to the zamindar to make what he can out of it (the possibilities of im¬ 
provements and developments being distinctly contemplated) free of all further de¬ 
mands from Government. If it had been intended to exclude profits from forests and 
fisheries, such profits would surely have been mentioned in clause (4) along with such 
items as salt, sayer, abkari, excise and markets. We may add that if the Government 
Pleader s contention is correct, then, apart from the claim to ownership of ihe 
forests, which was first put forward by Government in 1865 and finally negatived by 
the Privy Council decision in 1891. it was at any time open to Government to add to 
the peshkash a direct cess on the forests, without having recourse to the indirect 
medium of the Income-tax Act. As far as appears, there has never been any ques¬ 
tion of doing this 


It was argued that income-tax ” is covered by the fifth item in clause (4) 
( all taxes, personal and professional ”). We do not think this argument can be 
accepted. The last sentence in the clause shows that as regards clause (4) the Gov¬ 
ernment had in mind items of taxation then in force ; and income-tax is of much later 
invention. Exactly what imposts were had in mind under this head we are not in a 
position to say ; but the allocation of the words “ personal ” and “ professional ” 
seems to suggest taxes on individuals by reason of their status (caste or calling). 
Power to levy a tax in the shape of a percentage on income derived from zamindari 
itself would apply to the rental of cultivated lands just as well as to income from 
forests and would render entirely nugatory the guarantee of fixity of demand, which 
was the keynote of the Government’s policy. 


We can only conclude, therefore, that the peshkash was fixed in commutation, 
not only of the rentals of cultivated lands but also of all income which might be 
derived from forests or fisheries ; and the sanad and Regulation alike make it clear 
that these incomes in the hands of the Zamindar were exempted from further taxation 
by the Government. 

For the explicit nature of the exemption we may quote the words of section 1 
of the-Regulation, which recites that Government has resolved “ to fix for ever a mode¬ 
rate assessment of public revenue on such lands, the amount of ’which shall never be 
liable to be increased under any circumstances” ; and these words are reproduced in 
clause (2) of the sanad with the immaterial substitution of the word “ change ” for 

i « • jj 

increase. 

That this exemption applies to taxes which might be imposed thereafter, as 
well as to'taxes in force at the time of the sanad is clear from the judgment of the 
House of Lords in Associated Newspapers, Ltd. v. City of London Corporation (1) 
and it is no less clear from the same judgment that although it is competent to the 
legislature to withdraw or modify such an exemption by subsequent enactment, this 
can only be done expressly and not in general terms or by implication. For the latter 
proposition we may also refer to Maxwell on Interpretation of Statutes (6th Edition) 

Chapter VII, section 3. 


(1) (1916) 2 A. C. 429- 
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There is nothing in the Income-tax Act to indicate that the attention 
of its framers was ever drawn to Regulation XXV of 1802 ; and we find it impossible 
to treat as a legal and effective abrogation of the exemption the words of section 3 : 
“ Save as hereinafter provided, this Act shall apply to all income from whatever source 
it is derived, if it accrues or arises or is received in British India, or is under the provi¬ 
sions of this Act, deemed to accrue or arise, or to be received in British India.” In our 
opinion the assessee’s objection based on the terms of the sanad is sound and must 
prevail. 

It is, therefore, not necessary to determine whethef'income derived from forests 
and fisheries comes under the definition of '‘agricultural” income. At first glance it 
may seem difficult to include either, and especially the fishery income. It may how¬ 
ever be pointed out that a reference to Murray’s and Webster’s Dictionaries shows 
that the word agriculture,” while sometimes used in the narrow sense of the art or 
science of cultivating the ground, is also used in a much wider sense so as to include 
even forestry according to Webster. In which sense it was used by the framers of 
the Income-tax Act would be a matter for determination and to this end it would 
not be out of place to consider the probable reason for the exemption of agricultural 
income from income-tax. No other reason is suggested than the equity of exempting 
from further burden income which had already paid toll to the State in the shape of 

ThlS ap P ,ies e( l uall y whether the land is liable to ryotwari assessment, 
or whether Government demands have been permanently commuted as in the case of a 

> CStat M Logica,Iy ’ the exempti6n from further burden should 

hari b ^ ; 11 j OU d seem that 1( ought t0 cover 311 sources of income which 

had been commuted under a permanent settlement. mca 

. V X e 7 U ° U ^ answer reference by saying that the income from forests and 
fisheries m the Singampatti zamindari is not liable to income-tax. 

The assessee’s costs will be borne by the Government. Vakil’s fee will be R 2 co 

NOTE. 

aastfas 

Page J. held contra.—Ed. g b “ d that there was no such immunity, while 


Referring Officer. 
Assessee .* 


™ r C ° URT 0F JUDICATURE AT MADRAS 

Before Justice Sir William Aylin S K,;, Mr. Justice Krishnan and 

Mr. Justice Ratnesam. 

. fard March 1922.] 

Chief Commissioner of Income-tax, Madras. 

Pydah Venkatachalapathy Garu. 

3 (,) - "- c '~ 

lccmed1ta“ r t , W h th y H ar ' f y r f u and the 

U not t»«b!TinK'* deB, ° r ’ 8 a ' C °" n *' »*h 

tax Act C (VII 2 * 3 ? by a a e I Deput^ f Coi^iss'o ted ' section 51 of the Income- 
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2. In this case the petitioner has shown in his accounts on the receint side 
certain sums of interest due during the year of account. He contends thatthese 
sums have not actually been received but admits that the documents on which the 
capital was lent provided that in case the yearly interest is not paid, it is to be added 
to capital and interest charged on the total in the following year. 

3. Petitioner claims that under these circumstances the interest credited to 

his accounts cannot be held to have been ‘ received ’ as part of the year’s income and 
cannot be taxed. 

On the other hand it would seem that a sum which is added to capital and on 
which interest is subsequently collected is as much a ‘ receipt ’ as any other sum in 
the account. I he petitioner’s argument is that he may not ultimately recover the sum 
at aH. I his is perfectly true but in such a case he is entitled to write it off as a bad 
debt. In the meantime it has to come into account as part of his profits. 

The following question is therefore referred for decision Where compound 
interest is payable by a debtor to a creditor with yearly rests and the creditor adds to 
the principal amount the interest which has accrued due at the end of the year, but 
does not receive payment either in cash or by counter-credit in the debtor’s accounts, 
is such interest taxable income within the meaning of the Income-tax Act? 


At the hearing of the reference, the High Court called for the documents 

referred to in the case and in pursuance of the Court’s order dated 1-11-1921, the 

Board of Revenue sent the following 

SUPPLEMENTARY CASE. 

With reference to the High Court’s order read above, I am directed to forward 
three copies of a pro-note for Rs. 200 dated 12-1-18 and three copies of an English 
translation of another pro-note for Rs. 1000 dated 30-1-20, together with three copies of 
a translation of the agreement that the assessee invariably takes with each pro-note. 

2. The assessee has stated to the Collector of Godavari that some of the 
documents are with his Vakil in connection with the reference to the High Court, and 
that others were returned to debtors or filed in courts in suits. He admits that the 
condition re payment of interest is the same in all his documents, 


PROMISSORY NOTES. 

Rs. 200 COCANADA, 12th January 1918. 

On demand, I promise to pay to Rao Bahadur Pydah Venkatachalapathy Garu 
or order the sum of Rupees two hundred only with compound interest at Rs. 1-0-6 one 
rupee and six pies per cent, per mensem with yearly rests for value received in cash 
payable in Cocanada. 

Demand promissory note executed this 30th day of January 1920 in favour of 
Rao Bahadur Pydah Venkatachalapathy Garu by his son Pydah Satyanarayanamurthi. 

On demand, I promise to pay you or your order at Cocanada the sum of 
Rs. 1000 borrowed this day from you in cash with yearly compound interest at 
Rs. 1-0-6 per cent, per month of 30 days, the interest being added to principal once in 
360 days. On full repayment of this loan, I shall receive this note back, duly endorsed. 

AGREEMENT. 

Agreement as to condition^ of interest &c., executed this 30th day of January 
1920 in favour of Rao Bahadur Pydah Venkatachalapathy Garu by his son, Pydah 

Satyanarayanamurthi. . , , , , 

T have this day executed a demand pro-note in your favour and borrowed 

Rs 1000 thereon. I shall pay the interest thereon once a year. If I fail to do so, 

the amount of interest due for the year will be added to the principal and I shall pay 

interest at Rs 1-0-6 per cent, per mensem on that amount of principal and interest. 

In calculating interest on the note, a month is to be taken as consisting of 30 days and 

a year 360 days and I shall pay interest accordingly. Whenever any part payment of 

the note is made, the amount of interest due up to the date of such repayment sha 1 

first be given credit to and the balance, if any, shall be credited towards principal. 
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When the principal and interest of the note are fully discharged, I shall take back the 
note and this agreement duly cancelled. This agreement is executed with my full 
consent. 

Government Pleader (C. Madhavan Nayar ), for the Referring Officer. 

T. R. Ramachandra Iyer, for the assessee 

JUDGMENT 

We have considered the terms of specimen pro-notes and agreement in favour of 
the assessee, of which the Board of Revenue has been good enough to send us copies. 
We do not find anything in the agreement which materially adds to the terms of the 
contemporaneous pro-notes or would justify us in holding that there was any discharge 
of the interest due or constructive receipt. It would be otherwise if fresh pro-notes 
had been taken in discharge of the principal and interest accrued due. We think the 
question referred to us must be answered in the negative. 

The costs of the assessee will be borne by Government and will be paid within 
3 months from this date. Vakil’s fee Rs. 250. 


[16] IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 
Before Sir Walter Salts Schwabe Kt., K. C., Chief Justice, Mr. Justice 

Oldfield and Mr. Justice Coutts Trotter. 

[12th April 1922.] 

Secretary to the Board of Revenue (income-tax), 

Madras. 


Referring Officer. 


v. 


Assessee.* 


Muhammad Sheriff Hussain Meah Sahib and 

Company, Madras. " • .. « 5sessK ,- 

1 <9-S«pO-,ax At'U/Xcr <920) SMiom 6 W ,,-A 

a Z™ f ° r prrv,0us y ear firm not roistered—Whether adjustment 

Possible after registration—Costs of the reference—Appellate Side Fee Rules, Rule, 38 

it 

Govemm^rpieaderYfeell 1 ' C ° S ‘ S ° f b * ,he * ith s P Ki *' reference ,o the 

vrr 5 , 1 ? [R f erred c “ e No. r of 1922] stated under section 51, Income-tax Act 

X 11 and s . ect,on 6 of ‘he Super tax Act, XIX of 1920, by the Secretary to the 

Board of Revenue (income-tax). Madras, in S. T. A. No. 10 of <92,-22. 

CASE. 

tax Act (VII di of Ct io d i 8 )' ° f f TT *c° refer ' under Se r Ction 51 of the 

lawlhS SrislTth 1b,C thC l JU f d M S ° f thC High Court ’ th(e blowing question of 
a that has arisen in the appeal of Messrs. Muhammad Sheriff Hussain Meah Sahih 

and Company, Madras Whether an adjustment can be ma d 7 ,rl! « • , 

in res'pect^of £ Col “ ° f ^^-tioTund™ on “ "I is S 

"Si themCOme of a finn for the previous year in which the firm wasnrt 

A. I. R. (‘,923) Ld ^Vtad cU. 6 S ^ L 1 434 1 (,,22) M - W - N - 38.1 • 16 L.W. 333 i 
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last date prescribed by the Collector for such applications for the financial year 1020 
21 was 20-22-20 The Collector registered the appellant firm with effect from 1-4-2021 
that is, for the official year 1921-22. The Collector assessed them to super-tax for 
the year 1920-21 as they were not a registered firm in that year. The appellant 
appealed against this assessment to the Board of Revenue requesting that thev should 
be treated as a registered firm for the year 1920-21 but this the Board declined to do. 

3 - In the year 1921-22 the Collector adjusted this income-tax assessment 
under section 19 of the Income-tax Act (VII of 1918) and section 6 of the Super-tax 
Act (.XIX of 1920), but did not assess them to super-tax for the year 1921-22 as they 
were a registered firm for that year. The appellants have appealed to the Board 
contending that no adjustment could be made in the year 1921-22 in which the certifi¬ 
cate of registration was in force and have requested a reference to the High Court on 
this question. 

4. Under section 19 of the Income-tax Act the assessment on every assessee 
made under section 14 of the Act in any year should be adjusted in the following year, 
or in certain circumstances, in the same year, when the actual income of that yea^is 
known. This adjustment must be made whether the assessee has assessable income or 
not in the following year, or on the motion of the assessee’s representative in interest, 
even when the assessee dies after the assessment (commonly called "provisional assess¬ 
ment’") is made. The Act does not provide for the total refund of the tax paid 
"provisionally” in the previous year simply because the assessee has ceased to exist 
before the adjustment is made. In the present case the appellant firm was an assessee 
under the Super-tax Act (to which section 19 of the Income-tax Act applies), in 1920- 
21, though it ceased to be an assessee in the year 1921-22 by reason'of its registration, 
and the tax paid by it in 1920-21 has to be adjusted and the balance payable to it, or 
recoverable from it on adjustment, has to be paid or recovered in the year of adjustment. 
The tax claimed on adjustment is not in respect of the year in which they.were regis¬ 
tered. It relates to the income of the year in which they were still unregistered. If it 
had so happened that the firm was entitled to a refund on adjustment, appellants 
would probably have been much aggrieved, had they been refused this refund on the 
ground that no adjustment could be made in respect of a registered firm. 

5. The Board feels no doubt that the appellants’ claim is inadmissible but as 
they have requested a reference and the policy of Government as indicated by the new 
Income-tax Bill is not to withhold such references, the Board submits the case for the 
decision of the Hon’ble Judges. 

6. I am to add that the Board will be glad to furnish any further information 
on the facts of the case that the High Court may require. 

Government Pleader (C. Madhavan Nayar), for the Referring Officer. 

D. Chamier , for the assessee. 

JUDGMENT. 

SCHWABE C. J.—This reference under section 51 of the Income-tax Act and 
section 6 of the Super-tax Act now in force is as to "whether any adjustment can be 
made during a financial year in which the Collector’s certificate of registration under 
section 12-Aisin force, in respect of the income of a firm for the previous year in 
which the firm was not registered.” In my judgment it clearly can. The whole scheme 
of income-tax and super-tax in this country is based on the principle that the tax is 
assessed at the beginning of the year on an anticipated income and is paid in anticipation 
on the assessment, but when the year is over and the actual earnings have been 
discovered there is not a fresh assessment but an adjustment. As far as super-tax is 
concerned,’a registered firm is exempt from super-tax as a firm, although the partners 

are personally liable for super-tax if their separate incomes are large enough to bring 

the provisions of the Super-tax Act into operation against them. 

In the year 1920-21 this firm of Messrs. Mohammad Sheriff Hussain Meah 
Sahib & Co. through carelessness or for some other reason which I am not able to 
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appreciate, having made its return for the assessment purposes at Rs. 90,000 omitted 
to get registered in time to take advantage of the exemption granted to registered firms. 
At the end of the year or the beginning of the next year in due course there was an 
adjustment, because it turned out that the profits were Rs. 1,37,000 instead of Rs.90,000. 
It is contended that adjustment cannot be made because under section 19 of the In¬ 
come-tax Act, VII of 1918, "when the Collector has, in any year after the commence¬ 
ment of this Act for which income-tax is leviable, ascertained the total income actually 
received” is said to mean in any year in which super-tax is leviable, and it is argued 
that, as this firm was registered in the following year, i.e., 1921-22 and therefore 
escaped from super-tax that year, the Collector has no power to call for an adjustment 
for the preceding year. In my judgment that is an entire misinterpretation of the 
section. The section simply means that if at the end of the year it is found that the 
amount at which the income was assessed has been either exceeded or reduced, there 
is a right and a duty to deal with the matter accordingly. For the year in question 
this firm was not registered, and not being registered they must be dealt with on an 
adjustment in the same way in which they were dealt with on assessment, and the 
amount on which they have to pay is the amount actually earned in 1920-21 and i.ot 
the anticipated earnings for that year. 

It follows that the answer to the question is in the affirmative. 


The costs of the reference shall be paid by the assessee and such costs shall 
include the Government Pleader’s fee. Thq Taxing Officer will fix a reasonable fee 
under the terms of rule 38 of the Appellate Side Fee Rules which is in these words : 

In cases in which the subject matter of the claim does not admit of valuation, the 
Court, or in the case of the High Court, the Taxing Officer shall fix a reasonable fee, 
regard being had to the time occupied in the preparation and hearing of the case and 
the nature of the questions raised therein as also to the minimum fees prescribed by 
rule 31. ’ It cannot be right that there should be a fixed amount payable to the 
Government Pleader as fee in respect of a case which may last a week and may take 
days for preparation and that the same fixed amount should be payable in respect of a 
case like this which cannot take very long to read and prepare for argument and it 
cannot be right that the assessee who has a small case is to pay an unnecessarily large 
fee to the relief of an assessee who has a large case. 

OLDFIELD J.—I agree. 

COUTTS TROTTER J.—I agree. 


[ 47 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Sir Shadi Lai Kt„ Chief Justice, Mr. Justice Scott-Smith, 

Mr. Justice Broadway, Mr. Justice Abdul Raoof and Mr. Justice Martineau. 

[12th May 1922.] 

Rai Bahadur Sundar Das. .. 4ssessee * 

V. 

The Collector of Gujrat. 

, Inc <>me-ta X Act (yil of 1918), Section 3 {i}-. Income accrued and received in British R„r 
thittan Subsequent transmission to the Punjatr~I{^assessable to income-tax. British Balu- 

Where the income of the assessee, accrued and received- in Rriti«K n,i_u: . , » 

exempt from the operation of the Indian Income-tax Act except as to r h wa * 

subsequently brought into or transmitted by the assessee to the P punjab : ff ° m saIanes) ’ was 

d . thatthe income so earned cannot beheld to be * received ' hv tx*. . . 

Punjab and as such chargeable to income-tax under section 3(1) of the Incomitax Art. “ ** 

_ Board of Rei " ttu < v ‘ Bamanathan Chetty, 1. I. T. C. 37, Distinguished. 

" (1922) I. L. R. 3 Lah. 349 ; A. I. R. (1923) Lah. 14 ; 77 Ind. Cas. 616. ~ 
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.inn. f.llf 6 ™- t f C o Vil Refere " ce L No - 27 of .92.] made by the Financial Commis- 

sioner, as the Chief Revenue- Authority of the Punjab, under section 51 (1) 0 f the 
Income-tax Act, VII of 1918, dated 20th September, 1921. 

CASE. 


Rai Bahadur Sundar Das Chopra has been assessed at income-tax on an income 
of Rs. 23,76,859 received during the year 1919-20. He has also been assessed pros¬ 
pectively on the same income for the year 1920-21. These assessments were made 
by the Collector of Gujrat. An appeal to the Commissioner of Rawalpindi has been 
dismissed. The assessee has applied to me to take action under section 23 of the 
Income-tax Act, and his application has been forwarded to the Collector of Gujrat and 
the Commissioner of Rawalpindi because important questions of law were raised. 

It is necessary to state here that the assessee failed to furnish the return in the 
prescribed form which is required by section 17 of the Act. Therefore under 
section 21 of the Act the assessee has forfeited his right to petition the Commissioner. 
I do not propose therefore to go into the question whether the estimate of income 
made by the Collector under section 18 is right or wrong. I accept that estimate of 
income. The assessee is himself to blame if he has been over-assessed, because he 
has failed to put in a return. 

The Assistant Legal Remembrancer has questioned my authority to refer this 
matter to the High court under section 51. He urged that section' 21 absolutely 
prohibits such action if section 17 has not been complied with. I have ruled against 
him on this point, because sections 23 and 51 do not seem to restrict the power of the 
Chief Revenue Authority in any way. I do not think that the question whether I 
have or have not this power need be referred to the Hoh’ble Judges. I have only 
mentioned the matter at the request of the Assistant Legal Remembrancer. 

The facts of this case on which I make this reference under section 51 are 
briefly as follows : 

Rai Bahadur Sundar Das Chopra is a contractor residing in the Punjab who 
has done extensive work for Government on the frontier of Baluchistan. As a result 
of the payments made to him at Quetta in Baluchistan he has acquired a fortune 
which he has brought into the Punjab. This fortune which was brought in in the 
year 1919-20 amounted to Rs. 23,76,859, the whole of which has been treated as 
income received in British India, and liable to income-tax. 

For the assessee Bakshi Tek Chand urges :— 

(1) that the income was received in British Baluchistan ; 

(2) that the Income-tax Act is not in force in British Baluchistan, except so 
far as that part of the Act which deals with salaries has been extended to British 
Baluchistan by Notification No. 1148 R., dated the 19th March, 1918, published 
under the authority of the Chief Commissioner of Baluchistan ; 

(3) that consequently the income is not taxable ; 

(4) that the subsequent conveyance of the income received in British Balu¬ 
chistan to the Punjab did not make the income taxable in the Punjab, because it had 
been previously exempted from taxation in that part of British India in which it had 
been received—namely, British Baluchistan. 

The Assistant Legal Remembrancer admits Bakshi Tek Chand s first two 
propositions but he denies his conclusions. He asserts that under the obiter dicta in 
the ruling of the Madras High Court in the case of the Secretary to the Commis¬ 
sioner, Salt, Abkari and Separate Revenue v. S. R. M. A. Ramanathan Chetty (i), 
the fact that the income accruing in Baluchistan was transmitted to the Punjab made 
it income received in the Punjab and therefore liable to income-tax. His argument 
was that the effect of not extending the Income-tax Act to British Baluchistan was 
to put Ba luchistan in much the same position as foreign territory as far as income was 

(1) i I. T. C. 37. 
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concerned, and that just as income-tax might be chargeable, if income were earned in 
foreign country and subsequently brought into British India, so income-tax might be 
chargeable on income earned in British Baluchistan and brought into British India. 
The question for determination is, does the fact that Rai Bahadur Sundar Das 
Chopra earned his income at Quetta in British Baluchistan, which is exempted from 
the operation of Income-tax Act except certain particulars, prevent his being assessed 
to income-tax in the Punjab when the income which accrued in British Baluchistan is 
subsequently transmitted to the Punjab ? For the purposes of this question it may be 
assumed that the income is the income of one year, and not the accumulated income of 
more than one year. It may also be assumed that the residence of the assessee is in 

the Punjab. 

Tck Chand and Mehr Chand Mahajan, for the assessee. 

Government Advocate (,/ai Lal)< f° r the Crown. 


JUDGMENT. 

SHADI LAL C.J.—This is a reference under section 51 of the Indian Income- 
tax Act, VII of 1918, which empowers the Chief Revenue Authority, in the event of a 
question arising with reference to the interpretation of the provisions of the Act or of 
any rule thereunder, to “draw up a statement of the case and refer it with his own 
opinion thereon to the High Court.” The Financial Commissioner of the Punjab, who 
is the Chief Revenue Authority contemplated by the section, has drawn up a state¬ 
ment of the case, but has not complied with.the provision of the law requiring him to 
record his own opinion upon the question referred to the High Court. It is, however, 
unnecessary to delay the matter by remitting the case to him for his opinion, and we 
accordingly proceed to determine the question. 

The statement of the case submitted to us shows that the assessee Rai 
Bahadur Sundar Das (who died during the pendency of the reference) was a contrac¬ 
tor residing in the Punjab who had done extensive work for Government on the 
frontier of Baluchistan. 


It is common ground that on account of the work done by him as a contractor 
during the War he received large sums of money from Government, but all the pay¬ 
ments were made to him at Quetta in British Baluchistan which is exempted from the 
operation of the Income-tax Act except that part of the Act which imposes the tax 
upon salaries. It appears that in the financial year, 1919-1920, the assessee invested 
about 23 lakhs of rupees in the Punjab, mainly in buying immovable property, and 
the whole of the sum has been treated as the income of one year. We are not concer¬ 
ned with the question whether the aforesaid sum has been rightly held to be income, 
nor are we called upon to determine the matter whether that 'sum should be regarded 
as the income of one year or the accumulated income of more than one year. The only 
point upon which we are invited to pronounce our opinion is whether the alleged 
income comes within the purview of section 3, sub-section (1) of the Income-tax Act 
and is consequently liable to income-tax. 

Now, the aforesaid sub-section defines taxable income as income which “accrues 
or arises or is received in British India or is, under the provisions of this Act, deemed 
to accrue or arise or to be received in British India.” It is not contended that the 
latter portion of this sub-section has any application to the case before us, and it is 
also admitted that the income in question accrued or arose not in the Punjab, but in 
British Baluchistan, which, as already stated, is exempted from the operation of the 
Act. The matter then is reduced to this. Was the income “received” in the Punjab ? 
Now the statement of the case makes it absolutely clear that a very large sum of 
money was received by the assessee at Quetta and that a portion of it was afterwards 
invested in the Punjab. Upon the material supplied to us we are not in a position to 
say whether the sum invested in the Punjab was actually brought into, or transmitted 
to, the Punjab, or whether it was paid to the vendors of the immovable property bv 
cheques drawn upon a bank in Baluchistan. * 
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Assuming, however, that the assessee after receiving the money in Baluchistan 
brought it into, or transmitted it to, the Punjab, I do not think that the money thus 
brought or transmitted can be held to be income “received” in the Punjab. The 
assessee undoubtedly received it in Baluchistan where he was not chargeable with the 
tax and I fail to understand how he can receive the same thing again when he has 
not parted with it in the interval. Whether he brought the money with himself or 
transmitted it by a cheque or by any other method, it remained all the time under 
his control ; and the process cannot be described as a second receipt of the money. 

The Act contains no definition of the word “receive” or “received” but in Mur¬ 
ray’s Oxford Dictionary the expression “receive” is defined as “To take in one’s hand 
or into one’s possession (something held out or offered by another), to take delivery of 
(a thing) from another, either for oneself or for a third party.” In the Imperial Dic¬ 
tionary the same expression is defined as “to get or obtain ; to take, as a thing offered, 
given, sent, committed, paid, communicated or the like ; to accept.” It seems to me 
that the word ‘ receive” implies two persons, namely, the person who receives and 
the person from whom he received. A person cannot receive a thing from himself. 

The rule of interpretation applying to fiscal enactments is thus stated by Lord 
Cairns in Partington v. Attorney-General (i) :— 

“As I understand the principle of all fiscal legislation, it is this : If the person 
sought to be taxed comes within the letter of the law he must be taxed, however great 
the hardship may appear to the judicial mind to be. On the other hand, if the Crov/n, 
seeking to recover the tax, cannot bring the subject within the letter of the law, the 
subject is free, however apparently within the spirit of the law the case might other¬ 
wise appear to be. In other words, if there be admissible in any statute, what is 
called an equitable construction, certainly such a construction is not admissible in a 
taxing statute where you should simply adhere to the words of the statute.” 

It is a sound principle that the subject is not to be taxed without clear words 
to that effect ; and that in dubio you are always to lean against the construction 
which imposes a burden on the subject. 

Bearing these principles in mind and taking the expression “ received ” in its 
ordinary dictionary meaning, I am of opinion that the assessee, who had already 
received the money in Baluchistan, did not receive it again when he brought it into, or 
forwarded it to, the Punjab. I would, therefore, hold that he is not taxable on the 
alleged income mentioned in the reference. 

SCOTT-SMITH J.—I entirely agree with the learned Chief Justice. 

BROADWAY J.—I agree. I think Board of Revenue v. Ramanathan Chetty 
(2) relied on by Mr. Jai Lai is distinguishable. 

ABDUL RAOOF J.—I also agree. 

MARTINEAU J.—I agree. 


£18] IN THE COURT OF THE JUDICIAL COMMISSIONER AT NAGPUR 

Before Mr. Haliifax A.J. C. 

[27th June 1922.] 

Rex. 


v. 

Ismail Bhai. 


• A. I. R. (19*2) NhE- i *3 Cr. X- }■ »> i 68 Ind. Caj. 623. 

(1) (i860) 4 H. L. 100. 

( 2 ) 1 I. T. C. 37 ; 43 Mad. 75 ; (» 9 * 9 ) M. W. N. 826 ; 10 L. W. 
L. T. 447 ; 53 Ind - Cas - 976. 


Appellant. 


• • 


Accused* 


570 ; 37 M.L.J. 663; 26 M. 
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Income-tax Act (VII of 1918) See. 46 —Service of notice—Nature of—Civil Procedure Code 
{V of 1908). O. s. 

Section 46 of the Income-tax Act does not require that the service of a notice under the Act 
must be by its being placed in the hands of the person named therein and does not exclude any 
other form of service permitted by Order V of the Civil Procedure Code or service by post. 

Appeal from an order of the Sessions Judge, Bhandara, in Criminal Appeal 
No. 143 of 1921, decided on the 20th July 1921. 

G. P. Dick , Standing Counsel, for the appellant. 

G, R. Bapat, for the accused. 


JUDGMENT. 

As the provisions of section 46 of Act VII of 1918 which have been so com¬ 
pletely misinterpreted by the learned Sessions Judge have now been put in a slightly 
different form in section 63 of Act XI of 1922, there seems little chance of the same 
mistake being made again. I do not therefore consider it necessary to go at any 
length into the reasons for holding that section 46 of the earlier Act does not require 
that service of a notice must be by its being placed in the hands of the person named 
therein by the officer of the Court himself and does not exclude any of the other 
forms of service permitted by Order V of the Civil Procedure Code. It suffices to point 
out that so far from requiring greater certainty that the paper reaches the hands of 
the person himself than the Civil Procedure Code does, the Income-tax Act allows it 
to be sent to him by post. I may perhaps add that if tender or delivery to the person 
himself were the only form of service allowed by section 46, the reference to the Civil 
Procedure Code in the concluding words of the section would be entirely redundant 
and meaningless, as Order V nowhere prescribes the manner in which personal delivery 
or tender is to be made. I set aside the acquittal recorded on appeal in the Sessions 
F®", a " d rest °; e find ,i n g and sentence of the Magistrate, that is to say, I find 

AcT ^8 a ‘aS sJ f ^ ? ffen , Ce PUn,Sl ^ ble T der SeCti °" 39 (b) of ‘he Income-tax 
Act, t 9 r8, and sentence him to pay a fine of one hundred and ninety seven rupees 


[49] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Hr. Justice Oldfield and Mr. Justice Ramesam. 

[17th July 1922.] • 

Mohideen Pakkiri Marakkayar. Petitinnor (a 

Procedure Code ,. See. 179. Place-Return received at anothtr-Crimina, 

Where the verification in a petition presented under S of 
one place and the return is received at another, a charge of an Inro ™e-tax Act Is made at 

Indian Penal Code within the meaning of S. 40 of the Income-tax a£ P Dmsh able under S. 177, 
m the verification can legally be tried only by the Court having "* reSpeCl °f a faIse statement 

; e„ficat,°n too, piace and not by the Court having indict!" £ 

Petition [Cr. R. C. No. 12 of 1022 ; Cr R P NV> r»f i 

435 and 439 -of the Code of Criminal Procedure i898^ p ayinVVhe ' Hu' 
revise the order, dated the 5th December 1021 nf th» r P Court to 

Class Magistrate of Devakottai Division, in Calendar CaseNo 0^^°^ ISt 

c. S. Venkatachariar and M. S. Ramanuja Aiyangar, for the petitioner. 
Public Prosecutor, for the Crown. 

ORDER. 

First C,as e s — d * 

°1 petitioner i n a criminal case. dlV1S10n fallowing the objection 

' __ _ _ . 

L ‘ W ' 335 (R, ^) M M^ 8 5 3 o ! af Cr’. L. J. 6.V;68 9 Ind. Cas!^' 690 ; 3 ‘ M LT ’ ; ,6 
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The case was instituted on a complaint by the income-tax Assistant Tahsildar 
of Devakottai. In that complaint the accused was charged under section 177, Indian 
Penal Code, within the meaning of section 40 of the Income-tax Act, VII of 1918. 
I'he facts set out are that the accused verified a petition, which he afterwards presen¬ 
ted to the Revenue Divisional Officer under section 21 of the Income-tax Act.. That 
verification was made at Kottaipatnam in the Tanjore District. But the last sentence 
of the complaint states that the offence was committed at the place where the return 
was received by the Revenue Divisional Officer, Devakottai, within the lower Court’s 
jurisdiction. 

It must be borne in mind that the complaint is statedly of an offence punish¬ 
able under section 177, Indian Penal Code, within the meaning of section 40 of the 
Income-tax Act. We are therefore concerned with the wording of the latter section 
and have to deal with it as it stands. Section 40 of the Income-tax Act says that 
If a person makes a statement in a verification mentioned in section 17 or section 21 
(3) which is false, and which he either knows or believes to be false or does hot 
believe to be true, he shall be deemed to have committed the offence described in 
section 177 of the Indian Penal Code.” Where then did the petitioner make the 
statement in his verification ? According to the complaint he made it in Devakottai. 
The learned Public Prosecutor, however, has argued that, with reference to section 
179, Criminal Procedure Code, the offence constituted by the verification will be tri¬ 
able, not only where the verification was effected, but also where any consequence 
thereof ensued, and that some sort of consequence must be held to have ensued where 
the verified petition was received by the authorities. We have not been able to under¬ 
stand from the learned Public Prosecutor what is the exact consequence to which he 
refers. For the receipt of the petition would in no sense be the consequence of its 
verification; since the verification wopld go no way towards putting the petition in 
transit from one place to the other. In Rambilas , In re (1), it was held in effect that 
the consequence contemplated in section 179 must be an essential part of the offence 
charged. That requirement is not fulfilled in the case before us. It has been sug¬ 
gested that an absurdity will be entailed by the petitioner’s construction of section 40. 
For on that construction, any person who verified a petition would be punishable, even 
though no use of the petition were made and it never left his possession. We thin 
that any such anomaly is sufficiently excluded by the reference to sections 17 al & ** 
(3) in section 40. Taking this view we must hold that the charge can legally be 
tried only by the Court having jurisdiction over Kottaipatnam, Tanjore District, tne 
place where the verification of the petition took place. 

We therefore direct the lower Court to return the complaint to the complainant 
for presentation to the Court having jurisdiction. 


[ 60 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Walter Salts Schwabe , Kt., K. C., Chief Justice and 

' Mr. Justice Wallace. 

[30th October 1922.] 

The Se f e ' ar , y ' B ° ard ° f ReVenUe (lnCOme ’ Raring Officer. 
tax), Madras. 

v. * 

The Madras Export Company. • • Asses see. 

d L 4 8 . ; 3 7 8 , Mad. C 63 S 9 ” 9 M.t.J. W M.W.N.8,4;, 

IS Cr. L. J. 688 ; 26 Ind. Cas. 136. 
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A firm with head-quarters in Paris purchased skins in British Ind a u the orders of consti¬ 
tuents in various parts of Europe and America, and made its profit by commi.vMon on the sales. The 
skins were bought in British India for the firm by an agency called the Madras Export Company 
resident in Madras. This Company bought skins at the lowest prices it could get. subject to a maxi 
mum fixed by the Paris firm, and shipped them in the raw slate, as purchased, under the directions 
of the Paris firm The Madras Export Company made no profits on the sales oi those skins, and no 
part of the profits of the firm in Paris were remitted as sucii to Madras. The Paris firm put the 
Madras Export Company in funds for the purchases in Aladias. 

Held, that the Madras Export Company was not assessable by force of section 33 (1) of the 
Income-tax Act as the agent of the Paris firm on the profits made in Paris by the Paris firm through 
or from its business connection with the Madras Export Company in British India. 

Section 33 (1) of the Income-tax Act of 1918 is not a charging section designed to declare 
some other gains to be taxable beyond what has been declared by section 5 to be taxable, but is a 
machinery section pointing out the method of collecting the income-tax where a person whose 
income is to be taxed is not himself available, or cannot be got at. 

Per IVallate J The phrase " through or from any business connection” in section 33 (r) is 
governed and controlled by the phrase “ derived from business " in section 5 (iv) of the Act. 

Case [Referred Case No. 4 of 1922] stated under section 51 of the Income-tax 
Act (VII of 1918) by the Secretary, Board of Revenue (income-tax), Madras. 




I am directed to refer for the decision of the Hon’ble the Judges of the 

High Court under section si °f the Income-tax Act. VII of 1918. the question of the 

liability to tax under section 33 (1) of the Act of profits accruing or arising to a firm 

resident abroad from a business connection ” in British India when such profits are 
not actually received in British India. P 

, *• J h e firm of Messrs Anciens Etablishinents Bluenthal at Paris have a 

branch m Madras called the Madras Export Company. The firm in Paris who in 
this matter are commission agents buy dry and tanned skins at prices settled on the 
basis of quotations forwarded by the Madras Export Company against orders placed 
in Pans by constituents on the Continent and America. The latter pay the Park firm 
a commission which is said to be S per cent, on the tanned skts and V^r cTn. ™ 
dry skins. The Madras Export Co., buy skins at fixed prices and ship them in 
accordance with the d.recttons of the Head Office. It is agreed that no pTrt of the 
profits is remitted to Madras. The Collector of Madras assessed the Madras Export 
Company as representing the Paris firm on one half of the commission on such , 
saettons, that is to say, at a* per cent, oh the mvoicc value o he Unned st « j 
ri per cent, on the value of the dry skins. It is not stated in the r"lv, “ nd 
why he took this particular fraction of the commission ; evidently he thoueht 
net profits might be taken roughly a. S o per cent, of the gross profits ^ ‘" ‘ on 
IS whether the whole or any part of the profits can be taxed. Questton 

• 3. It is argued on the analogy of certain English rWk.onc 

Smtdflt and Company v. Greenwood (1) confirmed on appeal (2) that no e ’ 

can be said to be carried on in BritLh India in this cusp n* . k !■ " business 

said to be carried on at the place where the transactions are closed or' the Can fi °" ly , b . e 
mately received and that consequently since the profit-bearing tmne profits ulti- 
outside British India, no part of the profits can be taxpri it g nsactl0ns wer e closed 
under section 33 (0 read with ££??(,)oftie income B o T> ' Jat 
taxable. The Board has felt some difficulty in deciding h ^ profits are 

tSL tt SOts? asyass 

-- K.r*: “r <»...»» 

-g gS57 T-, J "" J “ —^ =1 ^ a,a 1 s: 

(j92O3K.lJ.j83. 
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om nf Vv , X r S j yS i iat a , profits J or accruing or arising to any person resident 

British ''h 1 n n a i d T l y *,° r 1 l ndireCtly throu g h or from any business connection in 

sha 1 be rh 1 ^ 1 ^ d ° enied l ° be '"I; 0 ™ 6 accruin £ or arisin g within British India and 
shall be chargeable to income-tax in the name of the agent of the non-resident person 

“ mJh HaS ar " Ued be i° r . e the B ° ard that Section 33 (0 is merely what is called a 
machinery section and does not extend the scope of section 3 (i) The Board 

cannot fol ow this argument. Section 3 (i) makes two classes of income taxable. One 

of these classes is income which though it does not actually accrue or arise or is not 

actual!} received in British India, is deemed under any of the provisions of the Act to 

a ^ Ue n 0r b ar ‘ Seor , be rec . eivcd in Brilish Ind ia. Section 33 (,) says that income of a 
certain kind is deemed to accrue or arise or to be received in British India. Such 

income will therefore be taxable under section 3 (i). There is no question of exten- 
mg the scope of section 3 (i). 1 he income referred to in section 33 (i)is 

by definition income taxable under section 3 (i). Section 9 (0 which relates to 
income derived from business does not say that only the profits of business carried 
on in British India are taxable. It says that the tax shall be payable by an 
assessee in respect of the profits of any business carried on by him. Section 33 (i) 
again does not say that the profits or gains to which it refers must accrue or arise 
or be received in British India. It says nothing about receipt ; while it is obvious that 
if the profits or gains to which it refers did actually accrue or arise in British India 
there would be no need to provide that they shall be “ deemed ” to accrue or arise in 
British India. It appears therefore to the Board that arguments based on the facts or 
alleged facts that either (i) the business is not conducted in British India, or (2) that 
the profits are not received in British India or do pot accrue or arise in British India, are 
entirely beside the point so far as the Indian Income-tax Act is concerned, however much 
force there may be in analogous arguments with reference to the English Act. 


5. The section is referred in the judgment of Seshagiri Aiyar J. in Secretary 
to the Commissioner of Salt , Abkari amt Separate Revenue v. S. R. ill. A. Rama- 
nathan Chetty (1). The facts of that case were not, of course, on all fours with those 
of the present case. The Board must respectfully express its inability to follow the ar¬ 
guments of Seshagiri Aiyar J. in regard to the effect of section 33 . The learned Judge 
said that this section enacts that income which is transmittable to a person outside 
British India shall be deemed to be income arising in British India in certain cases. This 
argument appears to assume that the income referred to in this section is income accru¬ 
ing or arising in British India. As the Board has already pointed out, if the income 
had actually accrued or arisen in British India there would be no need to create by 
statute any fiction on the subject. If section 3 (1) did not provide for the taxation of 
income deemed to accrue or arise in British India, the situation might be different. 
As matters stand it does declare such income to be taxable and section 33 (1) defines 
one class of such taxable income. If again all that was intended by the legislature, as 
Seshagiri Ayyar J. seems to have held and as has been argued before the Board, was 
to provide for the taxation in the name of the agent of a non-resident of profits ac¬ 
cruing or arising to the non-resident in British India, the section would have been quite 
differently worded. It would not have been necessary, the Board must repeat, to say 
anything about the profits being “ deemed ’’ to accrue or arise in British India. The 
section might well have run, for example, “In the case of any person residing out of 
British India all profits or gains accruing or arising to such person in British India 
whether directly or indirectly through or from any business connection in British 
India shall be chargeable to income-tax in the name of the agent of any such person, 

etc.” 

The Board is, therefore, forced to the conclusion that whether or not the sec¬ 
tion infringes any doctrines of international law concerning the comity of nations and 
so on, it does render the income concerned in this case taxable. 


^i_) 1 I. T. C. 37 ; I. 1 • B. 43 Mad. 75 » 
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I am to request that the matter may be placed before the Honourable the 
Judges of the High Court for an authoritative opinion. I am to add that the Board 
will be glad to furnish any further particulars that may be required by the High 
Court. 

Government Pleader (C. Madhavan Nayar), for the Referring Officer. 

R. N. Aitigar and O. T. Govindnn Nambiar, instructed by King and Part¬ 
ridge, Solicitors, for the assessee. 

JUDGMENT. 


SCHWABE C. J.—The question for determination in this case is whether the 
profits made by a resident in France with a branch or agent here—which profits are 
received and retained in France—are liable to income-tax. 

The relevant facts are that a French firm has a branch in Madras whose sole 
duty is to buy leather goods here and ship them to France. The French firm are a* 
firm of commission agents and they make the profits in question by being paid at a 
defined rate commission on the value of the goods shipped. I had some doubt whe¬ 
ther the fact that the French firm made this profit by commission distinguished the 
case from that in which a similar firm bought here through agents and made a profit 
by re-sale in France, but have come to the conclusion that it is an irrelevant conside¬ 
ration how it makes its profits, if it is in fact made and received in France and not here. 
By section 3 (1) the Act is to apply to all income from whatever source it is derived if 
it accrues or arises oris received in British India, or is under the provisions of the Act 
deemed to accrue or arise or to be received in British India. By section 5, which is 
the charging section, certain classes of income are chargeable to income-tax and they 
include (IV) income derived from business.” . Chapter 4 of the Act, headed “ liabi¬ 
lity in special cases,” contains a group of sections providing for taxation of certain 
persons although not the actual p'ersons entitled to the income in question, such as. 
guardians, trustees, agents and partners in a firm which has discontinued business. 
Section 33 (1), one of those grouped sections, is in the following words :— 

"In the case of any person residing out of British India all profits or gains ari¬ 
sing to such person, whether directly or indirectly through or from any business con¬ 
nection in British India, shall be deemed to accrue in British India and shall be char¬ 
geable to income-tax in the name of the agent of any such person, and such agents 

are to beseemed f<?r the purposes of this Act to be assessees in respect of such in- 
cotnc-tax. 


It is argued on behalf of the Government that this section brings into tax 
income wherever earned or whether received in British India or not by a foreign resi- 

° f the business which ultimately results in profits is conducted in 
^ contention is right it would result in all foreign purchasers of 
goods in India for the purpose of manufacture or re-sale elsewhere being liable 
for Indian income-tax on any ultimate profits made in the countries to which the 
* re , ex .P 0, ;ted. 1 his would be a startling innovation and quite contrary to the 
established pnnaple of taxation in England and, as far as I know, elsewhere, and one 

"!i ,gh t °. pr0 ! 1 eSt 0n the ground that 5t was contrary to the comity of na- 
f 1 nd w ?, uld also ^ aU Probability result in residents in foreign countries as far as 
possible avoidmg purchasing in this country its products, though these are considera- 

t o" 7ho H 'l hl ?K thC C ° UrtS , n0t concerned if the statute clearly imposes such taxa- 
tion though they are material considerations in selecting between alternative inter 

pre ations if there is found to be an ambiguity. It may bf that the ^rd^ of section 
? . / takin S its language literally, would be sufficient to impose this taxation though 

India ”te rVed ' ““ T?* “ «>* busings coTnexfon “ titfsh 

India are very vague and the meaning thereof is not defined. The words 4 e 1 n 
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at all, but a machinery section and is not intended to impose any taxation 

upon any income which would not otherwise be liable to tax, but to point to the 

method of collecting the income-tax where a person whose income is to be taxed is 

not himself available. In this view, we are supported by authority, for much the same 

point arose in England. Section 31 (2) of the Finance Act II of 1915 is in the fol¬ 
lowing terms: — 3 101 


A non-resident person shall be chargeable in respect of any profit or 
gams arising whether directly or indirectly through or from any branch, factorship 
agency, receivership, or management, and shall be so chargeable under section 41 of 
the Income-tax Act of 1842 in the name of the branch, factor, agent, receiver or mana- 


In Greenwood v. Smidth & Co. (1), the House of Lords affirming the deci¬ 
sion of Rowlatt J., in Smidth & Co. v. Greenwood (2), and of the Court of Appeal in 
Sund!h & Co. v. Greenwood (3) decided that this section, though in terms wide 
enough to bring into tax non-residents in respect of profits earned abroad through 
direct or indirect dealing through an agency in England, did not bring into tax pro- 
fits unless they were earned or received in Great Britain and held that that section was 
a machinery section and not a charging section. Lord Buckmaster at page 423 stated 
the principle in the following words :— 

“ It is important to remember the rule which the Courts ought to obey that 
when it is desired to impose a new burden by way of taxation it is essential that the 
intention should be stated in plain terms. The Courts cannot assent to the view that 
if a section in a taxing statute is of doubtful and ambiguous meaning it is possible 
out of that ambiguity to extract a new and added obligation not formerly cast upon 
the tax-payer.’’ 


In my judgment this rule applies to this case. 

Nor is the matter without authority here, for in Board of Revenue , Madras v. 
Raman.(than Chelty (4), this Court, although it was not necessary for the decision 
of that case, expressed its view that section 33 (1) was merely a machinery section 
and not a charging section, and I agree with the reasoning on that point, and parti¬ 
cularly with that of Oldfield and Seshagiri Ayyar JJ. 

For these reasons the judgment of this Court must be in favour of the assessee 
with costs to be taxed. 


WALLACE J.—This is a case referred to this Court under section 51 of the 
Income-tax Act VII of 1918 by the Board of Revenue. The stated case rests on the 
following facts. A firm with headquarters in Paris purchases skins in British India to 
the orders of constituents in various parts of Europe and America, and makes its pro¬ 
fit by commission on the sales. The skins are bought in British India for the firm 
by an agency called the Madras Export Company resident in Madras. 1 'his company 
buys skins at the lowest prices it can get, subject to a maximum fixed by the Paris 
firm, and ships them in the raw state, as purchased, under the directions of the Paris 
firm. It is admitted that the Madras Export Company makes none of the profit on 
the sales of these skins, and that no part of the profits of the firm in Paris are remit¬ 
ted as such to Madras. It is presumed that the Paris firm puts the Madras Export 
Company in funds for the purchases out here. I he question is whether the Madras 
Export Company is assessable by force of section 33 (1) of the Income-tax Act VII of 
1918 as the agent of the Paris firm on the profits made in Paris by the Paris firm through 
or from its business connexion with the Madras Export Company in British India. 

The section of the Act called in aid by the Board, section 33 (1), runs as fol¬ 
lows— “ in the case of any person residing out of British India all profits or gains 
accruing or arising to such person whether directly or indirectly through or from any 

(3) (192O 3 K - 583 - • 

(4) (1920) 1 I. T. C. 37 ; 43 Mad. 75. 


(1) (1922) 1 A C. 417. 

(2) (1920) 3 K.B 275. 
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business connexion in British India, shall be deemed to be income accruing or arising 
within British India, and shall be chargeable to income-tax in the name of the agent 
of any such person, and such agent Shall be deemed to be for all the purposes of this 
Act the assessee in respect of such income-tax.” The phrase ‘shall be deemed to be 
income accruing or arising within British India’’ relates back to section 3 (1) where 
under the heading “ Taxable income, ” it is enacted that “ This Act shall apply to all 
income from whatever source it is derived if it accrues or arises or is received, in 
British India, or is, under the provisions of this Act, deemed to accrue or arise or to 
be received in British India.” Hence sections 3 (1) and 33(1) read together import 
that the Act shall apply to all income accruing or arising to a non-resident in British 
India, whether directly or indirectly, through or from any business connexion in British 
India. The Government Pleader, on behalf of the Board of Revenue, contends that 
this renders liable to income-tax all business profits made by a non resident received 
not only within but outside of British India in so far as these accrue or arise through 
or from any business connexion in British India. If the phrase “ business connexion 
is to be read as the Government Pleader contends as something much wider than the 
term “ trade or business ” itself, then the far-reaching effects of such a claim are ob¬ 
vious, and will extend far beyond what had been hitherto recognised in British India 
as the territorial limit of taxation of income derived from trade. Hitherto such taxa¬ 
tion has been limited to incomes accruing or arising in or received in British India 
from trade carried on in British India whether the recipient resides in British India or 
not, and to income received in British India though derived from a foreign source when 
the recipient resides in British India. The general scope of sections 3 and 5 of the 
Act of 1918 does not seem to me to alter the previous general principle that the profits 
taxed should accrue in British India. If it was intended to abandon this well-re¬ 
cognized restriction and to reach profits accruing outside British India, more apt 
and express terms should have been employed in those sections. 

The term “business connexion” has not been defined in the Act. That perhaps 
is not surprising in an Act which does not even define the source of gain which it sets 
out to tax; but when it is contended that “ business connexion ” was designed to njean 
something different from and wider than the business itself, which ex hypoihesi takes 
place outside British India, and thus to cast wider the net of the income-tax gatherer, 
it behoves us to be cautious and not to accept the contention, unless we find it justified 
by the legal maxim enunciated by Lord Sterndale M. R., in Stvuith & Co. v. Green- 
wood (1), that the well-known canon of construction of taxing Acts is that no one is 
to be taxed except by express words. Does the Act then expressly charge income 
accruing outside British India, but derived through or from a business connexion in 
British India ? 


... Tbe ch argjng section of the Act is section 5. Sub-section (iv) makes chargeable 
income derived from business ” and income ” for the purposes of this case has the 
meaning read into section 3 (1) which I have set out above : that is, it would cover 
income accruing or arising outside British India through or from any business connexion 
in British India. Thus such income itself is only chargeable when it is ‘‘income 
derived from business by force of section 5. The phrase in section S is not “ income 
derived from or through any business connexion. ” At one stage of his argument the 
Government Pleader contended that such a phrase might be implied under sub-section 

ZrJZ T S - . m , C ° me deriV6d fr0m 0ther sources ” but such a contention I cannot 
accept, as it violently contravenes the principle enunciated above that taxation must 

be imposed by express words. The real question for decision is, is the phrase "through 

bus ‘" ees connexion ” in section 33 CO governed and controlled by the 
phrase derived from business in section 5 (iv) or not 1 That it is, seems to me to 
be obvious from the fact that section 33 (0 is not designed or situated in the Act as 
a charging section in addition to section S . It is Tot found under the chapto 


(0 (1921)3 K. B. 583 at p. 592. 



200 


INCOME TAX CASES. 


‘‘ t • a K^ b ! e 'i. ncome . ,, , a,ongs ^ e the charging section, but under the chapter headed 
Ljabihty .n special cases a chapter which is designed to provide for the collecdon 
of the tax from persons other than,the direct beneficiaries of the income received that 
is guardians, trustees, agents, receivers and so on. That is, it is part of the “ machi 
nery sections setting out the method by which the tax, if otherwise chargeable is to 
be collected in certain cases when the direct beneficiary cannot be got at, and it is not 
a charging section designed to declare some other gains taxable beyond what has been 
declared by section 5 to be taxable. I am fortified in this conclusion by the remarks 
of Oldfield J„ no doubt obiter dicta, in Hoard of Rev:,me, Madas v. Ramanadhan 
Che tty U), that section 33 is intended to provide for the liability to tax of a person 
through whose hands in one capacity or other the profits in question will pass in 
British India, and whom therefore the Crown can reach in order to collect it and also 
by the rules framed under section 33 by the Governor in Council, printed at page 76 
of the Income-tax Manual of 1920, where it is laid down that profits in a case like 
this may be calculated on the percentage of the turnover of the business carried on in 
British India. The object of section 33 (1) then is merely to provide for an agent 
being the assessee in place of his non-resident principal, so far as that principal is 
liable under section 5, as hitherto interpreted, to the tax, i.c., in respect of income 
derived by the principal from business in British India. The condition precedent to 
assessability is business in British India and not merely a business connexion in 
British India, and it is not laid down in that Act that the two phrases are identical in 
meaning. The test, I take it, is:—Is the non-resident firm by its agency out here in 
British India, making profits in British India which pass to it through the hands of its 
agent? If it is, then section 33 (1) applies. If not, not. Iam therefore unable to 
hold, in the absence of more clear and express words, that section 33 (1) was intended 
in any way to enlarge the scope of section 5 or to bring into the net any income 
accruing outside British India but not derived from business within British India 
merely because that income was received through or from a business connexion in 
British India. 


Section 33 (1) then is governed and controlled bv section 5 and really applies 
and was intended to apply to cases where a non-resident firm takes income or profits 
from business carried on by it in British India, which are transmittable and are trans¬ 
mitted to it through its resident agent. The agent will be taxed and will be the 
assessee for the purposes of the Act for the profits in British India of that business, 
and, in order to guard against the section being taken to mean that it is merely the 
agent’s own profits which are chargeable, language is used implying that it is the 
profits of his firm accruing in or arising through its business connexion in British 
India which are taxable through the agent. 


In the present case the non-resident firm in India is merely buying raw material 
for shipment and sale abroad, and the profits realized from the sale are realized in 
Paris. There is clear authority in the leading case of Salley v. The Attorney-General 
(2), which is an exactly parallel case, for holding that the firm does not thereby carri¬ 
on trade or business in British India. It was there held that the place of trade is the 
place where the profits come home to the firm, and a non-resident firm is not assess¬ 
able on profits made abroad merely because it has a resident agent for purchasing and 
shipping raw material, and that it is no part of the income-tax law so far as laid down 
that the firm shall be taxable in every country in which it has established buying 
agents. To a similar effect is the decision in Smidth & Co. v. Greenwood (3), where 
it is laid down that a trade is exercised in the place where the business transactions 
are closed, that is, in the case of a selling business, the place where the sales are 
effected and the profit thereby realized. The latter decision interprets section 31(1) 
and (2) of the British Finance Act II of 1915. which closely resembles section 33 0 

of the British India Income-tax Act of 1918, and it is noteworthy that, though in the 


, I. T. C. 37 1 43 Mad. 75* ( 2 ) (.860) S H. & N 7 n. 

(3) (1921) 3 K - S s 3 - 
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case of Sulley v. The Attorney-General (i), the Nottingham partner in the case was 
obviously a “ Branch ” of the New York firm, the Court in SmidtJt & Co. v. 
Greenwood (2) held that the decision in Salley's case had not been radically affect¬ 
ed by the new legislation, and held in effect that the extension of the Income-tax 
Act of 1842, which made a non-resident firm chargeable in the name of its branch did 
not mean that the existence of a branch sufficed to imply that the non-resident firm 
carried on trade in the United Kingdom or sufficed to make the profits of the non¬ 
resident firm received outside the United Kingdom taxable. 

In the present case, no profits of a non-resident firm exist in this country or 
pass from it through the hands of the Madras Export Company. That company 
transmits to the Paris firm raw material, and not profits derived thereon ; it realizes 
for the Paris firm no income made in British India which is taxable before it leaves 
British India. To my mind then there is no income chargeable with income-tax under 
section 5 of the Act, and section 33 (1) read with section 3 does not bring within the 
scope of section 5 income accruing or arising wholly outside British India to the firm 
of which the Madras Export Company is the local agent. 

Therefore, the answer to the reference is that the Madras Export Company is 
not liable to be taxed on the profits of the business carried on in Paris by its Paris 
principal which are realized by the latter’s business connexion with British India. 

NOTE. 

The question decided in this case came up before the Calcutta High Court in Rogers Pyatt 
Shellac Company v. Secretary of State (reported infra). The Court ( Chatterji, Mukerjiand Ckotsimer 
JJ*) dissented from the judgment in this case and held that income accruing under c imilar circum¬ 
stances was liable to be assessed to income-tax.—Ed. 


[ 81 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Mr. Justice Ross. 

[24th January 1923 .1 

Jairam Sahu and others .. Petitioners* 

v. 

Emperor. 

Of iJ™r ta Z A . Ct {V1Iof \ 9 'V SeCtion . ^ 6 Income-tax Act (Xf of 1922). Section 46-Arrears 
f^ ncome-tax—Distress warrant, tf may be issued—Execution of warrant by Police-officer, - legality 

tav ab | ence °f orders issued by the Local Government under section 36 (4) of the Incotae- 

l 9 ! S 't° r orders Passed by the Commissioner under section 46, Cls. (3) and (4) of the 

mx oTTocal ^te^hp 22 ’ autho k ns, “e the recovery of arrears of income-tax like arrears of municipal 
laJd h arrears sh ° u!d be rec °vered by the Collector by his own agency as an anear of 

w Even L s cPP° s ‘ng that a distress warrant could legally be issued for its recovenT the 

Collector has no authority to issue it to an officer of the police recovery, the 

nf r Was a P etit j on t0 revise an order of H. Foster, Esq., Judicial Commissioner 

Sub d - ated l6 ^ 0ctober *922, modifying an order of Mr. C.J. Howe, 

Sub-Divisional Magistrate, Chatra, dated 18th September 1922. 

P. K. Sen and S. C. Dey, foi the petitioners. 

L. N. Singh, Government Pleader, for the Crown. 

JUDGMENT. 

• . Petltloners Nos. 1 to 3 have been sentenced on appeal to two months rigorous 

Nos irr,' : ach T der ? ca ™ »« ° i the ^ ^ code, and 

thtt'on the ‘° t S ' X r weeks under ,he , same sec ‘i°n- The case for the prosecution was 

tfonere Nos ^ ^ mar i te ‘^ aS being he,<J at p atha!gath a , and the peti- 

InSDector^of 'f Mh 3 p r ■ sho P- kee P ers were keeping a stall jointly. The Sub- 
nspeetor of Gidhour Police Station appeared with a warrant for the realisation of 

m6ome-tax from petitioner No. 1. Petitioners Nos. 2 and 3 were present and the 

—b-Insp ector attached a bag of money which was lying in front of them in execution 

72 Ind.' Cn! 2 ^'' H ' C - C - "* : 4 Pat - U T - 'T ■> ' f ' at - L. R. 68 i A. I. R. (, 9 a 3 > Plt . 338 . 
(1) (i860) 5 H and N. 711. 
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of the warrant. The petitioners Nos. 2 and 3 protested that it vu ac 

Officer and ^h nSPeC ' 0r ^ ^ l ° * ake il ' d.st^bance fo^^dTndThe^PoHc 

Officer and the party accompanying him retired; a mob collected and chased them 
but no persona! injury was mllicted. The defence was that the warrant was ifed 

and that in executing ,t the Sub-Inspector could no, be said to be a public s va „ 

executing his duty as such. It was further urged on behalf of the accused that the 

petitioners Nos. 2 and 3 were separate from petitioner No. r and that even"if the 
= "' a Vr d ie ! ’ ub lnspect0r " as not entitle d to take their money The 

h fclnVhV* reSS W ‘ rn,M 1SSU b5 ' ‘ he ,ncome - tax Collector on the 3rd April i 9 , 2 
a wv d / orm a ! ld purporls t0 be under section 36 of Act VII of 1918. The 
new Act (XI of .922) came into force on the 1st of April, and the corresponding sec- 

“Ttr ,0n 46 ‘ iat SeCt '° n describes the mode of recovering income-tax. g The 
Collector ma> on receipt of a certificate from the Income-tax Officer recover 

the amount specified therein as if it were an arrear of land revenue, and in 

areas no ihed by the Commissioner arrears may also be recovered by any process 

enforceable for the recovery of an arrear of any municipal tax or local rate. This 

alter provision corresponds to section 36 (4) of the old Act. except that there the 

local Government is the authority in the place of the Commissioner. In Mazumdar’s 

Commentary on the law of Income-tax, published in 1922, it is stated that no orders 

had been issued by the Lieutenant-Governor of Bihar and Orissa in Council under 

section 36 (4) and it was intended that the Collector should recover arrears by his 
own agency and not by the municipality. No orders passed by the Commissioner 
under secUon 46, clauses (3) and (4) have been produced and it would appear that 
this arrear of income-tax should have been recovered as if it had been an arrear of land 
revenue. But even supposing that a distress warrant could legally be issued, the 
Collector had, in my opinion, no authority to issue it to an officer of the police and the 
police officer executing such a warrant could not be said to be acting in execution of 

his duty as a police officer. On this ground therefore the charge under section 353 
must fail. 


I here is a defect in the judgment in this case, in that no finding has been 
come to as to whether petitioners Nos. 2 and 3 were separate from petitioner No. 1 
against whom the warrant was issued. It appears from the judgment of the Judicial 
Commissioner that one of the prosecution witnesses had agreed with the defence evi¬ 
dence on this point ; and if it was a fact that the money belonged to the petitioners 
Nos. 2 and 3 and that they were separate from petitioner No. i, then clearly the 
seizure of the money was illegal. The petitioners could not be convicted without a 
finding on this part of the case. On both these grounds, therefore, I set aside the 
conviction and sentence passed on the petitioners and direct that they be acquitted 
and released from bail. 


[ 62 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Walter Salis Schwabe , Kt., K. C., Chief Just ice, Mr. Justice 

Oldfield and Mr. Justice Coutts Trotter. 

[29th January 1923J 

The Secretary, Board of Revenue (income-tax), Madras .. Referring Officer. 
v. 

Ripon Press and Sugar Mills Company, Ltd. • • Assesses.* 

Income-tax Act {VII of 1918). section 3 (1) -Company directing business outside British India 
—Profits earned outside British India—Directorate and head office m British India—Liability of 
company to assessment . ^ 

* (1923) I. L. R. 46 Mad. 706 ; 44 M. L* J- 523 ; 32 M. L. T. (H. C.) 306 ; (1923) M. W. N. 
321; 17 L. W. 584 ; A. I. R. (1923) Mad. 574 ; 77 Ind. Cas. 621. 
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• 

A company whose head oftice and Directors were iiy Bellary carried on a factory at Raichur in 
the territory of the Nizam of Hyderabad. The Directors in Bellary controlled the business carried 
on at Raichur by directing its pftlicy, fixing the rates to be charged for the work done there, examin¬ 
ing its accounts and issuing dividend warrants in respect of the profits earned- All the income derived 
from the operations of the company was in the first instance received at Raichur. The only other 
thing that was done in British India was the receipt of some money for the purpose of the office 
expenditure at Bellary, and possibly, the receipt of some money which was occasionally useci for the 
payment of dividend warrants at Bellary though, by the terms of the dividend warrants, they were 
payable only at Raichur. 

Held , that the Company could not be assessed to income-tax under the Income-tax Act, as 
there was no income which ‘accrued, or arose or was received in British India’ within the meaning of 
action 3 (1) of the Act. 

Per Sehwabe C.J .—Even the small amounts received by the Company as stated above in 
Bellaiy are not themselves liable to taxation. 

Per Coutts Trotter J .—The same sum of money cannot be received qua income twice over, 
once outside British India and once inside it. 

Case [Referred Case No. 2 of 1922] stated under section 51 of Income-tax Act, 
VII of 1918, by the Sec;etary, Board of Revenue (income-tax), Madras in I. T. A. 
No. 28 of 1920-21. 

CASE. 

I am directed to refer under section 51 of the Income-tax Act, VII of 1918, 
for the decision of the Hon’ble the Judges of the High Court, the question of the 
liability of the above Company to income-tax in British India. 

2. For the year 1920-21 the Collector of Beilary called for a return of income 
from this Company. They returned ah income of Rs. 25,272-12-3, with a note that 
they were not liable to Indian income-tax as the company’s business was conducted 
at Raichur in the native State of Hyderabad. 

3. The Collector assessed them on an income of Rs. 25,496. The Company 
have appealed to the Board of Revenue against this assessment contending that their 
business is outside British India, that no income has been received in British India and 
that therefore they are not liable to be assessed. 

4. The Company was incorporated in 1882 and registered under the Indian 
Companies Act (VI of 1880). The objects for which the Company was established 
were according to their Memorandum of Association “to erect a factory for pressing 
cotton at Raichur and a factory at Hospet (Bellary District) for crushing sugarcane, 
making and refining sugar and.the»doing all such other things as are incidental or 
conducive to the attainment of the above objects.” But the proposed factory at 
Hospet seems never to have been started. The Company have their registered offices 
at Bellary where the Directors and shareholders meet and transact the Company’s 
business. More than three-fourths of the shareholders and also the Directors are in 
British India and the whole of the Company’s profits are entered in the accounts of 
the Company which are kept in British India. Dividends are declared and warrants 
of payment issued at Bellary in British India and about three-fourths of the share¬ 
holders actually receive their dividends (from Raichur) in British India. Ever since 
the formation of the company they have been assessed to income-tax in British India 
and they have not objected till now. 

5 * The Company contended that the profits are never brought to British India 
as profits and though the dividends are declared at Bellary they are actually paid from 
outside British India. Accepting these statements as correct, the question that the 
Board submits for the decision of the Hon’ble the Judges is whether the Company 
may not be held to be liable to be taxed in British India on the whole of their profits, 
on the facts mentioned in the preceding paragraph. * 

6. It appears to the Board that there may be held to have been a constructive 
receipt in British India. It is not seen whether this fact that the majority of the 
shareholders (who after all form the Company) receive their dividends in British India 
has any bearing on the subject. The Board is inclined to think that at least the 
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dividends received by shareholders in British India should be regarded as profits 
received by the Company in British India. As soon as dividends enter British India, 
they are constructively in the custody of the Company who is responsible for them till 
the shareholders receive them. 

7- I am to add that the Board will be glad to furnish any further particulars 
about the facts of this case that the High Court may require. 

In compliance with an order of Court calling for additional particulars, the 
Board of Revenue submitted the following 

SUPPLEMENTARY CASE. 

I give below the information required on the several points mentioned in the 
above order. 

2. It is a fact that the factory of the Company is situated at Raichur, that it 
presses for hire cotton brought to the factory there and that it does not carry on any 
other trade or business. All the income derived from the operations of the Company 
is in the first instance received at Raichur. The Head Office of the Company at 
Bellary determines the rate of pressing, checks the accounts of receipts and expendi¬ 
ture, issues dividend warrants and pays the warrants if it has money at Bellary and 
also receives money from Raichur and spends it. 

3. As regards the payment of dividends, what the Board intended to convey 
in paragraph 4 of its letter dated 17-12-1921 was that dividends were declared and 
warrant of payment issued at Bellary in British India and that about three-fourths of 
the shareholders actually received their dividends, /.<?., the dividends were remitted to 
them from Raichur to Bellas and received in'Bellary. This statement is based on the 
information gathered by subordinate Revenue officers at Bellary and also on reports 
received from the authorities of the Hyderabad State in which the factory of the 
Company is situated. 

4. The records of the case which had been sent to the Court were only re¬ 
ceived on 20-7-1922 though they were called for on 28-4-1922. Hence the delay in 
replying. 

Government Pleader (C. Madhavan Nayar) % for the Referring Officer. 

C. Sambasiva Rao and P. Chenchayya , for the assessee. 

JUDGMENT. 

SCHWABE C. J. —In this case the facts contained in the original reference 
and the further report, which is by no means clearly expressed, anfount to this : The 
Company carries on a factory at Raichur in the territory of the Nizam of Hyderabad. 
At that factory material is pressed. Against persons who bring the material to the 
factory, a charge is made, and the charge is received wholly in Hyderabad. The 
Company’s head office is in Bellary in this Presidency. There are Directors there and 
they control the business carried on at Raichur by directing its policy, fixing the rates 
to be charged for the work done there, examining its accounts and issuing dividend 
warrants in respect of the profits earned. The only other thing that, it would appear, 
is done in British India is the receipt of some money for the purpose of the office 
expenditure at Bellary and possibly, though it is not clear on the statement, the receipt 
of some money which is occasionally used for the payment of dividend warrants at 
Bellary though, by the terms of the dividend warrants, they are payable only at the 
office of the treasury at Raichur. 

The question referred to us is whether the Company can be assessed to income- 
tax on the whole of its profits for the year, it being claimed that Bellary is the place 
where the total amount of the profits is paid by the Company to its shareholders by 
the issue of dividend warrants. The question turns on the interpretation of section 3 
(.) of the Income-tax Act, VII of 1918, which runs thus This Act shall apply to 
all income from whatever source it is derived if it accrues or arises or is received in 
British India or is, under the provisions of this Act, deemed to accrue or arise, or to 
be received in British India.” Except for the small amount received as the Company s 
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money by the Company io Bellary, in my judgment, there is no income which accrues 
or arises or is received in British India and there is nothing in the Act to show that 
such profits earned outside British India are to be deemed to accrue or to arise or to 
be received in British India. 


There is a direct authority on the point in In re Aurangabad Mills , Limit¬ 
ed (i). In that case the facts were precisely the same as in this case except that the 
Bombay Directors of the business, which had its factory in Aurangabad, seemed to have 
controlled the business in Aurangabad more than the Bellary Directors did in this case, 
and except for the fact that it was admitted in that case, though it is not clear in this 
case, that money was received in Bombay for the express purpose of paying some of the 
Bombay shareholders their dividends ; and it was held in that case that the general 
profits of the Company were not liable to income-tax. I agree with that decision, 
which governs this case, and I have nothing to add to the reasons given by Macleod 
C. J., in that case. I think that this case really is also covered by the ruling of this 
Court in Board of Revenue, Madras v. Ra manat ha n Chetty (2). 1 ’here is a recent 
case, Suitdar Das v. Collector of G ufrat (3), where it was held that where a man 
carried on business outside the part of India to which the Income-tax Act applied, 
earned his profits there, and then had them remitted to him in India where he resided, 
that money was not received in India. It was pointed out that it had been received 
outside and had remained in the possession, actual or constructive, of the trader 
throughout and that it could not be considered to be received again when it was 
brought into British India, whether brought by him or sent from abroad to him in 
British India. I point out this because that is a point which may be involved in the 
event of a question being referred to this Court whether small amounts, received by 
the Company as stated by me above in Bellary, are themselves liable to taxation or not. 


I, therefore, answer the question referred to us in the negative. The costs to 
be assessed by the Registrar are payable to the assessee. 

OLDFIELD J. :—I agree and I only wish to point out that, although the argu¬ 
ment as to the receipt by some of the shareholders of dividends in Bombay was avail¬ 
able to the Crown in In re Aurangabad Mills, Limited (1), it was not thought worth 
while to make any distinct reference to it in the judgment. I supplement what has 
been said by my Lord regarding it because it is as well to point out that the terms of 
the reference of the Board indicate a fundamental misconception on one important 
point. Mention is made in that reference of the fact that “the majority of the share¬ 
holders (who after all form the company) received their dividends in British India.” 
The identity between the shareholders and the Company is not material for the present 
purpose, since the assessment is not of the income as the income of the individual 
shareholders, but as the income of the Company ; and we have nothing to do with the 
shareholders in their individual capacity. So far as the Company is concerned, the 
only material matter is the receipt of the income and that income was received at 
Raichur. If some of it came to Bellary and was actually used to pay dividends that 
is no reason why we should assume that what was done in Bellary was anything’more 
than the distribution of what was already the Company’s income and was payable as 
of right in accordance with the arrangement made by the Company to the shareholders 
only at Raichur outside British territory. It is not necessary for us, and it is not 
possible on the facts before us, to say whether payment in the cases referred to in 
the reference was made at Bellary by the officers of the Company to the payees who 
took their money there instead of presenting their dividend warrants at Raichur ’ after 
the receipt of the money by those officers at the latter place as the payees’ agents or 
to attempt an exact definition of the legal position. It is sufficient that such payment 
have nothing to do with the accrual of income to or its receipt bv the CnmnL tS 
such. With these observations, I agree in the negative answ er proposed. P * ^ 

(1) I I. T. C. 116 ; 45 Bom. 1286. (2) 1 I. T. C. 37 ; 43 M ac }. 75> 

f 3 ) 1 I. T. C. 1S9 ; 3 I.ah. 340. 
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, L 9 ? UTTS TR0TER J-— 1 agree. Where you have dividend warrant issued to 
shareholders expressed to be payable at the office of the treasury at Raichur, it is 

very strong evidence that the income regarded as the Company’s income has been 
received and has accumulated in Raichur. I entirely agree with the decision cited to 
us in Sundar Das v. Collector of G:tjr.it (i) that you cannot receive the same sum of 
money qua income twice over, once outside British India and once inside it. In re 
Aurangabad Mills, Limited (2) covers the point raised in argument, and I respect¬ 
fully agree with that decision. 


[ 53 ] PRIVY COUNCIL. 

Present :—Lord Dunedin, Lord Atkinson and Lord Wrenbury. 

[12th March 1923.] 

On appeal from the High Court at Bombav. 

Tata Iron and Steel Company, Limited .. Appellants * 


V. 


Chief Revenue Authority, Bombay .. Respondent. 

Income-tax Act (VII of l 9 l 8 ) Section 51— Case stated—Competence of appeal to Privy Council 
—“Final Judgment , decree or order"—Letters Patent , Bombay , Cl. 39— Privy Council practice — 
Special leave to appeal. 

An appeal to the Privy Council does not lie under Cl. 39 of the Letters Patent of the Bombay 
High Court from a decision of the High Court upon a case stated and referred to the Court by the 
Chief Revenue Authority under S. 51 of the Indian Income-tax Act, 191S, since the decision is 
merely advisory and therefore is not a “final judgment, decree or order" within the clause. 

In order to determine whether the judgment of a Court upon a case stated is final or merely 
advisory, it is necessary to examine closely the language of the enactment under which the case is 
stated. Where under the enactment the case is stated for the “opinion” of the Court, prirna facie 
the judgment is advisory merely; where for “decision" or “determination", prirna fade it is not 
merely advisory ; the fact that the functionary stating the case is, or is not bound by the decision, is 
not conclusive in considering its nature. On the last point mentioned, In re Knight ami the Taixr- 
nule Permanent Building Society (1892) 2 Q B. 613, commented on. 

Their Lordships, while not holding that the Royal prerogative to grant special leave to appeal 
was limited by the provisions of the Letters Patent on the principle laid down in Attorney-General v. 
De Keyser's Royal Hotel\ 1920) A. C. 508, observed that they would be slow to advise the granting 
of special leave when the subject of appeals had been dealt with in the Letters Patent. 

Appeal (No. 87 of 1922) from a judgment of the High Court (1 I. T. C. 125) 
(February 28, 1921) upon a reference by the Chief'Revenue Authority under S. 51 of 
the Indian Income-tax Act (VII of 1918). 

The appellant Company which was formed under the Indian law and had its 
registered office in Bombay, by a resolution passed in November, 1918 decided to 
increase its capital by the issue of 7,00,000 preference shares of Rs. 100 each. Under 
an agreement made with underwriters of the shaies the Company paid to them Rupees 
28,00,000 as discount. The accounts of the Company for the official year 191819 
showed this sum as an item of expenses on account of underwriting commission, i he 
Collector of Income-tax, Bombay, in arriving at the income for the official year 1919-20 
which was to be computed upon the basis of the income of the preceding year, disal¬ 
lowed any deduction on account of this item in assessing the Company. The Company 
appealed to tie Commissioner of Income-tax, Bombay, under section 2. of the Income- 
tfx Act, against the assessment, on the ground that the deduction of Rs 28,00 000 
should have been allowed, but the Commissioner rejected the appeal. r ' ,e Lo "’ p “" y 
then petitioned the Chief Revenue Authority to rever se the decision of the Commis - 


M W 


. ( ,\ r 1 r ]i nm 72 a • co I. A. 212 ; 25 Bom. I.. R. 90S ; 45 M. L. J. 295 ; 09 2 3 ) 

f'Vot. 33 * l T (p: C.) 30? 1 .8 L. W. 372 1 39 C. L. J. .6 ; 28 C. W. N. 307 i 2. A. 


r j 6,5 r A 1. R. (1923) P. C. .48 174 Ind. Cas. 469. 

(1) I I. T. C. .89 i 3 Lah. 349 - (2) 1 I. T. C. 1.6 ; 45 Bom. ,286. 
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sioner under section 23 of that Act, ordn the alternative to refer the case to the High 
Court under section 51 (1) of the Act on the question whether the deduction should 
be allowed. The Chief Revenue Authority refused to interfere with the Commissioner’s 
order, and declined to refer the case to the High Court under section 51 on the 
ground that, as the law seemed clear and the question involved was more or less one 
of fact, it was unnecessary to do so. The Company then applied to the High Court 
for an order to be made under section 45 of the Specific Relief Act, 1877, requiring 
the Chief Revenue Authority to refer the question to the High Court. The application 
was opposed on behalf of the Chief Revenue Authority, but the High Court on 
January 12, 1921, made an order requiring the Chief Revenue Authority to refer the 
case, and a reference was submitted accordingly. The point at issue was stated in 
the reference as being whether the item of Rs. 28,00,000 could or could not be 
allowed under section 9, sub-section (2) (ix), of the Indian Income-tax Act, 1918, as 
an item of expenditure. 

The reference was heard by the Chief Justice (Sir Norman Macleod) and 
Shah J., who on February 21, 1921, delivered judgment affirming the decision of the 
Chief Revenue Authority. The learned Judges were of opinion that the sum of Rs. 
28,00,000 was not a deduction authorized by the Act. The reference is reported at 
page 12s ante. 

I he appellant Company applied to the Court for leave to appeal which was 
granted (1 I. V. C. 149). The learned Judges were of opinion that a decision of the 
High Court on a reference made by the Chief Revenue Authority under section 51 of 
the Indian Income tax Act, 1918, was a final judgment within the meaning of Cl. 39 
of the Letters Patent : the Court considered that the word '‘judgment” was there used 
in a wider sense than that in which it is used in the Civil Procedure Code. 


19231 February 8 , 9 : Dunne K. C. and Reginald Hills, for the respondent. 
There is a preliminary objection to the appeal as not being competent. The Govern¬ 
ment of India Act, 1915, section 106, sub-section 2 (continuing the policy which dates 
from 1780), excludes the jurisdiction of the High Court in revenue matters. Although 
under section 131, sub-section 3, and Sch. V that exclusion can be modified by the 
Indian legislature, section 51 of the Indian Income-tax Act, 1918, has not that effect 
Consequently, the High Court had no power under section 45 of the Specific Relief 
Act, 1877, to order the present respondent to state a case. That view is supported by 
section 52 of the Indian Income-tax Act, 1918. In any case there was no power 
where, as in this case, the Revenue Authority was of opinion .that a reference was 
unnecessary. The order for a reference being incompetent, all subsequent proceedings 
including this appeal, were incompetent. If, however, the reference was rightly ordered 
no appeal lies from the decision of the Court. No right of appeal exists apart from 
legislative enactment; here us in Rangoon Botatoung Co. v. The Collector , Rangoon 
(Otfollowed mbpecial Officer v. Desha'that Bezangi Mo/ixvala (2)], the Act under 

^L he , dCC1S ^ n 7 S . g ? VCn Pr ° Vides A* no appeal, and an appeal is not otherwise 
provided for. The decision was not a final judgment or order” within Cl. 39 of the 

Letters latent. Having regard to the subject matter of section 51 the jurisdiction 
under it IS consultative only: Ex Parte Kent County Counci (3); Holland Sttrm 

tient Btnldtng Sccte/y (5) ; Co. stad & Co. v. Rewsum , Sons & CY. (6) As aDDears 
z ' T C a iS n0t material th . at the Court is empowered to deliver 

a judgment. Further, the decision was not given in the exerris** i 

jurisdiction” of the High Court within the meaning of Cl. 39 of the Letters Patenf.'" 3 

^ Ul l 0n a Ca f Stated under the E "elish Income-tax Acts the order of the Court 
■tseif discharges the assessment and an anneal to the Court of Appeal and to the 

( 3 ) 0*9.) , Q. a W. (6) (1921) 2 A." c! 528.' 
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Ho U s e of Lords is expressly provided for by the Income-tax Act. (8 & o Geo V 
Lh. 40;, section 149, sub-section 3. 9 Vjeo * v 

P ^ rd x Du . ned | n m the course of the argument referred to Steele v McIntosh 
Brothers (1) and Thompson v. Glasgow Corporation (2).] ' 1Clntosh 

Hon. Sir William Finlay [{. C. and Bremmer , for the appellants—The 
appeal is competent under Cl. 39 of the Letters Patent. Section 51 ofthe Indian In 

ZZT , ' 1 g . ave jurisdiction to the High Court and precludes any difficulty 

under section 106 of the Government of India Act, 1915- The procedure under section 
Si is similar to that under the English Income-tax Acts. It is improbable that the 
legislature intended to differentiate the position of the tax-payer in India from that of 

S2S7 “ °[ her T pa If. s of th . e king's dominions, who have a right of appeal to the 
highest tribunal. In Cl. 39 of the Letters Patent the words “original jurisdiction” 
are used merely in distinction from appellate jurisdiction the powers under section 
51 are part of the original jurisdiction. A consideration of the terms of section c 1 
shows that the jurisdiction of the High Court under it is not merely consultative or 
advisory. The Court is to deliver a judgment under seal and the Revenue Authority 
has to act conformably to it. That consideration was treated by Lord Bowen in 
Knight s case (3) as almost conclusive. Walshall Overseers v. Loudon and North 
Western Railway (4) shows how reluctant the Court is to exclude a right of appeal 
on the ground that a decision is consultative. The basis of the decision in Rangoon 
Botatoung Co. v. The Collector , Rangoon (5), was that the matter was throughout 
merely an award not a judgment; that is borne out by Ramachandra Rao v. Rama- 
chandra Rao (6), and by Secretary of Stale for India v. Chelikani Rama Rao (7). 
If the Board is of opinion that there is no appeal as of right the appellant applies for, 
and should be granted, special leave under the prerogative power. 

Dun te, K. C. in reply — The jurisdiction exercised by the High Court under 
section 51 of the Indian Income-tax Act, 1918, is not part of the “original jurisdiction” 
within the meaning of Cl. 39 of the Letters Patent. The Letters Patent expressly pro¬ 
vides that matters are to be appealable to His Majesty in Council ; the general prero¬ 
gative power is limited thereby upon the principle considered in Attorney General v. 
De Keysets Royal Hotel ( 8 ). 

March 12.—The JUDGMENT of their Lordships was delivered by 


LORD ATKINSON.—This is an appeal from a judgment of the High Court 
of Bombay on a question referred to it under section 51 of the Indian Income-tax Act, 
1918. The facts out of which the appeal has arisen are shortly as follows :—For the 
official year 1919-1920 the appellant Company was assessed by the Collector of In¬ 
come-tax on a sum of Rs. 61,84,848, alleged to be income earned in the previous year, 
1918-1919. The Company claimed to deduct from this assessment a sum of 28 lakhs 
of rupees, paid by it to certain underwriters on an issue of 7,00,000 preference shares 
of the Company of Rs. 100 each, as expenditure incurred by the Company for the pur¬ 
pose of making profits in its business. By section 9, sub-section (1) of this Act it was 
provided that the tax (/. e., the income-tax) shall be payable by an assessee under the 
head of “income derived from business,” in respect of the profits of any business 
carried on by the tax payer, and by sub-section (2) (ix) it is further provided that an 
allowance is to be made “in respect of any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of earning such profits.” 


The appellant Company claimed to deduct from the income on which they had 
been assessed, this sum of 28 lakhs of rupees, paid to the underwriters to help to float 
the issue of these preference shares. The Collector of Income-tax and the Chief 
Revenue Authority were of opinion that the payment of the 28 lakhs was in reality. 


(0 

(1879) 7 Rettie (S. C.), 192. 

(S) 

(1912) I. L. R. 40 Cal. 21. 

(2) 

(1912) S. C. 300. 

(6) 

(1922) I. L. R. 45 Mad. 320. 

(3) 

(1892) 2 K. B. 613, at p. 619. 

( 7 ) 

(1916) I.L.R. 39 Mad. 617 at p.624. 

(4) 

(1878) 4 App, Cas. 30, at p. 36. 

(8) 

(1920) A.C. 508. 
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capital expenditure, inasmuch as it was expended to procure capital, and was not an 
allowable deduction from the profits of the business under the provisions of this 
Income-tax Act. 

A reference by case stated was accordingly made by these officials to the 
High Court under section 51 of the Income-tax Act of 1918 of the question whether 
the expenditure of these 28 lakhs could be allowed under section 9, sub-section (2) (ix), 
of this statute, as not being in the nature of capital expenditure, but as having been 
incurred “solely for the purpose of earning such profits” within the meaning of this 
sub-section. The High Court delivered judgment on February 28, 1921, holding that 
the words “ any expenditure (not being capital expenditure) which had been incurred 
solely for the purpose of earning profits” meant profits generally and not merely pro¬ 
fits earned in the year of assessment, but that the expenditure in this case of the 28 
lakhs was in the nature of capital expenditure, and therefore not an allowable deduc¬ 
tion. From this judgment the appellant Company have by leave of the High Court of 
Bombay appealed to His Majesty in Council. On the appeal being called on for hear¬ 
ing, a preliminary objection was raised by the respondent to the effect that the appeal 
was not competent, inasmuch as no such appeal, it was contended, lay from the deci¬ 
sion of the High Court on a reference by case stated under section 51 of the statute 
that such a decision is only advisory, as it is styled, and was something in the nature 
of an opinion for the guidance of the Revenue Authorities as to how they should deal 
with the question referred to the High Court. 

The point thus raised, which is one of some difficulty, was very well areued bv 
the counsel on both sides. It is admitted that no statute, Imperial or Indian is to be 
found giving expressly, or by implication, a right of appeal, either with or without the 

leave of the High Court of Bombay, to His Majesty in Council from a decision or 
order made, or judgment given by the High Court under the provisions of section 5 i 
of the Indian Income-tax Act of 1918, neither can any such statute be found giving 
a general right of appeal to His Majesty in Council from the orders or judgments of 
any class of Courts, as section 3 of the English Appellate Jurisdiction Act, ,8^6 Mves 

f rt. ne ? appea ‘ to ‘*! e House ° f I^ds from the judgments or orfers 

of the Courts therein mentioned. It has been contended, however, that a general 

nght of appeal of a character somewhat similar to that given by the Appellate Juris¬ 
diction Act has been given in Bombay by.clause 39 of the Letters Patent of th#» w k 
C ourt of Bombay, dated December 28. ,865. This 39 th Se provided that anv 
person may appeal to Her Majesty in Council first, in any matter (not being of crimi 
nal jurisdiction) from any final udgment, decree or order of the High Co^rt of T a 
ture at Bombay, made on appeal, and, second, from any fi nalj udgment de^olm rir' 
made in the exercise of its original jurisdiction by the High C^urt from i ,° rder 
appeal does not lie to the High Court under clause 15 an 

In their Lordships’ view the words “original jurisdiction” arp . «. j • 

trachstmction to the words "made on appeal” mentioned earlier in the clause -^ut iMs 
quite obvious that the matters to be dealt with under the nri<ri„.i ■ • ‘ 1 ,s 

serious and important, because by the succeeding clause namelv rC, j Unsdlct,on 
provision is made for obtaining the permission of the Court to apLa to HerM^'r - d 
Council in respect of preliminary or interlocutory judgment decrees 3 V “ 
sentences (not being matters of criminal jurisdiction) of the^igh'court The ',-° r 
of this permission is entirely discretionary with the Court or Tn/jp Z. ** j 
There is not an appeal as of right in thTse int riocuto^ ma terf anThm ^ to « h * 

locutory judgment, order, or decree within clause 40. decision was an mter- 

(1) (1880)5 App. Cas. 371. 

27 
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In order, therefore, that the appeal in this case should be held to be competent, 
the decision and order of the High Court under section 51 of the Income-tax Act must 
come within clause 39 of the Letters Patent. It must be either a final judgment or a 
final decree or a final order. Now what is a final judgment as understood in English 
litigation ? In Ex parte Moure (1), Lord Selborne laid it down that to constitute an 
order a final judgment, nothing more is necessary than that there should be a proper 
lifts contest alio and a final adjudication between the parties to it on the merits. 

In Onslow v. Commissioners of Inland Revenue (2), it was determined on 
high authority what it is that amounts to a final judgment. The facts of the case (3) 
were as follows:—By section 18 of the Stamp Act, 1870 (33 & 34 Vic., Ch. 97) it is pro¬ 
vided that, subject to certain regulations (irrelevant for the present purpose), the Com¬ 
missioners may be required by any person to express an opinion with reference to any 
executed instrument upon the question whether this instrument is chargeable with any 
duty, and if so, what amount of duty is to be charged ? The appellants in this case 
requested the Commissioners to do these things, but were dissatisfied with the amount 
of the duty which the Commissioners assessed upon the instrument in reference to 
which they asked their opinion. Section 19 of the statute enables any person so dis¬ 
satisfied, on payment of the duty assessed, to appeal against the assessment to the 
Court of Exchequer, and for -that purpose to require the Commissioners to state and 
sign a case upon which their opinion was required and the assessment made by them, 
which the Commissioners are bound to do. What the Court may do upon the hearing 
of this case is the matter of importance. It may determine the question submitted, 
and if the instrument in question be in the opinion of the Court chargeable with any 
duty, the Court shall assess that duty. If it is decided by the Court that the assess¬ 
ment of the Commissioners is erroneous, any excess of duty which may have been paid 
under this erroneous assessment, or any penalty which has been paid in respect of it 
shall be ordered by the Court to be repaid to the appellants with the costs incurred 
by them in relation to the appeal. But if the assessment of the Commissioners be 
confirmed by the Court, the costs incurred by them in relation to the appeal are to 
be paid by the appellant. On January 21, 1890, the Court below decided the ques¬ 
tion submitted in favour of the Commissioners. Onslow appealed, but omitted to serve 
notice of appeal within the time required by Order LVIII, Rule 3, of the Rules of the 
Supreme Court of 1883. In July 1890, he applied to the Court of Appeal to extend 
the time for appealing, on the ground that doubts had arisen as to whether the order 
of the Court below was “a judgment ” or an “order’’ within the meaning of rule 15 of 
the above-mentioned rules. This rule ran thus : “ No appeal to the Court of Appeal 

from any interlocutory order or from any order, whether final or interlocutory, in any 
matter not being an action, shall, except by special leave of the Court of Appeal, be 
brought after the expiration of twenty-one days, and no other appeal shall be brought 
except by leave of the Court after the expiration of one year.” 

Lord Esher delivered the judgment of the Court. After quoting the opinions 
of several authorities, he refers particularly to opinions expressed by Cotton L. J. in 
Ex parte Chinery (4), with which Bowen and Kay L. JJ. had concurred. Cotton L. J. 
had said “ I think we ought to give to the words final judgment in this sub¬ 
section their strict and proper meaning, i. e., a judgment obtained in an action y 
which a previously existing liability of the defendant to the plaintiff is ascertaine or 
established, unless there is something to show an intention to use the words in a more 
extended sense.” Lord Esher, after quoting these words of Cotton L.J., proceeds U). 

“ Bowen L.J. says that there is an inherent distinction between judgments and orders, 
and that the words ‘ final judgment ’ have a professional meaning ; by which expres¬ 
sion I think he meant to say, as Cotton L. J. had previously said, ^ at a J udgI J* en * * 

a decision obtained in an action ; and if that was his meaning, both those learned 

Lords Justices gave judgment to the same effect, and Fry L. J. agreed with them. A 


(1) (1885) 14 Q. B. D. 627 at p. 632. 

(2) (1890) 25 Q. B. D-465. 


(3) (1890) 24 Q. B. P. 584. 

( 4 > (i88 4 J 12 Q.B. D. 342 atp. 345 
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judgment,’ therefore, is a decision obtained in an action, and every other decision is 
an order.That is, in my opinion, a proper distinction, and therefore in the pre¬ 

sent case the decision is an order, and not a judgment, and the appeal should have 
been brought.. .within 21 days. Under the circumstances, however, we will, as an 
indulgence, extend the time for appealing.” 

This decision clearly establishes that the decision and an order made by the 
Court .under section 51 of the Act cannot be held to be a “final judgment” within the 
meaning of clause 39 of the Letters Patent, since there is nothing to show an inten¬ 
sion in the year 1865 to use those words in a sense more extended than their legal 
sense. 


Lord Lindley said (1) :— I am of the same opinion. I was at first struck by 
the fact that the declaration of this Court upon a special case stated for the opinion 

of the Court of Chancery under 13 & 14 Vic., Ch. 3s, is in several sections of that 
Act called a decree’, which is, of course, the equivalent term to a ‘judgment’ in the 
Queen’s Bench Division ; but the distinction just laid down by the Master of the Rolls 
is the proper one, and has my entire concurrence.” 

Bowen L. J. (as he then was) also concurred. The statute to which Lord 
Lindley referred, provides that the Court on the hearing is to decide the ' question by 
the special case referred, and then by its decree declare its opinion upon rights involv¬ 
ed therein, but without proceeding to administer any relief consequent upon such 
declaration. Phis declaration was, however, to have the same force and effect as if it 

had been made in a suit instituted by the parties by bill. It would appear to their 

Eordships that the ruling of the Court there was merely advisory. It is evident from 
this case^of Onslow v. Commissioners of Inland Revenue (1) that the use of the 

hTk" 6 a ^ d de ? de ”’ or th . e direction that money paid in excess is to be 
wh f rw d c* and - h ! av ^ ding of /osts against the unsuccessful party, are not things 
winch distinguish a judgment from an order where questions are referred to the Courts 
oy case stated. 

The word judgment is indeed popularly used in many different senses as when 
one says a certain man is a man of sound judgment, meaning that he is possessed of 
he intellectual f acuIty of deciding rightly on facts or circumstances, or where eten m 
egal matters the expression of the opinion formed in a case by a Judge who dissents 

from his colleagues is commonly called his judgment, though it can have no effort 

whatever on the determination of the suit or action in which it is delivered ‘ 

The decision appealed in this case is obviously not a “ final decree ” within th- 
meaning of clause 39 of the Letters Patent, neither can it on the ruHn^ of thl rlV < 
Onslow v . Commissioners of Inland Revenue (1) be rightly decided^ ” 

ment.” The question remains is it a “final order” cr o 2 Sc, final judg- 

Court in exercise of its consultative jurisdiction ? ’ V d sory ’ made b >' the 

One must therefore ask oneself what is the nature and character , 1,„ * 

which section si of the Income-tax Act authorises and empowers the 
do. It provides that, if in the course of any assessment under^ this^Act , 0 
proceedings in connection therewith (save an immaterial excentinn'l Act ! ° r m any 
with reference to the interpretation of any proi^n o the Acf nr , arises 

the Chief Revenue Authority mav eitherL hZ r°l A ° r any ru,e hereunder, 

officer of subordinate authority, draw up a statement "oUhecLT ref , ere, ] ce from an V 
own opinion thereon to the High Court and shall so refei any such Z V* WitI> 

a, g=gg?^ .-.4- 

(1) (1890) 25 Q. B. D. 465 at p. 467. 
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By sub-section (2) of section 51, the Court may, if not satisfied with the state¬ 
ment contained in the case, send it back for additions or alteration. By sub-section 

U; * is provided that on the hearing of this case the High Court shall “decide” the 
questions raised thereby, and shall “ deliver judgment” thereon containing the grounds 
on winch the decision is founded, and shall send to the Revenue Authority a copy of 
this judgment unddr the seal of the Court and the signature of the Registrar, and the 
Revenue Authority shall dispose of the case accordingly, or if the case arose from any 
subordinate Revenue Officer, shall forward a copy of this judgment to such officer, 
who shall dispose of the case in conformity with it. This last provision merely means 
that the Revenue Officer, in proceeding with the work in the course of which he was 
engaged when the question referred arose, shall be guided by the decision given, and 
shall make his assessment accordingly—the ultimate result being that he assesses the 
tax-payer at an amount which in his instructed opinion he judges to be right. No suit 
can be brought to set aside or modify the assessment when so made. The amount of 
the tax-payers’ liability is thus definitely fixed, but nothing more is done. The deci¬ 
sion of the High Court does not in any way enforce the discharge of that liability. It 
would appear to their Lordships that the word judgment ” is not here used in its 
strict legal and proper sense. 

It is not an executive document directing something to be done or not to be 
done, but is merely the expression of the opinions of the majority of the judges who 
heard the case, together with a statement of the grounds upon which those opinions 
are based. It amounts only to a ruling that a certain deduction claimed by a tax¬ 
payer to be allowed from the sum for which he has been already assessed to income- 
tax is not permissible. 

Should the tax-payer be sued for the income-tax for which he has been assess¬ 
ed, proof of the assessment would be but the first step in the litigation, not the final 
one. These circumstances would according to the judgment of Cotton L. J. in 
Standard Discount Company v. La Grange (1), go to show that however the order 
or decision might definitely and finally fix the amount of the assessment, it was. only 
interlocutory. The Revenue Authorities are undoubtedly bound to act up to the 
decision of the Court made under section 51 of the Income-tax Act. 

Bowen L. J, in his judgment in In re Knight and Tabernacle Permanent 
Building Society (2), appears to attach much importance to the fact that in a case 
where appeal is only made to the Court by special case to exercise its consultative 
jurisdiction, and make a decision or order of an advisory character, the arbitrator or 
other person asking for the opinion is not legally bound to act upon it, though he 
might be morally bound to do so. In a Scotch case of Peter Johnston v. Glasgow 
Corporation (3), where the reference was precisely the same in form as in the other 
case, the Court held that the Sheriff who had stated the case for the opinion of the 
Court was bound to act upon its decision, and would not be entitled to disregard it. 
It does not appear to their Lordships that the fact that the functionary who states a 
special case for the opinion of the Court is or is not bound to act upon it necessarily 
determines whether the order and decision of the Court is or is not merely advisory. 
In order to determine whether an order made by £ Court in a case stated is final or 
merely advisory, it is necessary to examine closely the language of the enactment, 
whether statute, rule or order, giving the power to state a case. 

When a case is stated for the “ opinion " of the Court, that word would serve 
prima facie to indicate that the order made by the Court was only advisopr. Where 
the case is referred for the “ decision ” or determination of a question, there is a 

prima facie difficulty in holding that the order embodying . thl % d " te ™^ t ‘° n n t ° h r / c e ^ 1 e 
sion is advisory, but the use of these words or one of them is not decisive. In the ^ 
o u'M Knight and Tabernacle Permanent Building Society (2), a case was stated 
for 'he opinion of the Court as to whether this So ciety had power to alter Us rules m 

(1) (1877)30. P. D. 67. ( 3 ) ( 191=3 S.C. 300. 

(2) (.1892) 2 Q. B. 613 at p. 619. 
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a certain way. The order made on this question was held to be advisory, but in giving 
judgment Lord F.sher dealt with the case of Ex parte County. Council of Ke it (1). 
In that case section 29 of the Local Government Act, 1888 (51 and 52 Vic. Ch. 41) 
provided that if any question arises, or is about to arise, as to whether any business, 
power, duty, or liability is or is not transferred to any County Council or joint com¬ 
mittee under this Act, that question, without prejudice to any other mode of trying it, 
may, on the application of a Chairman of Quarter Sessions or of the County Council, 
committee, or other local authority concerned, be submitted for decision to the High 
Court of Justice in such summary manner as, subject to any rules of Court, may be 
directed by the Court ; and the Court, after hearing such parties and taking such 
evidence (if any; as it thinks just, shall decide the question.” 


The Court in this case had only to deal with the question, which set of autho- 
nties should be charged with such and such portions of administration. Lord Esher 
Sald .I 2 , : 7 In the case of Ex Parte County Council of Kent (1), where a statute 
provided that a case might be stated for the decision of the Court, it was held that, 
though the language might prima facie import that there was to be the equivalent of 
a judgment or order yet, when the context was looked at, it appeared that the 
jurisdjction (of the Court appealed to) was only consultative, and that there was 
nothing which amounted to a judgment or order.” 


It would appear to their Lordships that, having regard to the authorities cited, 
and for the reasons already stated, the decision, judgment or order made by the Court 

the nrnn^r anH l ° f 1 ^ Inco ™ e ‘ tax Act J n this case, was merely advisory, and not in 

cmSrnS *h g f tJ enSe . term fina,t and thus ’ 50 far as these considerations 
are concerned, that the appeal is incompetent. 

rliont hf? I™" 1 ? Fin J a I’ h S WeV f r ’ , in the last resort contended that in any event his 
d ’w y ri-Ii tUe f° f K he K° ya . Prer °e ative . a right to appeal to His Majesty in 

theToyal Pr^ga^e ° W “ *“ ° Pe " ‘° him ’ aS * he to rely upon 

In any view it could not be exercised without leave granted And without 

question was fully considered, their Lordships wol te low t aSS mS to 

SrSnt ^ *° aPP6aI Wh6n ‘ he SubjECt had adequately de^i w^in^the 


Their Lordships will therefore advise His Maiestv that t 
tent and must be dismissed, and that the appellant S pay t, 

Solicitors for appellants : T. L. Wilson & C 0 . 

Solicitor for respondent: Solicitor , India Office. 


appeal is incompe- 
respondent’s costs. 



( 3 ) WitS (,8 9 *) a Q. B. 613 at 617. 


(O (1891) X Q. B. 725. 
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[ 64 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir William Ayling Kt., Mr. Justice Coutts Trotter and 

Mr. Justice Ratnesam. 

[28th March 1923.] 

Chief Commissioner of Income-tax, Madras. .. Referring Officer. 

v. 

Doraiswami Ayyangar and Brothers. .. Asscssees * 

Income-tax Act (VII of 1918) Sec. 2 (12- A )— Super-tax Act (XIX of 1920) Sec. 6— Joint 
Hindu family—Members registered ns a firm—When assessable as undivided family to super-tax on 
the income of the firm. 

The registration of the assessees, members of a joint Hindu family, as a firm as defined under 
Sec. 2 (12-A) of the Income-tax Act precludes the assessment of the family as an undivided family to 
super-tax on the income derived from the business of the firm, unless the firm so registered has been 
shown to carry on its business on behalf of and for the benefit of the joint family. 

The mere constitution of partnership between some members of the family by a formal docu¬ 
ment will not preclude the assessment of the income of the partnership to super-tax as part of the 
income of the undivided family, in cases where the partnership is conducted on behalf of and for the 
benefit of the joint family. 

Case [Referred Case No. 14 of 1921] stated by the Secretary to the Chief 
Commissioner of Income-tax, Madras, in his letter, dated the 5th August 1921, S. T. 
A. No. 27 under section 6 of the Super-tax Act of 1920, read with section 51 of the 
Income-tax Act of 1918 for decision of the High Court. 

CASE. 

I am directed to refer for the decision of the High Court under section 6 of 
the Super-tax Act, 1920 read with section 51 of the Income-tax Act, certain questions 
that have arisen in connection with a case of assessment to super-tax. 

2. Messrs. M. Doraiswamy Ayyangar, M. Chakravarthi Ayyangar, M. Seshadri 
Ayyangar, sons of Mr. M. Aramuthachariar, residing at China Bazaar Road George 
Town, Madras, are carrying on business in timber under the style of M. Doraiswamy 
Ayyangar and Brothers in Wall Tax Road, George Town, Madras. 

3. The petitioners have entered into a formal agreement of partnership dated 
io-ii-ii and are also a registered firm before the Collector as defined in section 2 
(12-A) of Act VII of 1918. 

4. It is admitted that partition has not taken place in the family in any formal 
way and for the purpose of this reference it may be taken that the family is still 
undivided in status. 

5. The firm claims that the capital of the firm is not the property of the joint 
family and that the profits of the firm are not the income of the joint family. 
They also claim that the father has no rights in the business though he has money 
invested in it and this is supported by the statement of the father himself. 

6 Definite evidence as to the nature of the capital with which the firm 
commenced trading not being offered, it is difficult to record any finding on this point 
and the reference is made on the basis that this point is not finally proved by the 


evidence available. 

7 The Collector has assessed the joint family including the members of the 
firm to super tax on the income of the business. The points on which a finding is 
requested are as follows :— 

(1) Does the registration of the brothers as a firm as defined under section 2 
(12-A) of Act VII of 1918 preclude the assessment of the family as an undivided family 
to super-tax on the income derived from the business of the firm ? 

(2) If not, does not the mere constitution of partnership between some mem¬ 
bers of the family by a formal document preclude the assessment of the income of the 

nartnership to super- tax as part of the income of the undivided fami lyj- ^ - 

-*(1923) I. L. R. 46 Mad. 673 ; 45 M. L. J.150 ; (1923) M. W. N. 413 ; 18 L. W. 96 ; A. I. R. 

(1923) Mad. 682 ; 74 Ind. Cas. 22. 
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On the hearing of the Reference, the Court required some additional particulars 
and passed the following 

ORDER. 

Before determining the questions referred to us, we must ask the Board 
of Revenue to find as a fact whether the original capital of the firm of M. Doraiswamy 
Ayyangar & Bros, was wholly or in part derived from the joint family funds 
Both sides should be allowed to adduce evidence. 


SUPPLEMENTARY CASE. 

I asked the Collector of Madras to record the finding of fact ordered in the 
above, after giving the assessee an opportunity to adduce evidence showing how the 
original capital of the firm of Messrs. Doraiswamy Ayyangar & Bros., was derived 
*.i\, whether from their joint family funds or from any other sources. ’ 

2. Mr. M. Doraiswamy Ayyangar the senior partner of the firm has deposed 

before the Collector of Madras that the original capital of the present firm consisted of 

the collected outstandings of two old firms in which he was a partner, that the present 

firm was started in December 1907 and that since then the capital of the firm has been 

increased by the addition of the accumulated profits each year up to date He has 

also said that none of his joint family funds were put in as capital in either of the two 

old. firms and that his three brothers who are partners with him in the present firm 

never put in any capital. He has not adduced any documentary evidence to show whe 

ther the profits that he derived in the two old partnerships in which he says he was a 

partner prior to 1907 were treated or were intended to be treated as his personal nro- 

P fH y °' r aS f r hC P rop !f ty °[ his j° int f amily, but the fact remains that he was a member 

hi stL J Sd th an fi y Wh f C M h 1 e , conducled bu siness as partner in the old firms and when 

tZ rln> d i th .® firm ? f M * Dora,swam y Ayyangar & Bros., in December 1907 and that 
the capital with which the present firm was started with the interest on it and the 

barters 6114 Pr ° fitS ° f thC firm Up t0 datc have been taken in equal shares by the four 

he two partnerships \ prior to x 9 o 7 in his personal capacity and hTs pXs from 
those firms were not the income of his joint family it is strange that the profits th5 
he earned from those two firms which amounted to Rs.32 8?6-vt on Tt , P ,* h j 
must have been much larger in December 1920, whenThe allied mJLV™ and 
the brothers was reduced to writing, should have been shared by ? thffm“ 

brothers. This fact shows that Mr. Doraiswamy Ayyangar himself intended to tr ♦ tu* 
presem fim, as the common property of himself aid hfs brokers “three bro h 
of Mr. Doraiswamy Ayyangar were admitted to the partnership only inDecember , 
(please see assessee’s statement dated 25-2-21 at pp. 112-1x4 Collector's 5 9 ° 7 

not have any right in the profits made by Doraiswamy Ayyangar prevfous o th^t 
except as members of a joint family and co-Darren**™ w ;hL Srr* • to that date 

The fact that the father who is about 70 ye^rs old and who^is {? 0rais J vamy Ayyan ^ ar - 
of the joint family is not declared in the partnershin rWH k th ° n y 0ther memb er 
sent firm—this may be a speciafa^S^anno ^ pre ' 

camed on for the benefit of the joint family The 1“ * th firm was not 

12-1912 Which amounted to RsV.oo ooowereshoWin tt nLTTA Up to »»- 
Ayyangar and continued to be shown in his name i ^ Mr ~ Dor aiswamy 

sxst December r 9 r8, when the total "mount the c edi of M each year u * *° 

I s ; -.^3,286-20-7.. On this date this sum togethe witMhe nrofiTT Ayyan S ar 
lated between 31-12-1012 and .. profits that accumu- 

ferred to the names of Mr. Doraiswamy Ayyangar'fif Bros^Tl? 6,3 / 6 ’ X " S was trans ’ 

of the intention of Mr. Doraiswamy Awangar and K \u' S £a ? is vacant 

S^,; heir C ° mm0n b6nefit and * is brothers C^rac^callyTorTthe 
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4 The assessees father financed the senior partner M. Doraiswamy Ayyangar 

in the conduct of business in his two old partnerships, but it is said that he did so 

merely as a creditor of the partnerships and did not invest the family money as 
capital. 

The Collector reports that no documentary proof has been adduced to show 
whether the money so given for the business was the family property and whether it 
was only an ordinary loan or invested capital. The fact that interest was being paid 
on the money that stood in the father’s name cannot prove that the money was only 
given as a loan. The assessees have been charging interest on the money shown in 
their concern names, viz., (i) M. Doraiswamy Ayyangar, (2) M. Doraiswamy Ayyangar 
and Brothers and a division or allotment of profits and assets of the firm was never 
made before 20-12-1920 when the partnership deed was drawn up in order to claim 
separate assessment to super-tax. 

5 - On the whole no adequate evidence has been adduced which would enable 
one to record a finding as a fact whether the original capital of the firm was wholly 
or in part derived from joint family funds. It can only be inferred from the conduct 
of the assessees and all the circumstances of the case that appellants intended to 
trade as a joint family and did trade as such. 

Government Pleader (C. V. Anantakrishna Ayyar), for the Referring Officer. 

A. Krishnaswatni Ayyar and Af. Subbaraya Ayyar, for the assessees. 

The JUDGMENT of the Court was delivered by 

COUTTS TROTTER J.—This is a case stated by the Chief Commissioner of 
Income-tax to the High Court under section 51 of the Income-tax Act (VII of 1918) 
read with section 6 of the Super-tax Act, 1920. The question for the decision is 
whether the assessees who are the registered firm of M. Doraiswami Ayyangar & 
Brothers are assessable to super-tax as an undivided Hindu family and the specific 
questions put to us are as follows :— 

“(1) Does the registration of the brothers as a firm as defined under section 
2 (12-A) of Act VII of 1918 preclude the assessment of the family as an undivided 
family to super-tax on the income derived from the business of this firm ? 

“2. If not, does the mere constitution of a partnership between some mem¬ 
bers of the family by a formal document preclude the assessment of the income of the 
partnership to super-tax as part of the income of the undivided family ?” 

When this case first came before us we thought it necessary to have more in¬ 
formation than was afforded to us by the original case stated and therefore referred 
the case back for a finding of fact as to whether the original capital of the firm was 
wholly or in part derived from joint family funds. The answer to that is to be found 
in the Commissioner’s letter, dated the 5th of August 1922, the concluding paragraph 
of which runs as follows ‘‘On the whole no adequate evidence has been adduced 
which would enable one to record a finding as a fact whether the original capital of 
the firm was wholly or in part derived from joint family funds.” To that is appended 
the following statement “it can only be inferred from the conduct of the assessees 
and all the circumstances of the case that appellants intended to trade as a joint 

family and did trade as such.” . - 

We desire to say with regard to this last statement that it is in no way relevant 
to anything that we referred back to the Commissioner, that we decline to treat it as 
a finding of fact by which we are bounddn framing our answer to the questions refer¬ 
red to us. It appears to us to be a deduction of law from known circumstances rather 
than a finding of fact, but in any event, we disregard it as being in no way called for 
in connexion with the matter that has been referred. In any event it is vitiated by 
the laxity of reasoning which led up to and is evidenced by, the language in paragraph 
. of the same document in which it is said that ‘the four brothers practically form 
the ioint family.” A joint family consists of certain definite persons and any given 
individual must either be a member of it or not. The general legal position appears 
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to us to be beyond doubt. Members of a joint family may engage in trade in such a 
way as to embark on the adventure funds of the joint family and pledge its credit to 
their undertaking. On the other hand the members of a joint family may embark on 
a trade without involving the funds of the joint family in it, and in that event, their 
profits .as traders would be self-acquisitions and the losses would not be recoverable 
from the joint family property. The members who actually take part in the trade 
may enter into a deed of partnership between themselves or between themselves and 
a stranger partner which of course would regulate their dealings inter se and with the 
stranger partner but need not necessarily affect the question as to whether and how 
far the property of the joint family is to be regarded as involved in the adventure. It 
is not conclusive to show that some funds of the joint family were invested in the 
trade; because they might have been borrowed by the trading members as a loan of a 
definite sum to be repaid by the trading firm just as if it was a loan from strangers. 
In the present case the accounts appear to show that such a course has been pursued 
here an dthat the amounts advanced by Mr. M. Aramuthachariar, the father of the as- 
sessees and apparently the manager of the joint family of which they are all admit¬ 
tedly members, were treated as a mere loan for the purpose of the business to be re¬ 
paid with interest in the ordinary way and not as an indication that the business was 
conducted as a joint family business. But that is a question of fact and inference 
which is primarily at least for the determination of the Commissioner and not of this 

Lourt. We therefore answer the questions put to us in the only way we can answer 
them on the materials before us : 


An ^ <• Ye j’ f UnIe ^ S ! he firm so re e istered has been shown to carry on its business 
on behalf of and for the benefit of the joint family. 

(2) The answer is in accordance with the preceding answer. 

... The , m ^ re constitution of a partnership between some members of the family 
mil not preclude the assessment in cases where the partnership is conducted on behalf 
of and for the benefit of the joint family. 

As we have been unable on the materials before us to give a final determi 
nation of the rights of the parties we make no order as to costs. 


[ 5 fl] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir William AyHn?, Mr. Justice Coutts Trotter and 

Mr. Justice Ramesam. 

[29th March 1923.] 

Secretary, Board of Revenue (income-tax), Madras. .. Referring Officer. 
The Mylapore Hindu Permanent Fund, Ltd. .. Assesses* 

if taxaUe e, pr.f tarmd J n * 

MdtaiE: cap™a*"™h S cHted’en a tiX t by l it s blregistered und « «>e 

merits, and the income of the Fund was derived cKIaA. J • 4 members by way of periodical nav- 

^ ,0a °H given ejlC,USive, y to its members, every one of Them*brinHIISrt T ° v . erdu ® subscriptions 
und occasronaUy from interest from outsicte investments with banks * * rules to take 

its own members was not 
t Act, though the Fund 

Y~*life TTSLT* ZTr ^ ^ itS 

Equitable Life c * ° 889 ' 14 A PP- Cas - 3*1. Followed. 

Society y. Afallattdine , (1897) 2 Q. 'Distinguished. 00} MA* 

76 Tn/rlViiy L - R - 47 Mad 1 5 (* 9 * 3 ) M. w. N. 409 ; *o L ™ -- - - - 
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The interest earned by the 
with outside banks was taxable. 


Fund by way of interest on occasional deposits of its surplus 


funds 


Case (Referred Case No. 17 of 1921) stated by the Secretary, Board of 

Revenue, Income-tax, Madras, in his letter, dated 6th October 1921, in Income-tax 

Appeal No. 2 of 1921-22, for the decision of the High Court. 


CASE. 


I am directed to refer the following case to the High Court. 

2. The Mylapore Hindu Permanent Fund, Limited, was registered as a 

company on the 14th November 1872 under Act 10 of 1866, the Companies Act. The 
memorandum of association shows that the objects of the association are :_ 

(а) to enable persons to save money, 

(б) to invest their savings, 

(c) to secure loans at favourable rates of interest, and 

(d) to So all such other things as may be incidental to the above objects. 

3. The method of conducting the business is as follows :— 

Each shareholder pays Re. 1 per month for a period of seven years, i. r., a 
total sum of Rs. 84 in all. At the close of this period his account is closed and he is 
entitled to receive Rs. 102J, on account of his share. The total of paid-up monthly 
subscriptions forms the capital of the Company. Shareholders are also entitled to 
borrow money at favourable rates from the Fund and to receive a share in its profits. 

4. The Company derives its income (1) from loans to members, (2) from 
certain fines and fees charged to them for default in payments or for services rendered. 

5. The Company has been taxed this year on the whole of its earnings less 
actual expenses. In appeal it was argued that the Company was entitled to deduct 
from its earnings for income-tax purposes the whole of the “ guaranteed interest,” 
that is to say, the'whole amount which is due to the shareholders in a given year in 
pursuance of the arrangements above referred to by which each shareholder at the 
close of the seven years receives Rs. 102$, in return for his Rs. 84. It was urged for 
the Company that this interest is expended in order to obtain capital for the business, 
and therefore should be deducted in accordance with the terms of section 9 clause (2) 
(iii) of the Act. 

6. The case of the Company is somewhat peculiar. It is rather a mutual 
^benefit society than a trading company. On the other hand it does not come under 
the definition of company in section 2 (7) of the Act. 

7. Its entire capital consists of the subscriptions of the members who are share¬ 
holders and of deposits made by the shareholders in addition to the subscriptions. 

8. The whole of the “ profits ” of the Company are derived from the same 
source, that is, from interest on loans or fees. As regards their origin, therefore, there 
is no distinction hetween the so-called “ guaranteed interest ” and any other part of 
the Company’s profits. They are both earned on the same capital and by the same 
method. The so-called guaranteed interest is on the same footing as any other dividend. 

9. The Company claims that two classes of profits may be distinguished, that 
is to say, that a portion of the profits—the guaranteed interest—is distributed in 
order to attract the subscribers’ capital and must therefore be regarded as interest on 
capital borrowed, and the balance alone is to be treated as the true profits of the 

Company. 

10. It is difficult to support this distinction. The shareholders are them¬ 
selves the subscribers of the capital, the earners of the income, and the beneficiaries 
by way of favourable loans. They subscribe the capital, earn profits by means of 
their own capital, and pay interest and distribute the profits to themselves. 

The fact that they agree to distribute a certain proportion of the profits as 
fixed interest seems to be immaterial. 
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11. The allegation that it is necessary' to allot the so-called guaranteed 
interest in order to attract the subscribers is at once open to dispute and irrelevant. 
It is quite as likely that what attracts the individual to join the association is the 
prospect of a loan on easy terms. Besides, what attracts people to take ordinary shares 
in the company is the prospect of earning dividends, but a company cannot deduct 
dividends from its taxable profits. 

12. It is true that it is the individual who is the shareholder, and-that it is the 
association of the shareholders that earns the profits, but this is true of all the pro¬ 
fits. It is admitted that the balance of profits after paying the guaranteed interest is 
taxable, but this also is eventually payable to the individual, and is earned on the 
combined subscriptions paid by the individual members. The whole subscribed 
capital is share capital and not borrowed capital. It is • distinct from the deposits 
made by shareholders on which interest is payable. The interest paid on these sums 
is allowed as deductions from the taxable income. 

13. The Board has accordingly held that the whole of the income is taxable 
and that no deduction is allowable as claimed. The case is one of some difficulty, 
however, and is therefore referred to the High Court at the request of the appellant. * 

I am directed to add that the Board will be glad to furnish any further particu¬ 
lars of the case required by the High Court. 

Government Pleader (C. V. Anantakrishna Aiyar), for the Referring Officer. 

A. Krishtuzswamy Aiyar , N. Rama Rao and T. S. Srinivasa Rao , for the 
assessees. 


The JUDGMENT of the Court was delivered by 

RAMESAM J.—This reference under section. 51 of Act VII of 1918 relates to 
the assessing of the Myiapore Hindu Permanent Fund for purposes of income-tax. 

• y he ^ un ' 1 ^ as established in i8 7 2, being registered under the Indian Com¬ 
panies Act of 1866. It then started with 11,904 shares and gradually increased the 
shares up to 119,047 shares. A shareholder subscribes one rupee per share per 
mens«n and at the end of seven years draws Rs. 102-8-0 and then he ceases to ^e 
shareholder {qua that share). The rate of interest works out at slightly less than 

till 1 intCrCSt - of Rs. 18-8-0 thus earned* on 

each share is Ascribed as the guaranteed rate of interest. Other rules reduce the rate 

W1 . thdrawa ! w,tb p seve " years. A shareholder has to pay interest 
on the subscription if not paid within the time prescribed by the rules. The Fund 

gives loans to the shareholders, divided into ordinary loans and SDecial inane n 

sionally, when there are large amounts not borrowed by the shareholders they may^e 

her of shares and the number of ^ “the^LThetS & 

of the - F -V h3t number 

presenting only the maximum limit and that its earnings consist of fifTh'fl 9 ’°f 7 
from the shareholders either on loans or on overdue { J V < ? iefly interes t 

mterest from outside investments ; so far as the ? i S a . nd ^ occasionally 

it is conceded on both sides that the amount earned .s Hab e“to *! COnC< ™' d 
whole controversy centered on the first item As to thi« if* mcorne - tax and the 
case is governed by New York Life Insurance Co me th *‘ ‘he 

7“-—--—-- * * { y ies UJ. I he principle of 

(1) (1889) 14 App. Cas. 381. 
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The' and - »“M, 

the language of Lord Watson (pp. 393 - 4 ) "it represents^ ^r^aterfTsmemS; 
and the members are the participators of its profits and “ r rl/nnt k , ? mbers ’ 
complete identity can be destroyed or even impaired bv their in ? mI 5, th ? t their 

Lcdou As'Mnce Corpora,,?,, (,). v ‘ 

the ground that the profits were made and meant to be nnH P rw r P ' 3q6) on 

bers but from those it dealt with. There were in that ™ se 1 “ S T™' 

holders and the assured. In S/yles’ case (c) and in th » i bodies - the share- 

dealt with and the participators are identical. To the same effect are Uid^f 
observations at p. 4 o 9 and Lord Macnaghten’s at p. 4“ wheff “b"' 
case as one where the business is a mutual undertaking pure and simple In Eaui 
table Ltfe Assurance Society of the United States v. Bishop ( 2 ), the shareholders 

..iss 

Divisional Court is reported in Leeds Permanent Benefit Building Society v. . 17 ,,/. 
tandcu.eU) The learned Judges (Willes and Grantham ]].) observed : “fhe case of 
Nen> Yo 1 k Life Assurance Co v. Styles (5) was not in point, as the society is not a 
mutual society , whereas that Insurance Company was (at p. 652) On appeal the 
whole argument turned on the application of Clerical, Medical and General Life 
Assurance Society v. Carter (6), and no reference was made to Styles' case fc) either 
in the judgment of the Court of Appeal or the arguments before it and the decision of 
the Court of Appeal is no authority on the point now discussed. In that case a bene 
fit building society consisted of two classes of members. (1) investors each of whom 
invested one or more sums of .£100 and (2) borrowers who did not invest but 
borrowed from the society on shares or fifth-parts of shares and pay 2 s. 6d. per share 
or 6d. per fifth part of a share per week to the fund after the borrowing, this suifl 
being intended to be a discharge of (1) the interest on the loan and (2) the principal. 
The resemblance between that case and the present one is in the fact that both the 
investors and the borrowers participate in the surplus and that the investors are like 
the shareholders in the present case but the difference consists in the fact that the 
borrowers are not like the shareholders ^nd an investor can never be a borrower. It is 
obvious that the fact, that, while the investors only were the capitalists, the final 
participators consisted of the investors and borrowers, prevented its being a mutual 
company. If the real company in that case is regarded as consisting of the investors 
only, the income was earned from outsiders only and Styles' case (5) cannot apply. 
This must have been the view of the Divisional Court, the borrowers being regarded 
as outsiders. It is clear that their payments of 2s. 6d. per share or Cd. per fifth part 
of a share per week can bear no analogy to the sums of £100 contributed by the in¬ 
vestors and the final participation of the borrowers in the profits was considered as 
a bait to them and as a reduction of the interest they pay and not to alter their posi¬ 
tion as outsiders. Glasgow Corporation Water Commissioners v. Miller { 7), and 
Mullingar Rural Council v. Roicles (8), relate to the supply of water by the Glas¬ 
gow Corporation and the District Council of Mullingar and cannot help us in the pre¬ 
sent case. In Carlisle and Silloth Golf Club v. Smith (9), Buckley L. J. says at p. 
82. “ A man cannot make a loss or profit out of himself, and that was the ground of 
the decision in New Y< rk Life Insurance Company v. Styles (5).’' 


(1) 

(2) 
(. 3 ) 
(4) 


(1S85) 10 App. Cjs. 43$. 
(1900) 1 O. IS. 1 77 - 
(1897) ^ <,>. I?. 402. 

( 1897) 76 I -. T. 630. 

(9) 


vs) (1889) 14 App. Cas. 3S1 

(6) (1889) 22 Q . it. D. 444. 

(7) (1SS6) 2 Tax. Cas. 131. 

(8) (1912) 6 Tax. ('ag. S3. 


t 19 U) 3 K. IS. 75- 



ALCOCK ASHDOWN & CO. v. CHIEF REVENUE AUTHORITY. 


221 


I am therefore of opinion that all earnings of the Fund from within are 
governed by Styles’ case and not liable to be taxed: 

The Government must pay the costs of this reference to the other side. Fee 
Rs. 250. 


[66] PRIVY COUNCIL. 

Present -.—Viscount Haldane , Lord Phillimore and Lord Carson. 

[7th June 1923.] 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Alcock, Ashdown and Company, Limited. .. Appellants * 

v. 


Chief Revenue Authority, Bombay. . . Respondent. 

Hirh r!H°T“r? ACt Section 51— Mandamus—Duty to state case-jurisdiction of 

High Cottf’t— Excess profits duty—Government of India Act , iqi c. Section 106 ca 1 + 

Relief Act (/ ,/ ,877), Seetiom 45 -Excess Profits Duty Act\x of fg/g) 2 -SpecfiC 

.0.8 dUty ° f !. he 9 hi< T f Rev enue Authority under section 51 of the Indian Income-tax Act 

refer,tt ° the H ‘* h Court when in the course of an assessmeTa sedous 

Julius V. Lord Bishop of Oxford. (1880) 5 App. Cas. 214, Applied. 

v?“■ orde : 

sxzi' ,he revenue/ ' so ~ ,o b ' “ d •*>« 

tutt «a?r asire 

7 - 8 . V - »"» ** > I- T. C. lJ3 . 44 Mad. 

Judgment of the High Court (1I.TC. 97). reversed. 

Appeal (No. 62 of 1922) from an order of the High Court (OctoW •** \ 

thTspedfif Relief Act (foT^n)^ appdlants for “ order u ° der section 45 of 

..... "rr“ ?«—-»«• 

charge the assessment under section 2 3 o the Indfan ft™ 7^! Au A hority t0 dis ’ 
as applied by section i S of the Excess Profits ^ ^ * Ct (VI1 o£ “ 9 I*). 

deduction ought to have been made in accordance^wfth . onth ?2 round that a 

sub-section 1 (b), of the Excess Profits Dutv Act inro - fifSt pr ° vis .° to sect, °n 6, 
chargeable on account of an increase of averJj 1 9 9 J in computing the profits 
end of the accounting period or in th*’«i a ^ lta em Pl°yed in the business at the 

High Court under sfeSl’, of roM ‘ IV"' ° PM ° n ° f 

duty by section 15 of the Excess Profit n , ct V 19x8 * as applied to excess profits 

which the appellants claimed the deductioL apraLfftm they'd The ^instances in 
Committee. appear from the judgment of the Judicial 

t°a 
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of thp Wp-fi PF ? 11 f n f tS A aPPll t d t0 thC High Court by P €tition Paying under section 4S 

undPr fh t l8?7 ’ that the Chi€f Revenue Authority might be ordered 

y ,? , r . the ena ctments above mentioned to state a case and refer to the Court the 

iai8Tlf questlon V name y Whether the cash and investments on December 31, 
1918, should be taken into consideration for purposes of excess profits duty alter¬ 
nately they prayed that the Chief Revenue Authority should be ordered to hear and 
determine their application to him and refer the said question. 

_• n f ant , ei J, a rule ’ w . hich w as subsequently argued before a Divi¬ 

de vpT ( , Macleod J- and Fawcett J.) On October 21, 1920, the learned Judges 
del vered jucigment discharging the rule on the ground that the question was one of 

fact. I he proceedings are reported at page 97 « >te under the title, In re Bombay 
and Persia Steam Navigation Company. 


4.? 23 u M 1 a> ', 4 ' 7 : r 9 aus °'‘ K C - Lattcf ,CC and C y“ the appell- 

nts.— Fhe High Court had jurisdiction to make an order in the nature of a mandamus 

under section 45 of the Specific Relief Act, 1877, since there was a statutory duty upon 

the respondent under section $r of Ihe Indian Income-tax Act, 1918. The question was 

not one of fact, but of the true construction of the Excess Profits Duty Act, 1919. 

The appellants under their memorandum of association had power to invest surplus 

capital. Sums so invested were capital "employed in the business” within the meaning 

of section 6 of the Excess Profits Duty Act, 1919. That Act differs materially from 

the English Acts dealing with excess profits duty : see Finance (No. 2) Act (5 & 6 

Geo. V, Ch. 89) Sch. IV. (They were stopped). 

Dunne K.C.. and Reginald Hills, for the respondentThe High Court had 
no jurisdiction to issue any proceedings in the matter having regard to section 106, 
sub-s. 2, of the Government of India Act, 1915, which excludes jurisdiction "in any 
matter concerning the revenue” : Spooner v. Juddow (1) ; Chief Commissioner of 
Income-tax v. North Anantapnr Gold Mines (2). Section 52 of the Indian Income- 
tax Act, 1918, supports the view that there was no jurisdiction. Further, section 51, 
sub-s. i, of that Act does not cast a duty upon the Revenue Authority to state a case 
upon application, but gives him a discretion in the matter. The language of the sub¬ 
section excludes the application of the principle laid down in Julius v. Bishop of 
Oxford (3). • But in any case the High Court did consider the point of law which the 
appellants wish to raise and expressed a view adverse to it. It would therefore be- 
idle to send the matter back for a case to be stated, as no appeal lies from a decision 
of the High Court upon a case stated under section 51: Tata Iron and Steel Co. 
v. Chief Revenue Authority. (4) 


June 7.—The JUDGMENT of their Lordships was delivered by 


LORD PHILLIMORE:—This is an appeal from an order made by the High 
Court of Judicature at Bombay on October 21, 1920, discharging with costs a rule nisi 
directed to the Chief Revenue Authority of Bombay, whereby the Authority was called 
upon to show cause why he should not be ordered to refer to the Court for its decision 
certain questions stated in Exhibit D to a petition presented to him, or in the alterna¬ 
tive why he should not hear and determine according to law the application of the 
petitioners. 

The following is the matter in dispute. The applicants for the rule, Alcock, 
Ashdown and Company, Limited, the present appellants, were called upon under the 
Indian Excess Profits Duty Act, 1919, to make a statement of their profits for the year 
1918. Under the powers given them by the Act they elected to have the standard 
of their profits ascertained upon an average of the four years 1913,1914,1916 and 
1917. They thereupon made a return of the average capital and the average profits 
of these four years and of their capital and profits for the year 1918, whereby they 


(1) (1850) 4 Moo. I. A. 353. 

* 

(2) 1 I. T. C. 133 ; 44 Mad. 718. 


(3) (1880) 5 App. Cas. 214 at p. 222. 

(4) 1 I. T. C. 206 ; 47 Bom. 724. 
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purported to show that the percentage of profit for 1918. was not in excess of the 
average profit on the average capital of the four standard years ; and they claimed, 
therefore, to be exempt from excess profits duty. 

The Collector of Income-tax, however, made an assessment upon them whereby 
he brought out their excess profits at upwards of 17 lakhs of rupees, on which a 50 
per cent, duty would have to be paid after some minor deduction had been made, and 
he required the payment of this duty by three instalments. 

The appellants appealed to the Chief Revenue Authority, and their appeal was 
heard on the 3rd August, 1920. At the hearing of that appeal, counsel for the appel¬ 
lants asked the Authority to state a case for the opinion of the High Court, and by 
letter dated the stfi their agents set out the questions upon which they desired the 
case to be stated. In the meanwhile, and apparently before this letter had reached 
the Authority, he, by letter dated the 5th, informed them that at the hearing he had 
confirmed the assessment made by the Collector of Income-tax. In his letter he 
further said that it had been decided that as the law was quite clear on the point, it 
was unnecessary to refer the case to the High Court. 

On the nth August the Authority sent an answer to the agent’s letter of the 
5th—which, by some accident, is referred to as dated the 4th. This answer was to 
the following effect:— 

I have the honour to state that the appeal was finally decided by me on the 
3rd instant. A reference to the High Court was deemed unnecessary. 

In calculating the income liable to duty, income from investments excluded 
from business capital has been specifically excluded. This is added as, from your 
letter under reply, you seem to be under some misapprehension and think that such 
income has also been charged with duty. ” 

Thereupon the appellants obtained the rule nisi. In their petition to the Chief 
Revenue Authority they had made the following averment:— 

The Collector has disregarded the first proviso to section 6 (1) of the Act, 

and has held that the investments of the petitioner did not form part of the business 

capital of the petitioner, notwithstanding that under section 6 (1) (b) (iii), under which 

the petitioner is to be assessed, the interest on such securities is to be brought into 

account and notwithstanding the nature of the petitioner’s business. The Collector 

has arrived at his assessment by a compromise which is not justified by the provisions 
of the Act. ” 


The application for the rule was supported by an affidavit of which the follow- 
wg are material passages :— 

During the war it was impossible for Messrs. Alcock, Ashdown and Company 
lamjted, to expand their business by the erection of new buildings and it was impossi¬ 
ble for them to obtain plant, machinery, stock and materials, and that therefore part 
of their profits which were bona fide retained in the said business for the purpose of 
expanding the same had to be retained in the form of cash and investments pending 
such tune as they were able to expend the same for the purposes aforesaid. In 
addition to such accumulated profits the said cash and investments included 
Rs. *2,07,984-5-3, which the Company owned. 

' On the 31st December, 1917, their cash and investments amounted to 
**• 23,70,478 and on the 31st December, 1918, to Rs. 50,13,786. 

, , By the 31st December, 1919, the said item of cash and investments hatf been 

reduced to Rs. 32,77,555, and now stands at the sum of Rs. 30,15,292.” 

• And , there was a further submission that an allowance of 6 lakhs was 

allowance of an arbitrary figure. as 

Q . »°* sh °T ing cause the Authority exhibited to an affidavit copies of “ the deci 

A^L w ° r L d . 3 ’ the reasons forthe decisions, of the primary Revenue 
uthoNty and of the Chief Authority on appeal. From these it appears that both the 
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Revenue Authorities had purported to follow the Drincinlp of *• , .. 

by them in a previous case, whereby they, had arrived at die ronr? \T * ld d ° Wn 
lating capital, only the capita, actually employed in the^ butessti'To tel l “J"* 
account; that in this case the Income-tax Collector found that .50 lakhs of nmi* ° 
invested in securities or kept as fixed deposits in other concerns that in his vi 
money was money employed in those concerns and not in the busi'ness of t!^e com! “ 
that from the statement of the representative of the appellants it aDDeareri th 
most about 16 lakhs would be required in the near future for ,? Ppeared a ! the 
business, that the whole of it could be safely disregarded in comn.nhJ ‘’“fT ° f the 
ed in the business, but, however that might be, hf (the Collector) hfd fHIl* e ” P 
trary figure of about 6 lakhs which he thoughtmightbeS * 
rdy set as.de but required for business purposes, arfd, regarding the rest as caoiTn^; 

- its, saa*«—* - a 

.. . ' Nh * n ? be matter came on for argument before the High Court the first ones 

.on o be deeded was whether the Court had any jurisdiction to order the Authority 

_ of 1 I ]■' T hlS WaS argued before the Hi S h Court u P on the language of sectio^ 
51 of the Indian Income-tax Act of 1918. which is made by the Excess Profits Duty 

ford^n^P 6 H ° i° Ca ! eS UndCr thiS Act - But in thecase Prepared for their 
Lordships Board and in the argument before their Lordships, the objection to the 

jurisdiction was put more broadly. The High Court of Bombay in considering this 

point merely applied itself to the question whether or not the Authority had a duty in 

r: anCe V° State a 'case. But as the point was raised before iheir Lordships 
it took the form of saying that even if the Authority had a duty, the Court could not 
require him to exercise it ; and for this purpose reliance was placed upon the well- 
known general purview of Indian legislation which excludes matters of revenue from 
the consideration of the ordinary Civil Courts, the principle being exemplified in the 
case of Spooner v. Juddow (1), decided in the year 1850. and upon section 106 -sub¬ 
section 2 of the Government of India Act. and lastly, upon a recent decision of the 
High Court of Madras, given since this case was before the Court of Bombay [ Chief 
Commissioner of Income-tax v. A’c rth Anantapur Geld Mines, Limited (2)]. 

Upon the point thus broadly stated, their Lordships have no difficulty in pro¬ 
nouncing a decision. To argue that if the legislature says that a public officer, even a 
Revenue officer, shall do a thing, yet the Specific Relief Act would not be applicable, 
and there would be no power in the Court to compel him to give relief to the subject,’ 
is to state a proposition to which their Lordships must refuse assent. Section 45 of 
the Specific Relief Act enables any of the three High Courts to “make an order requir¬ 
ing any specific act to be done or forborne.by any person holding a public 

office, whether of a permanent or a temporary nature, or by any corporation or inferior 
Co.urt of Judicature,” provided that “such doing or forbearing is, under any law for 
the time being in force, clearly incumbent on such person or Court in his or its public 
character, or on such corporation in its corporate character” and subject to certain 
other conditions not material to this case. 


It is true that the section is not to authorise the High Court “to make any 
order which is otherwise expressly excluded by any law for the time being in force.” 
The excluding law is suggested to be the already cited clause in section 106, sub¬ 
section 2, of the Government of India Act, which is in the following terms :— 

“ The High Courts have not and may not exercise any original jurisdiction in 
any matter concerning the revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and practice of the country or the law for 
the time being in force.” 


(1) (1850) 4 M. I. A. 353. 


(2) 1 I. T. C. 133 ; 44 Mad. 718. 
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In their Lordships, view the order of the High Court to a Revenue officer to 
do his statutory duty would not be the exercise of “original jurisdiction in any matter 
concerning the revenue,” and the latter part of the clause need not be considered, for 
the proceedings in this case had nbt to do with the collection of the revenue, but with 
the preliminary assessment to ascertain what that revenue was. 

There remains, however, the question which was also considered by the High 
.Court of Madras, though rather as a branch of the question on which their Lordships 
have just pronounced their decision than as a separate point in itself, and which was 
considered by the High Court of Bombay in the present case and in anotjier case 
which has recently been before their Lordships. This question the Bombay Court 
determined adversely to the Chief Revenue Authority, holding that there would be 
under section $ 1 of the Income-tax Act a duty to slate a case if a point of law arose. 
Here it is necessary to refer somewhat in detail to the provisions of the two Acts 

™. lon r ? °, f Excess Profit Uuty Act. 1919, says that the provisions of various 
sections, including section si, of the Indian Income-tax Act, 1918, shall apply, with 
such modifications, if any, as may be prescribed, as if the said provisions referred to 
excess profits duty instead of to income-tax, and every officer or authority exercising 
powers under the said provisions may exercise the like powers under this Act in regard 
to excess profits duty as he or it exercises in regard to income-tax under the said Act.” 

Section 51 of the Indian Income-tax Act must be set out at length :_ 

S. 1 * W If * J he cou rse of any assessment under this Act or any proceedings 
in connection therewith other than a proceeding under Chapter VII, a question has 

r"eundt re u“ CVeV °J ^ ° f ** “°f W 

f d Ch f R J venue Authority may, either on its own motion or on 

. f f rom . Revenue . officer subordinate to it, draw up a statement of the case 
and refer it, with its own opinion thereon, to the High Court and shall sn rAfw 

f ^ assessee, unless it is satisfied that the^pplfcjf 

tion is frivolous or that a reference is unnecessary. apphca- 

case are"s ( ufficL t t h to H in h aWe°k rt to Tl that ^ statements contained in the 

tt'c “if- Co “" ° n lhe ; ' pplK1 ' , '’ ri °f “ 

it* 5 *' '."ss'fesxsi; »« 

satisfied that the application *•»% ? pphcatlon of the P^son to be assessed, if he !s 

that the ° r that * he reference is unnecessary an d 

tion was frivolous and^he ^ ^ ^ » 

ztsts.'&fir ,h .“ “ » 

“Asrysasaj-kt r» 
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that case aside. The rule here is supported upon the earlier part of the section. No 
doubt that part does not say that he shall state a case, it only says that he may. And 
as the learned counsel for the respondent rightly urged, “may” does not mean “shall.” 
Neither are the words “it shall be lawful” those of’compulsion. Only the capacity or 
power is given to the Authority. But when a capacity or power is given to a public 
authority, there may be circumstances which couple with the power a duty to exercise it. 
To use the language of Lord Cairns in the case of Julius v. Lord Bishop of Oxford 
(i): “ There may be something in the nature of the thing empowered to be done, 

something in the object for which it is to be done, something in the conditions under 
which it is to be done, something in the title of the person or persons for whose bene¬ 
fit the power is to be exercised, which may couple the power with a duty, and make 
it the duty of the person in whom the power is reposed, to exercise that power when 
called upon to do so.” 

In their Lordships’ view, always supposing that there is a serious point of law 
to be considered, there does lie a duty upon the Chief Revenue Authority to state 
a case for the opinion of the Court, and if he does not appreciate that there is such a 
serious point, it is in the power of the Court to control him and to order him to state 
a case. 


So far their Lordships are in agreement with the High Court. Their remains 
the question which has led to this appeal. The High Court has apparently con¬ 
sidered that there is no serious point of law involved in this case. It was, indeed, 
contended by counsel for the respondent that the High Court had accepted- the posi¬ 
tion that there was a question of law and then had gone on to decide it adversely to 
the appellant ; but their Lordships think this contention inadmissible. If there is a 
point of law, it ought to be decided in a regular manner and upon proper materials ; 
and here it should be said that the manner is not regular and that it is at least doubt¬ 
ful whether the materials are complete. 


Their Lordships must therefore consider whether the High Court should have 
ordered a case to be stated. This, as it appeared to the learned Chief Justice, de¬ 
pended upon the question whether the Chief Revenue Authority had reasonable 
grounds for being satisfied that a reference was unnecessary. This is not quite the 
way in which their Lordships would put it. But to proceed: In the view of the Chief 
Justice profits not employed in the business are not capital for the purpose of this Act, 
and profits intended to be employed in the business are not therefore necessarily to 
be treated as capital, and finally, whether profits are or are not employed in the busi¬ 
ness is a question of fact to be determined by the Authority- Fawcett J. agreed, and 
held that it was not shown to be clearly incumbent on the Chief Revenue Authority 
to refer these questions to the Court, and that he had reasonable grounds for being 
satisfied that the reference was unnecessary. 

Quite recently in the case of Gas Lighting Improvement Company , Limited , 
v. Commissioners of Inland Revenue (2), before the House of Lords, a decision has 
been given on the English Excess Profits Act, the terms of which, so far as they differ, 
are less favourable to the present appellants than the terms of the Indian Act. In 
this case the House decided against the tax-payer that the question whether capi a 
placed in a particular investment was capital employed in the business or was no • 
not a pure question of fact upon which the decision of the Income-tax Commi 

would be conclusive but was a question of law or of mixed law and fact, t . 

of the Commissioners upon which would be open to review ; and f ^ t t 

reviewed, and judgment was given against the tax-payer that the particular imestm 

in question did not form part of the capital of the business. ., 

It follows that the decision of the Authority in this case cou not e e 
be conclusive as a decision upon a mere question of fact. Nor 1 . , an( j 

Authority or his subordinate so treat it. They trea ted it as a matterof principle _and 


U) (1880) 5 App. Cas. 214 at pp. 222, 223. 
(2) (1923) A. C. 723. 
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refer to their judgments in a previous case as laying down the principle, that is laying 
down the law upon the subject. 

In their Lordships’ view, an important question of law upon the construction of 
the statute is involved. This may be most tersely expressed by asking the question 
what are the interest-bearing securities which form part of the assets of business and 
are, therefore, to be treated as part of the capital ; and one guide in arriving at this 
conclusion may well be the difference of language between the later Indian and the 
earlier English Act. 


It is true that these are not Acts of the same legislature, and that the Indian 

legislature and the draftsman whom it employed may have thought it unnecessary to 
introduce provisions like those contained in paragraphs 8 and 12 of Part I of the fourth 
schedule of the English Act, and may have meant no variation from the scheme of the 
English Act when it and he introduced the words “securities” and spoke of interest on 
Mrtain securities as being profits from the business. Too much stress, therefore 
should not be laid on these differences. At the same time, it is noteworthy that the 
Indian Act takes notice of the English Act in Schedule I, paragraph 4 ; and the court 
may come to the conclusion that the reason for the differences .between the two Acts 
is not a mere difference of drafting, but a deliberate variation due to the different con¬ 
ditions under which business is carried on in India and in England. 


On the whole, their Lordships think that the Chief Revenue Authority should 

annLnflT n° ^ a CaSC ’ and they wiI1 humb, y advise His Majesty that this 

appeal should be allowed, and that the rule nisi should have been converted into an 

tht m u th iVl: rmS ° f V he first a,ternative expressed in the rule nisi, and that 
he appellants should have their costs in the High Court and before this Board. 

Solicitors for appellants-: Rawle, Johnstone & Co. 

Solicitor for respondent : Solicitor, India Office. 
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[ 57 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS 

Before Sit Walter Salis Schwabe Kt., K. C., Chief Justice and Mr. Justice 

Coutts Trotter. 

[22nd February and 28th August 1923.] 

Secretary, Board of Revenue (income-tax), Madras. .. Referring Officer 
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between them and the Government as to the amount of excess profits duty payable for the previous 
year and (b) similar expenses incurred in arriving at the income on which assessment to income-tax 
was made or was to be made. These charges were not expended for the sole purpose of earning profits 
within the meaning of section 9 (2) (xi) of the Indian Income-tax Act and hence were not permis¬ 
sible deductions thereunder. 

Inland Rezenue Commissioners v. Warner Co, (1919) 2 K. B. 444 and Ward Co. v. Com¬ 
missioner of Taxes, (1923) A. C. 145, Followed. 

The desirability of settling the taxation of costs in tax cases pointed out. 

Case [Refered Case No. 19 of 1922] stated under section 51 (1) of the Income- 
tax Act, VII of 1918, by the Secretary, Board of Revenue, Madras. 


CASE. 


I am directed to refer under section 51 (1) of the Income-tax Act 1918 for the 
decision of the High Court the following points of law that have arisen in the above 
assessment :—(1) whether an assessee is entitled in calculating his income assessable 
to income-tax to set off against his individual income his share of any loss incurred 
in the same year by a business in which he is a partner, and (2) whether expenses 
incurred in connection with an assessee’s appeal against his assessments to income-tax 
and excess profits duty are admissible as deductions from his income for assessment to 
income-tax. 


Messrs. B. Muniswami Chetty & Sons, Madras, aie a firm consisting of (1) 
B. M. Damodaram Chetty and (2) P. V. Ramanujam Chetty as partners. This firm 
(B. Muniswami Chetty & Sons) is a partner in two partnership concerns known as the 
Carnatic Import Company and B. M. Damodaram Chetty & Co. The Carnatic Import 
Company is a partnership between Messrs. Muniswami Chetty & Sons and M. Vijiya- 
rangam and they share profits and losses at the rate of 10 annas and 6 annas in the 
rupee, respectively. The firm known as B.M. Damodarm Chetty & Co., is a partnership 
between Messrs. B. Muniswami Chetty & Sons., on the one part and Kasi Iyer on the 
other, sharing profits and losses at the rate of 10 annas in the rupee for the former and 
6 annas for the latter. The Carnatic Import* Company sustained a loss in the year 
1920-21 and the share of loss of Messrs. B. Muniswami Chetty & Sons., as a partner 
amounted to Rs. 53,750-10. The latter firm has claimed that this loss should be 
deducted from the income that it made on its separate business. 

It has hitherto been held in this Presidency that losses incurred in a partner 
ship cannot be set off against the individual income of the partners composing the 


partnership. 

Thus in the present case, the assessees Muniswami Chetty & Sons carry on an 
individual business, from which they obtain income They are also one of the partners 
in the firm, the Carnatic Import Company, which suffered a loss. If we assume that Car¬ 
natic Import Company had made a profit, then a share of the profits would be due to 
r**camv Chettv & Sons Here again, if the income of Carnatic Import Company 

^elv assessable then under section . a (0 no account should be taken of the 
were separately chetty 5 : Sons' taxable income. If the Carnatic Import 

r "InVrn seVa a.dy assessable, then Munisvvamy Chetty & Sons’ share is asses- 
faT^hen it reaches Muniswamy Chetty & Sons. But this share cannot be he d to 
aa .. , head IV of section s. income from business, as this is defined in sec to 9 
as thelessee's profits from any business carried on by him. But the business is 
^ed on bTcarnatic Import Company, a d.fferent body .0 Mumswamy Chetty 

sr-s: “ r-i^r^ot« 

general or special exemptions, ^"^uXtead ’VI. fncomeVrom other sources', 

2 Sed S ^ loss “"Tct 

head as the potential head cannot be set off against profits 

accrmng 9 under S anoth U e r r. Taxable income is defined under section 14 (0 as the 
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aggregate amount of the assessee's income under each of the heads in sections 6 to 11 
apd in the present case the amount of income under section 11 is nothing. 

It may be argued that taxable income under section 14 (1) should be taken as 
the aggregate of the income assessable on the assessee directly under the several heads, 
and that items, such as dividends from Companies and shares in the profit of firms, 
being directly assessable on the company or firm respectively, have to be excluded, and 
do not fall under any head. Even under this view, there is no provision for setting 
off a loss incurred by the company or firm against the income of the individual share¬ 
holder or partner. Reasons are given above for holding that where the dividend or 
share escaped direct taxation it would be chargeable under Head VI. 


It is urged that the definition in section 9 (j) “ any business carried on by 
him ”, should be taken to include businesses carried on by partnerships of which the 
assessee is a member. This appears to be opposed to the plain meaning of the words, 
for 41 by him ,r should ordinarily mean “ by the assessee as defined in the Act, solely 
and individually.” ” Assessee ” may be a firm. Provision is made for the assess¬ 
ment of firms as individual entities and as a • matter of fact, the other 
finn, B. M. Damodaram Chetty & Co. in which Muniswamy Chetty & Sons., have a 
share, has been individually assessed in the past. It is not apparent why such a body, 
while it has not been dissolved, should, lose its separate status, and become a mere 
collection of individuals, merely because its operations were not financially so success¬ 
ful. The individual status of the firm remains, and there does not appear to be any 
provision in the Act under which the partners can set off and deduct from their own 
incomes liable to assessment, the share of the loss which they will presumably have 
to meet either from their profits or from their accumulated capital. 


As regards the second question, viz., whether expenses incurred in connection 
with income-tax and excess profits duty appeals are legitimate deductions in computing 
income assessable to income-tax, the Board considers that such expenses are not 
admissible deductions because they are a charge on the profits of the assessee after 
he has earned them and cannot be said to have been incurred in order to earn those 
profits. The Board invites a reference to the observations of Lord Halsbury in Ashton 
Gas Co. v Attorney Gateral (1), quoted by Kumaraswamy Sastri J. in his judgment 
in Referred Case No. 11 of 1920* where it has been held that “ the income-tax is a 
charge on the profits : the thing that is charged is the profits that is made and you 
must ascertain what is the profit that is to be made before you deduct the tax. You 
have no right to deduct the income-tax before you ascertain what the profit really is ” 
ow, if income-tax or excess profits tax is considered not to be an admissible deduc¬ 
tion m computing assessable income, it seems naturally to follow that any expenditure 
mcuned ,n connection with these taxes cannot be regarded as admLTble exp^n 

,s no dou t bt met out of the Profits, but does not form part of the necessarv 

aftet n th ,tUr h t0 e t m tHat Pr °i fit ' U iS ° n a par With any otber dis P°sal of the profits 
rildf 3 C ha , VC earned * wh ereas the sum assessable to tax is the net profif after 
deductmn only of the necessary expenses to earn it. The assessee however ar^uS 

are o^th* eXPen f S W£re ,ncu / red solely for the purpose of earning profits, that fhev 
are on the same footing as other expenditure incurred for the protection or Jv, thCy 

ted in Prefund of d that T if 6 particular case his appeals were, successful and resiih 
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ORDER. 

serf,nr, J—Th ' s Cas f mus ‘g° back for a further statement, under 

which i’c^k f ° f thC Inc ? me ' lax Act * The Petitioner, assessee, put in a petition 
nmne ^ b *° K ^ ontamm 2 statements of fact which he considered relevant for a 

ofTrr deC j S ‘° n ° f t , he , qU f t '° n now before us ' In our view, some of these statements 
cLst ^ ' p ^ tlqularly ‘hose contained in paragraph s of the petition relating to the 

const.tut.on and busmess of the assessee and what he describes as his two branches 
the Board of Revenue, m referring the matter to the High Court, have ignored altoge¬ 
ther. I wish to point out that it is the duty of the Board to state the full facts of the 
case as well as the reasons for their view. Where allegations of fact are made by an 
assessee, I conceive it to be the duty of the Board to state either that those statements 
ot fact are incorrect, and, if so, what the true facts are, or that they accept as correct 
the statements of fact made before them. VVe are not here to answer hypothetical 
questions We are here to decide a- matter of dispute between the Crown on the one 
side and the subject on the other ; and it is impossible for us to arrive at a proper 
decision of that dispute without having before us the facts upon which the dispute 
arises. I desire also to call attention to the paragraph in the reference which states, 
It has hitherto been held in this Presidency that losses incurred in a partnership 
cannot be set off against the individual incomes of the partners composing the partner¬ 
ship.” That, I presume, is a statement of fact. If it means that that has been 
the view of the Board of Revenue it should be so stated, for I think it very undesirable 
that we should be told that a thing has been held in the Presidency without being 
told by what authority it has been held. The result in this case, of the facts as stated 
by the petitioner not being dealt with in the reference to us, is that there has been a 
considerable waste of parties’ money. We will not deal with the other point raised 
by the reference until we have got before us the further statement asked for. Time 
three weeks. 


COUTTS TROTTER J. :—I am of the same opinion. I think that it is just as 
well to take this case as an opportunity for asking the Board in all cases referred to the 
Hi^h Court, clearly to state the facts which they tind and not to send us up a petition 
with a long and elaborate statement of facts without any pronouncement before us as 
to whether they find those facts to have been proved or not to have been proved, and 
I think, till we know what the view of the Board, as judges of fact, is on the allega¬ 
tions in paragraph 5 of the petition, that this Court is not properly equipped to make 
a pronouncement upon the point of law involved in the reference. 

SUPPLEMENTARY CASE. 


With reference to the order of the High Court quoted above, I am directed to 
submit the follow-ing findings :— 

Statement of fact in the petitio 1 :—‘‘B. Muniswami Chetty & Sons was the 
parent firm and as they found that their business expanded the necessity for separate 
handling of the goods became necessary and instead of opening branches to deal with 
this necessity they started two firms.” 

Findi i ?.—There is no evidence on the record to show' whether it is a fact 
or not that the new firms were opened owing to the assessees’ business having expan¬ 
ded. Mr. B. Damodaram Chetty stated on 17th March 1923 before the Assistant Com¬ 
missioner that he started the Carnatic Import Company, because he did not wish to 
import goods in his own name and that he started B. Damodaram Chetty & Co., be¬ 
cause his business had expanded, in order to deal in grey goods. The Board is pre¬ 
pared to accept these statements for the purpose of this reference. The facts are that 
two new firms were formed in which the firm of B. Muniswamj Chetty & Sons was a 
partner. The two firms were (1) B. Damodaram Chetty & Co. and (2) 1 he Carnatic 

Import Company. 

The partners in (1) were B. Muniswamy Chetty &: Sons and S. Kasi Ayyar. 
The partners in (2) were B. Muniswamy Chetti & Sons and M. Vijiyarangam Nayudu. 
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These firms were not branches of B. Muniswami Chetty & Sons but separate firms 
differently constituted as explained in detail in the Board’s reference. On the 
question of fact, therefore the Board’s finding is that the three firms did not constitute 
one business, as the three firms had different partners and the proprietary right in the 
two other firms did not vest solely in B. Muniswami Chetty & Sons. It was for this 
reason that separate returns of income and separate assessments have always'been 
made for the three firms. In their statement of case (enclosure to letter from Messrs. 
Fraser &• Ross, dated 22nd June 1922) which (and not the appeal petitioh) explains 
the assessees’ position with regard to this reference, the assessees do not contend that 
the three firms are a single entity for income-tax purposes. Had they put forward 
such a contention, they could not have simultaneously claimed a reference to the High 
Court on the question whether the loss of the two firms could be set off against the 
profits of the third. If the three were a single entity for income-tax purposes, this 
question could not have arisen. The fact that the three firms were separate entities 
for income-tax purposes was thus admitted both by the assessees and by the Board 
and forms the essential basis for this reference. The Board understands that the 
assessees still adhere to this admission. 


?• Statement of fact .—'The new firms were entirely financed by Messrs. 
B. Muniswami Chetty & Sons and the other partners although they shared in profits 
and lossess were in reality managers who have been given shares in the firm to 
ensure their taking a real interest in the business, while the real management of the 
three firms remained in the hands of the capitalist partner, B. Damodaram Chetty ” 

n FiadinR.—It is not true that the new firms were entirely financed by 
B. Muniswamy Chetty & Sons, because B. Muniswamy Chetty & Sons was itself 
financed by B. Damodaram Chetty who also financed B. Damodaram Chetty & Co 

:l^r atlC P f° n < r u 0m ? any - B - D ^ modar am Chetty stated in his statement dated 
17th March 1923 before the Assistant Commissioner, Madras, that Mr. Vijiyarangam 

Nayudu, the other partner in, the Carnatic Import Company did not contribute any 

capital to the Carnatic Import Company and that Mr. Kasi Ayyar the other partner in 

B Damodaram Chetty & Co. put no capital into that firm. He also stated in th^ s^e 

statement that all the capital in B. Muniswamy Chetty & Sons was his. It follows that 

he individually and not B Muniswamy Chetty & Sons financed the two other fimis 

ssssrxssx sss 
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R. N. Aiyangar and O. T. Govindan Natnbiar , instructed by King and 
Partridge, Solicitors, for the assessees. 


JUDGMENT. 


SCHWABE C.J.—This case is referred under the Income- % tax Act by the Board 
of Revenue for the opinion of the High Court. The question relates to the assess¬ 
ment for income-tax of the firm known as B. Munisami Chetty & Sons and there are 
two distinct points referred. 

(i)- B. Munisami Chetty & Sons carry on business in piece-goods, the partners 
of the firm being B. Damodaram Chetty and P. V. Ramanujam Chetty, Damodaram 
Chetty having a much larger share. On the facts as now found it is clear that that firm 
engaged in business with other partners in two other firms, one called the Carnatic 
Import Co., and the other B. Damodaram Chetty & Co., whose business was of an 
allied character, in that they dealt in goods similar to those dealt in by Munisami 
Chetty & Sons. B. Munisami Chetty & Sons had a much larger share in those two 
other firms, there being in each case a partner with a small share to encourage him to 
take a real interest in the management of the business. In the year of assessment 
B. Munisami Chetty & Sons made a profit and the other two firms made a loss. B. 
Munisami Chetty & Sons claim that they are entitled, fo/ the purpose of assessment, 
to set off their share of the loss in the other two firms against the profits 
made in their own firm. The Crown contends, on the other hand, that they must be 
treated separately and must pay income-tax* on the profits of their firm ; and that the 
only effect of the loss of the other two firms would be that these firms would not have 
to pay income-tax. In our judgment the determination of this question depends upon 
whether it is a fact that the business of B. Munisami Chetty & Sons is being carried 
on in part by engaging with partners in the other firms. Where the subsidiary busi¬ 
ness engaged in is connected with the main business and is a proper employment of the 
assessee's capital or labour, it is, in my judgment, for the purpose of assessment to 
be treated a‘s part of the business of the firm. If the firm in one branch makes a loss, 
that loss may be set off against the profits made in its head office or other 
branches. Applying that test to this case, I think it is clear that the contention of 
the assessec is right and that B. Munisami Chetty and Sons are entitled to have 
their assessment arrived at by taking into account the loss made by them in the other 
two firms. 


(ii) They claim also in arriving at their profits for the tax year 1921-1922 to 
deduct certain expenditure incurred by them (a) in employing accountants aad lawyers 
in the matter of dispute between them and Government as to the amount of e ^ ce ® s 
profits duty payable by them for the year ending March 1920, the year in which the 
Excess Profits Duty Act applied and (b) similar expenses incurred by them in 
arriving at the income on which the income-tax assessment was made or was to be 
made. These expenses are perfectly proper expenditure by the Company of the Com¬ 
pany’s money, but whether they can be brought into account in arriving at the proper 
assessment of the income-tax must depend upon the construction of section 

O (,) (ix) of the Income-tax Act of !9i8 which runs as follows Such profits 

case!” of C gctt'i > ng Ct b”ck ,r from ^ > ^ rn< ^^ l ”^^ eX per^ ) d r0 ^rh^ U word's'*0^ this^rute^are 

of 1918 in England and of the rule and in the Privy Council on appeal 

and there have been cases both in g the View of the English Courts which is 

from New Zealand, which inclicate the vew ot B ed strictly , 

to the effect that these and similar words are 
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by ascertaining, whether or not the expenditure was for the sole purpose of earning 
profits. So the amount paid to the Government in the nature of a fine arising out of 
a matter connected with the business and costs incurred in resisting the imposition of 
such fine were held in Commissioners of Inland Revenue v. Warms & Co., Ltd. 
(1) not to be charges that could be deducted. In Ward & Co. v. Commissioners of 
Taxes (2), their Lordships of the Privy Council held that no deduction could be made 
for monies spent by a company fn printing and distributing literature directed against 
prohibition, which expenditure was admitted to be in the interest of the preservation 
of the assessee’s trade. We were referred to the Excess Profits Duty Act, X of 1919. 
section 20, and it was suggested that because the amount of the excess profits duty is 
to be allowed as a deduction in respect of the profits of a business for the purpose of 
income-tax, therefore the costs of arriving at the excess profits duty must also be so 
allowed. It is clear -on an examination of the section that this has got to be for a 
specified year and does not apply to any later year : nor do I think that apart from 
that limitation the fact that the excess profits duty is by statute allowed to be de¬ 
ducted would make the costs of arriving at the excess profits duty also a deduction. 
If the statute had desired to make it so, it would have been quite simple to have sta¬ 
ted that the excess profits duty and any money expended in arriving at the right 
amount of excess profits duty shall be a deduction for the purpose of income-tax. The 
section does not say so and I see no reason why it should be implied. 

I have come to the conclusion that on the first point the contention of the 
assessee is right and on the second wrong. 

The first point is the main and the more important point, and I think that the 
assessee must have his costs of this reference except in so far as they have been in¬ 
creased by adding a claim on the second point. Costs in this case will be taxed on 
the Original Side scale. 

I think that it would be desirable at some future time on a suitable occasion 
with the assistance of the Vakils’ Association, if they choose to assist in this matter, 
to consider the question of the taxation of costs, with a view to framing some rule or 
establishing some definite practice in such matters. 

COUTTS TROTTER J.—Now that we have unambiguous findings, I do not 
entertain the slightest doubt about the first point which seems to me almost too plain 
for discussion. Indeed when Mr. Anantakrishna Iyer came to develop the argument, 
it was clear that the only way in which he could contend for the claim made by Gov¬ 
ernment was by arguing that under section 9 (1) of the Income-tax Act of 1918 the 
profits of any business carried on by him, that is, the assessee, have to be expanded 
into profits of any business carried on by him solely so as to exclude any business that, 
he may carry on in conjunction with others. Here we have a company part of whose 
business is to hold a share in a separate business. It takes this share in the course of 
its own business and it receives whatever profit it receives or loses whatever it loses 
in the course of its own business. 


With regard to the second point, I feel more doubt. The section occurs in many 

Acts of many countries and Mr. Justice Rowlatt, a Judge of great experience and learn- 

y evenue m atters, has frankly said that he does not see his way to give a general 

definition of the true construction of the section, but that he is content to say about 

each case as it comes along whether in his view it falls within the section. This seems 

to me a difficult case, more difficult than the one which that learned Judge had to 

deal with. I do not think that the expenses incurred here can be said, in any sense 

tnat a plain man would understand, to be correctly described as expenditure incurred 

M pur P° se ° f earning profits. It seems to me that the expenditure was incurred 

" P ™ fits had been earned - That appears to be sufficient to take the case out 
Vi me section. 

1 agree to the order as to costs. 


CO (* 919 ) * K. B, 444. 
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[ 58 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Lallubhai Shah, Kt., Acting Chief Justice, and Mr. Justice Crump. 

[4th September 1923.] 

In re Ambalal Sarabhai. .. Assesses.* 

Income-tax Act O’I/of ! 9 iS\ See. 12 (1)—Super-tax Act {XIX of 1920). See. 3— Finn— 
Persoti taking /us -wife as a partner in business—Sole option of the person to late more partners—Wife 
liable to be sent out of partnership—Partner ship constituted—Unregistered firm. 

A person, who owned the business of agents and treasurers of a limited company, admitted his 
wife as a partner in the business and fixed her share at one anna in the rupee of commission earned. 
He kept to himself the sole right of foiegoing the whole or any part of the commission in any year. 
He could -take other partners in the business without his wife's consent and could even determine her 
share at any time. The wife had the right, on his death, to take one or more partners in the concern. 
A question having arisen whether the partnership constituted as above was a firm within the mean¬ 
ing of S. 12 {t) of the Income-tax Act, 1918 and S. 3 of the Super-tax Act. 1920 : 

Held , that the partnership business was a firm liable to be assessed separately to super-tax as 
an unregistered firm within the meaning of sections 3 and 4 of the Super-tax Act, 1920 as read with 
section 12 ( 1) of the Income-tax Act. 191$, as a partnership as defined in section 2 19 of the Indian 
Contract Act was constituted under the arrangement between the parties. 

Reference [Civil Reference No. 10 of 1923] made by L. W. Hartley, Chief 
Revenue Authority, Bombay, under section 51 (i)of the Indian Income-tax Act, 1918. 


Alnbalal Sarabhai was the sole owner of a business styled Karamchand Prem- 
chand & Co., agents and treasurers of the Ahmedabad Manufacturing and Calico 
Printing Co., Ltd. 

On June 29, 1916, he admitted his wife Saraladevi as a partner in the business, 
under an agreement, the material conditions of which were as follows :— 


The said Ambalal Sarabhai doth hereby admit the said Saraladevi Ambalal a 
partner with himself in the said firm of Karamchand Premchand and Company, agents 
and treasurers of the said Ahmedabad Manufacturing & Calico Printing Company 
Ltd., and shall pay to the said Saraladevi Ambalal a share of one anna in the rupee of 
sixteen annas out of the net income of the commission which the said firm may from 
time to time receive from the said company so long as she shall continue and remain 
such partner as aforesaid. 


Provided always and it is* Hereby agreed and declared by and between 
the parties hereto that nothing hereinbefore contained shall limit, restrict or interfere 
with the right of the said Ambalal Sarabhai at his sole and absolute discretion to give 
up, forego and relinquish from time to time at any time without any reference to and 
without the consent and notwithstanding the dissent of the said Saraladevi the whole 
or any portion of the commission receivable by the said firm from the said company 
and the said Saraladevi Ambalal shall be entitled to one anna share in the actual 
amount of commission if and when received from the said company. 


Provided always and it is hereby further agreed and declared that notwithstand¬ 
ing anything hereinbefore contained it shall be lawful for the said Ambalal Sarabhai at 
any time hereafter to admit into the said partnership one or more person or persons or 
such period and on such terms as he may in his absolute discretion think proper with¬ 
out reference to the said Saraladevi and without her consent and in spite of her dissent 
and on such admission to reduce the said share of the said Saraladevi to such extent 
as he may think proper and further to determine this partnership by giving to the said 

Saraladevi Ambalal one month's notice in writing t0 . th *‘' Bc ‘ d Kent's"hall 
such notice she shall cease «o be a partner m e said m from 

any°cause ofThe i "ihe safj Ambahl Sambhai in the said firm of Karamchand 
Premchand & Co while the said Saraladevi continues a partner of that firm or in the 
event of ?he death of the said Ambalal Sara bhai while she is such partner ,t shall be 

'• (.913) 2 S Bon,! L, R, l».j : (> 9 * 4 > *>">• < A ' L R '> ,8:; 77 Iwl ' ^ ^ 



AMBALAL SARABHAI, IN KE. 


235 


competent to the said Saraladevi to admit one gr more partners in the said firm on 
such terms as she may consider expedient, and it is expressly agreed that the part¬ 
nership shall not be dissolved on the death of any partner. 

On July is, 1916, Ambalal and Saraladevi wrote to the Eank of India as 

follows :— 

“ If at any time the firm of Karamchand Premchand and Co. have deal¬ 
ings with the bank, we beg to inform you that we the undersigned are the partners in 
the said firm. We are jointly and severally responsible to the bank for the liabilities 
of the firm with the bank. The bank may recover its claims from the estate of any or 
all of the partners of the firm. 

“ Whenever any change occurs in our partnership we undertake to inform the 
bank of the same in writing and our individual responsibility to the bank will con¬ 
tinue until we receive from the bank an acknowledgment of that letter and until all 
our liabilities with the bank are discharged.” 

Ambalal was assessed for super-tax for the year ending March 31, 1921, in 
which the concern of Karamchand Premchand.& Co. was treated as his Sole proprie^ 
tary concern. He contended that since June 29, 1916, the business in question was 
being worked as a partnership concern, and that in consequence the income derived 
from it should be separately assessed in the name of that business as an unregistered 
firm and not included in his personal assessment along with his other personal income. 
The contention was not allowed on the ground that the alleged partnership was not 
valid in law inasmuch as the conditions of partnership were contrary to the spirit 
underlying the law relating to partnership. 

The Chief Revenue Authority, at the instance of Ambalal, referred the ques¬ 
tion for opinion of the High Court, under section 51 of the Indian Income-tax Act, 
19x8, observing as follows :— 

“ I deferentially submit that the agreement dated 29th June 1916, between 
Mr. Ambalal Sarabhai and his wife Saraladevi did not make the business of Karam¬ 
chand and Company a partnership firm and constitute Saraladevi as a partner of her 
husband Mr. Ambalal. The agreement or the circumstances connected therewith do 
not show that Saraladevi contributes or is required to contribute either any property, 
labour or skill to the business of Karamchand Premchand and Company. It is true 
that the definition of a partnership in the English Partnership Act is wider than the 
definition given in the Indian Contract Act and does not necessarily require any coiri- 
bination of property, labour or skill, but this matter is subject to the definition con¬ 
tained in the Indian Contract Act. 


“ If the agreement is carefully analysed, I do not think that it amounts to 
more than a gift of a one-anna share in the net profits of the business from Mr. 
Ambalal to his wife Saraladevi. Although the agreement purports to constitute Sarala¬ 
devi a partner in the business of Karamchand Premchand and Company and allots to 
her a share in the net income of the commission which the said business may from 
time to time receive, the question as to whether the relationship of partnership does 
or does not exist between Mr. Ambalal and Saraladevi depends on the real intention 
and contract of the parties. 

“ Under the agreement Saraladevi has not only no right to control the work of 
Karamchand Premchand and Company but she cannot in any way interfere with it or 
direct how it should be carried on. Mr. Ambalal has the right at his sole and absolute 
discretion to forego and relinquish the whole or any portion of the commission receiv¬ 
able by the said business and thus deprive her of her right to receive any benefit under 
the agreement. Mr. Ambalal has also the right to determine her right to receive her 
share of the profits by giving her one month’s notice and he can at any time reduce 
hers hare of the profits by admitting other persons as partners. She is given no right 
to --jssolve the partnership at any time. It would appear that Saraladevi has none 

sLt of ft? ° f a P - er ? 1P * nd that unde r the agreement she is merely given a 
share of the commission if and when received by this business. Her right even to 
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that share is peculiarly expressed in the agreement which provides that Mr. Ambalal 
shall pay to Saraladevi and not that she is entitled to a share of one anna in the rupee 
of sixteen annas out of the net income of the commission. In an ordinary partnership 
there is no question of a partner paying to another the share of the latter. It will be 
noticed also that there is no provision that Saraladevi is to be liable for any loss and 
the phrasing of the provision as to her right to a one-anna share, that is. Mr. Ambalal 

shall pay to her the one anna, precludes any intention that she should be liable for any 
loss. 


In these circumstances the agreement of 29th June 1916, may constitute a 
valid gift of a share in the net income to Saraladevi but does not make her a partner. 
In my opinion, therefore, the agreement does not entitle Mr. Ambalal to claim that 
the income from the alleged firm of Karamchand Premchand and Company should be 
treated as income from an unregistered firm for the purposes of taxation. The busi¬ 
ness of Karamchand Premchand and Company is strictly speaking not a firm at all, 
since under section 239 of the Indian Contract Act the word is used to describe collec¬ 
tively persons who have entered into partnership wjth one another. It is a proprietary 
concern of Mr. Ambalal Sarabhai who has consented to pay to his wife Saraladevi one- 
sixteenth of the net commission income for so long as it may please him to do so.” 

The reference was heard. 


Sir Ciiimanlal Setalvad and B .,/. Dcsi, instructed by Nadliavji & Co., 
for Ambalal Sarabhai :—The term “ firm ” is not defined in the Indian Income- 
tax Act 1918. The definition of the term given in the Indian Contract Act 
is not incorporated in the Act. Even taking that definition to apply, the 
partnership in question is a firm. Under the agreement Saraladevi has contributed 
her skill and labour : she has rendered herself liable for the debts of the firm. It is 
not correct to say that she has no right of control or that she cannot interfere in the 
business. On the contrary, she can, on Ambalal’s death, introduce any new partner in 
the business. The test is this : if the creditors of the firm sued Saraladevi could she 
escape liability ? In view of the letter which she wrote to the Bank of India, she 
cannot escape liability. If, then, she is liable to outsiders for debts of the firm, she is 
a partner in the firm. 

Kan.qa, Advocate-General, with A. Kifkc Smith, Acting Government Solicitor, 
for the Chief Revenue Authority :—The sole question is what is the true effect of the 
agreement, dated 29th June, 1916. Does it constitute a firm ? The mere use of the word 
" partner’’ in the agreement does not help to make the concern a firm. In India, 
one can constitute a partnership only if he satisfied the requirements of section 239 
of the Indian Contract Act, 1872. The mere receipt of a share in. the profits does 
not constitute Saraladevi a partner. She has no voice in the management of the busi¬ 
ness. Ambalal can at his sweet will reduce her share or give it away to any one he 

likes. He can even terminate her interest after one month’s notice. 1 h 1 s provision 

takes away the chief element of partnership. Saraladevi has no right to dissolve the 
partnership—not even on Ambalal's death. But Ambalal can at once give notice and 
reduce Saraladevi’s share to a zero or he can put an end to the partnership. There 
is no combination of labour, skill or capital. Not a single element of partnership is 

present in this transaction. 

JUDGMENT. 

SHAH AG C J—This is a reference made by the Chief Revenue Authority 

s:sras 

1921. The question referred for our decision is in these terms . 

" Whether the agreement dated 29th June, 1916, between Ambalal Sarabhai 
J U- Qoral-idevi made the business of Karamchand Premchand & Co., a 

and his wi , vhether j t constituted the said Saraladevi a partner of her hus- 

^ r ndM S r h ' P AmbT.al so Lender the business liable to be assessed separately to 
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super-tax as an unregistered firm as required by sections 3 and 4 of the Super-tax 
Act, 1920, as read with section 12 (1) of the Income-tax Act. 191X ? 

The answer to this question depends upon the view which we take of the said 
agreement of 29th June, 1916. It is clear on reading section 12 (1) of .the Indian 

Income-tax Act, VII of 1918, with section 3 of the Super-tax Act, XIX of 1920, that 
if this agreement constitutes Karamchand Premchand & Co., a firm, then the require¬ 
ments of section 3 would be satisfied. It is common ground that it is, if a firm, an 
unregistered firm. After considering the arguments and the terms of the document 
referred to, I am of the opinion that in virtue of that agreement the business of Karam¬ 
chand Premchand & Co. is constituted a firm within the meaning of section 12(1) of 
the Indian Income-tax Act, VII of 1918, and of section 3 of the Super-tax Act, XIX 

of 1920. 

The reasons for the contrary view have been stated at some length in the letter 
of reference, and the substance thereof may be stated in the words of the referring 
authority :— 

“ Mr. Ambalal’s contention has not been allowed on the ground that the alleg¬ 
ed partnership is not valid in law inasmuch as the conditions of partnership are con¬ 
trary to the spirit underlying the law relating to partnerships.” 

• The question has been argued before us on the footing that the requirements 
of the definition of “ partnership ” as given in section 239 of the Indian Contract Act 
are not satisfied by this document. It is not necessary for the purposes of this 
reference to determine the general question as to whether the meaning of the word 
“ firm” must necessarily be determined with reference to the provisions of section 239 
of the Indian Contract Act. 


But it is contended before us on behalf of the referring authority that it is not 
a firm because the requirements of section 239 of the Indian Contract Act are not 
satisfied according to the terms of the document. In other words, it is contended 
that the persons who executed the document did not constitute a partnership within 
the meaning of the Indian Contract Act. The document is sufficient, in my opinion, 
to constitute a partnership between the two executants of the document. The first 
clause of the document in terms provides that the said Saraladevi Ambalal has been 
admitted as a partner with the said Ambalal Sarabhai. Paragraphs 2 and 3 of the 
document have been called upon as indicating that as the sole control of management, 
and the power of determining the partnership, and of admitting new partners are 
reserved by Mr. Ambalal only his wife is not constituted a partner in law by this docu¬ 
ment. I am unable, however, to accept this contention. 


This reference has been made on the footing that the document evidences a 
real transaction between the parties. The learned Advocate-General has not sugges¬ 
ted, and I do not think that on this reference it could be suggested, that the docu¬ 
ment does not evidence a real transaction between the parties to- the document. But 
he contends that the question of law that arises is whether on a proper construction 
of this document the two persons are constituted partners in law. In support of his 
contention it is urged that there is nothing in the document to show that the parties 
agreed to combine their property, labour or skill in the business of Karamchand Prem¬ 
chand as agents and treasurers of the Ahmedabad Manufacturing and Calico Printing 
Co., Ltd. There is nothing in the document to exclude the idea of combin¬ 
ing her property, labour or skill in the business of the firm. Indeed the papers sent 
up with the reference tend to show that she did agree to render herself liable to the 
Bank as a partner of this firm along with her husband. That involves the idea of 
contributing property to the business of the firm. But apart from that, even if those 
papers were not there, in my opinion, the idea of combining property, labour or skill 
is not excluded on the terms of the document. I do not think that it could be held 
as contended by the learned Advocate-General, that it was so excluded in this case 
Y\hen the parties agree to become partners it is not necessary to state in terms that 
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mey agree to combine property, labour or skill. That may be implied and in .he 
and soT 1 See nmh,ng exclude the idea of combining property, labour or skill when 

Mr AmtaM "^1 be ‘ Wee " the P artners - The ‘hat the control L kept wi^ 
Mr. Ambalal and that he has certain extra rights as a major partner does nnt; n 

the S lines S o atiV ^ * S '^ ne ” hip aCCOrdin £ to ^w. It is open to two partners to agree*on 

5 n " K ° n Wh , ,ch th , ey have a ^ reed in this case, to allow the business of the partner 
ship to be conducted by one of the partners. P ner 

• . T J le r eal reas on of the reference seems to be that this is an unusual document 
between husband and wife, and that it is difficult to accept the idea that they have 
become partners in law. In my opinion, they have become partners by this document 
within the meaning of Indian Contract Act, and that the business of Karamchand 
Premchand is constituted a firm. As it is an unregistered firm, my answer to the 
question referred to us is in the affirmative. We make no order as to costs in this case. 

, ., CRUMP J.—I agree. In my opinion the question referred to us must be 

deeded on the construction of the document before us and if on a fair and reasonable 
construction that document appears to constitute a partnership between these two 
persons, then the answer must be in the affirmative. 


I assume for the purposes of this reference, though the point is by no means 

free from doubt, that we must apply the definition contained in section 239 of the 
Inchan Contract Act in considering the question of the construction of this document. 
I he first clause in this document, as I read it, constitutes a partnership between 
Ambalal and his wife, and if that is so, the inference would be, having regard to the 
definition in section 239 of the Indian Contract Act, that these two persons did agree 
to combine their property, labour or skill in the business which forms the subject of the 
document. There is nothing before us to exclude that interpretation of the word 
partnership ’ and therefore prima facie a partnership is constituted. The second 
clause of the agreement, on which some stress has been laid, merely provides for the 
exercise of the management of the firm by Ambalal alone, a matter which is not un¬ 
common in partnerships, and which in itself does not affect the question before us. 
The third clause of the agreement reserves certain powers to Ambalal, but unless and 
until those powers are exercised, I cannot see how the existence of those powers pre¬ 
vents the document constituting a partnership between these two persons. 

The reference lays stress upon the rules laid down in section 253 of the Indian 
Contract Act. But as regards these, it is enough to remark that these rules have no 
application when there is a contract to the contrary. 


On these grounds, I am of the opinion that we have here a firm within the 
meaning of the definition of section 239 of the Indian Contract Act, and that, there¬ 
fore, the question referred to us should be answered in the affirmative. 


[ 69 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Walter Salt's Schwabe , Kf., K. C., Chief Justice 

and Mr. Justice Cou/ts Trotter. 

[28th, 29th August and 25th September 1923.] 

Secretary, Board of Revenue, Madras. .. Referring Officer. 

v. 

R. M. A. R. R. M. Arunachalam Chettiar- .. Assessee.* 

Income-tax Ad (VII of 1018) S. 3 (2) (viii )—Receipts of a casual and non recurring 
nature—Remittance by a banker of Indian currency to Pen mg—Protits made by variation of exchange 
—Whether assessable to income-tax. 

Where the assesste, a Nattukottai Chetty carrying on business in Madras and elsewhere as 
a banker and money lender, remitted to Penang sums aggregatin g over 4 lakhs of rupees within a 

* (1924) I. L. K. 47 Mad. 197 ; 45 M. L. J. 707 ; 33 M. L. T. (H. C.) 119 ; :8 I~ W. 77b ; 
(1924) Mad. (A. I. R.) 208 ; 77 Ind. Cas. 216. 
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oeriod of 4 months on 8 occasions and the retransfer to Madras was on 13 occasions in 4 months an^ 
die assessee made a considerable profit on the remittances owing to the fluctuations in exchange 

between dollar and rupee. . . , .... . . 

Held, that the profits so realised were taxable as profits arising from his business and not 
empt from taxation as a receipt of a casual and non-recurring nature within the meaning of Sec. 3 (*) 
(viii; of the Income-tax Act of 1918. 

It is a question depending upon the facts of each case whether certain isolated transactions 
of a trader from which the profits are derived really form part of his business so as to be taxable as 
profits arising from his business. 

California Syndicate Company v. Harris , (1904) 5 Tax Cases 159; Hudson Bay Co. v. Stevens, 
(1900) 5 Tax Cases 424 ; Commissioner of Taxes v. Melbourne Trust to,, (1914) A. C. rooi and 
Benyon Coy . Ltd. v. Ogg. (1918) 7 Tax Cases, 12s, Referred to and applied. 

Case [Referred Case No. 20 of 1922] stated under section 51 (1) of the In¬ 
come-tax Act VII of 1918 by the Secretary, Board of Revenue, Land Revenue and 
Settlement (income-tax), in I. T. A. No. 316 and S. T. A. No. 64 of 1921-22 in his 
letter, dated 16th October 1922. 

CASE. 


I am directed to refer under section 51 (0 of the Income-tax Act, 1918 for the 
opinion of the Hon’ble the Judges of the High Court the following questions regard¬ 
ing the assessment to income-tax of profits arising from investments made in a firm 
carrying on business outside British India. 

(1) Whether the profits derived by a banker from the remittance of money to 
a foreign agent at a period when exchange was low and the withdrawal of it when ex 
change was high constitute income liable to income-tax ? 

(2) Whether income earned abroad prior to the ‘y ea r of account' but received 
in British India during the year of account, is assessable to income-tax. 

2. R. M. A. R. R. M. Arunachalam Chettiar, a Nattukottai Chetty banker, 
transacts business in money-lending through two firms named ‘M. R. M.' and *M. C. 
T. A. S. V.' in Penang which act as his Adathi agents or bankers. 1^1920-1921 
Arunachalam Chettiar remitted a sum of Rs. 2,88,118 or $242,703 to the ‘M. R. M.’ 
firm. The interest that accrued amounted to $23,376. Later in the year he with- 
drew a sum of $229,827 which realised Rs. 3,50,989 at the exchange then prevailing. 
The question has been raised whether the whole sum constituting the difference bet¬ 
ween the sum of Rs 3,50,989 realised in the year and the sum of Rs. 2,88,118 origi¬ 
nally remitted or Rs. 62,871 will be incon e liable to income-tax or merely the accrued 
interest of $23,376 at the exchange rate. Similarly Arunachalam Chettiar had inves¬ 
ted in 1920-21 and in the previous year in the firm of “ M. C. T. A. S. V.” a sum of 

$138,284 for which he had remitted Rs. 1,80,049 from British India. The whole of 

the sum that stood to' the credit of Arunachalam Chettiar amounting to $164,955 was 
withdrawn to British India in 1920-21 and realised Rs. 2,53,427. The difference bet¬ 
ween this sum* and the sum of Rs. 1,80,049 that Arunachalam Chettiar actually remit¬ 
ted or Rs. 73,378 was treated as income and was accordingly assessed to income»tax by 
the Collector of Ramnad. I append the apportionment of the exact sum viz., 
^ s - 73 » 378 - 9 -o between the years below 

Interest accrued in 1919-20. Rs. 19,168-12-6 

» 1920-21. Rs. 21,803- 8-9 

Profit on exchange on both. Rs. 32,406- 3-9 


Total. Rs. 73.378- 9-0 

As regards this sum both questions are raised, (1) whether the profit described 
as having arisen on exchange is taxable income and (2) whether the interest that 
accrued in 1919-20 in Penang but received in British India in 1920-21 is taxable as it 
was not earned in 1920-21 but in the previous year 1919-20. 

r . 44 . 3 - As regards the first question viz., the profit on exchange, Arunachalam 
inettiar contends that it does not arise from business or from exercise of a profes- 
sion or vocation, that he had not continuous business with the Penang firms and that 
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the profit was therefore a casual and non-recurring one which is not liable to income- 

he ^fn er I'T" 3 U l ° f thC Income -‘« Act. I, appears to the Board ,ha, 
the gam which accrued to him from the difference of exchange in his favour is a gain 

that must in such circumstances normally accrue from such use of money and it is a 

.„. wh . lch any binker having dealings between countries with different currencies 
will take into account in his dealings. Hence the Board concludes that as a larger 
sum was realised than the sum originally remitted from British India, the difference 
which arose out of the deposits or investments made in the Penang firm should be re¬ 
garded as income by whatever name it is called—interest or profit in exchange. Both 
Arunachalam Chettiar and the firms in Penang are generally recognised as bankers 
and when in the course of deposits and withdrawals of money with or from each other 
a larger sum is realised than the amount originally deposited, the Board considers that 
the excess receipt arises from business and is therefore liable to tax. 


4. As regards the second question viz., whether income earned out of British 
India in the year previous to the year of account but received in British 

India in the latter year, is assessable, the assessee's contention is 

that under sections 17 and 18 it is only the income of the previous year 

or the year of account that is chargeable and not the income earned in any 

other period. So far as income earned out of British India is concerned, it is assess¬ 
able only when such income has been received into British India. The Board considers 
that any income earned outside British India should for the purposes of the Income-tax 
Act be deemed to be the income of the year in which it is received in British India. 
As this sum of Rs. 19,169 being the interest that accrued in 1919-20 was actually 
received in 1920-21, it seems to the Board that that sum must be regarded as the 
income of 1920-21 in British India. 

As the two questions are of some importance the Board will be obliged if the 
High Court will favour it with its opinion on them. The Board will be happy to 
furnish any further information that may be necessary. 

22ND FEBRUARY 1923 :—On the hearing of this reference, the Court passed 
the following order calling for findings of fact from the Board of Revenue : 

ORDER. • 


SCHWABE C. J.—I regret that this case must go back for a further statement. 
In this case the question that was propounded for the decision of the court is 
“ whether the profits derived by a banker from the remittance of money to a foreign 
agent when exchange was low, and the withdrawal of it when exchange was high 
constitutes income liable to tax ? ” The answer to that question is that it depends upon 
circumstances and facts which are not before the court. Our attention has been called 
to the petition in this case and we are told that at the hearing of the arguments 
before the Board, the petition was accepted as containing a correct statement of facts. 
We cannot act on anything not contained in the statement of the case by the Chief 
Revenue Authority. It is stated in that statement that the assessee transacts business 
in money-lending through two firms in Penang who act as his agents or bankers. It 
is stated by the assessee that that is not a fact and that these two firms merely collect 
for him some outstandings and that otherwise he has no sort of business with them 
except for the remitting of moneys in dispute in this reference. Further the assessee 
in his statement says that these transactions are of a casual and non-recurring nature 
which is not liable to income-tax under section 3 (2) (viii) of the Income-tax Act, by 
which, I think, he means that in the course of two years these were the only tran¬ 
sactions of this nature which he carried on, one of them being confined to one remittance 
and the other being made in two remittances. We desire that the Chief Revenue 
Authority will state whether he accepts this statement of tacts in the petition as 
correct and if not, what his findings of fact in this matter are. Time two weeks. 

COUTTS TROTTER J.—I am of the same opinion. The Revenue Authorities 
have attached undue importance to the collocation of the words banker and exchange 
and have assumed that in any transaction relating to exchange you have only got 
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to show that the party is a Nattukottai Cheuy and that it follows of necessity that that 

is a transaction entered into by him by way of business as a banker. I do not think 

that that follows at all. I should think it unlikely that many Nattukottai Chetties at 

any rate, before recent days, had any exchange business whatever, except in so far 

as it may be implied from the fact that moneys were remitted to and from their 

headquarters in Madras or Devakottai to their Nattukottai Chetty agents in Penang 

or Singapore or wherever it was. The rate of exchange may have varied, but I am 

satisfied that their remittances in the past were made simply for the supply of funds 

and for the withdrawal of funds as they were wanted, without reference to any 

conditions of exchange whatever. It may be that some of the Nattukottai Chetties 

trading in the Straits have, since the war and the violent rise and fall in the rates of 

exchange which we have witnessed lately, developed the business of dealing in moneys 

with the rise and fall of exchange as between British India and the Straits. But I 

think that that cannot be assumed, and all we are told is that these were the only 

transactions of the kind entered into by this Nattukottai Chetty and that there is no 

evidence that he entered into any others. I agree that we must know as to what the 

course of dealing was of this man before we are in a position to say whether this was 

a casual speculation such as might be made just as readily by a piece-goods merchant 

or a dealer in hardware, or whether it was a dealing with money by way of his business 
as a banker and money-lender. 

In pursuance of the above order, the Board submitted the following 

SUPPLEMENTARY CASE. 


The material part 


, , ^ ourt has called for a finding on certain facts, 

of the High Court’s order is as follows:— 

i. n j. „ .}* 1S stated > n th at statement that the assessee transacts business in money, 
lending through two firms m Penang which act as his agents or bankers. It is stated 

sonSoJtr 8 ? that that ft not a fact and that these two firms merely collect for him 
h? .° U tandl ^ S artd that othenvise he has no sort of business with them except for 

statement *say s ^that TeT/t ^ this «*«»<*■ further the assessee fn Ms 
is not liflKUw • iat th S transactl0ns ^ of a casual and non-recurring nature which 

think h '°' n <. C ?r e ; X r der Secti0n 3 (2) (viii) of the Income-tax Act, by which 
this nat'uxt Xch he '"h course ° f u two years these were the only transaction^ of 

wms r tat^h m eth e 'h 

~ a sraars fsssr sns. sr -—-• 


2 . 


ottier of th .WSSTW ^ 

Author,ty oyer a fortnight later on 10.3-9,3. Hence it waslmposjble^ *ply “ U 


3 - The Chief Revenue Authority finds as follows 

outstandings in^Penang. ^The^ssessee was''conduct*^ ^ asse f ee . in Electing his 

Penang through one of the firms in question_M OTA ^°"? y ‘ , ! nd,n S business in 

collecting by that firm monies due in respect of ban, vT™ S0 . far as he was 

course of his business as a money-lenderthoughh^had n.V? m the ordina ^ 

any fresh loans through the agency of the firm in questln S ° me ***” advanced 

. ^he two firms in question M (' T a q \r , ^ 

merely assessee’s agents for the collection of outstandings’ A M ” Were not 
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5. The remittances were made on eight occasions on the following dates. 

* * * * * * 


There were 13 withdrawals in all on the following dates. 

* * * * * * 

• 

There was an interval of 9 months and 13 days before the withdrawals began 
after the last remittance was made. The Chief Revenue Authority is prepared to 
admit that there were no other transactions of this precise nature 1. e., deposits abroad, 
apart from this series of transactions. Having regard to the number and extent of the 
transactions in exchange, the Board finds that they are not of a casual nature merely 
but that the assessee carried on a business. The Board does not understand that it 
is asserted that these were the only occasions on which he made deposits with other 
firms. They are a familiar feature of Chetty business. 

6. The exemption from income-tax of income from transactions of a casual and 
non-recurring nature does not apply to income from business or the exercise of a pro¬ 
fession, vocation, or occupation—Act VII of 1918 section 3 (2) (viii). Appellant is a 
money-lender and a banker. His business, profession, vocation or occupation is to 
deal with money—which is his stock in trade—in various ways, so as to derive a profit. 
A deposit of money with other bankers and money-lenders on interest is however an 
ordinary incident of the dass of business carried on by appellant and cannot be said 
to be of a casual or non-recurring nature. The profits from such transactions are 
profits from business or the exercise of a profession, vocation or occupation and are 
taxable to income-tax irrespective of whether they are of a casual or non-recurring 
nature. The assessable profits from such a transaction are the actual profits 
received by the appellant. The actual profits in the present case are the 
difference between the amounts that he remitted from British India to Penang 
and the amounts that he received in British India from Penang. They there¬ 
fore include the profits on exchange. Appellant’s representative has admitted before 
the Collector of Ramnad on 27-3-1923 that the object of the remittances was to 
secure these profits. 

Government Pleader (C. V. Anantakrishna Ayyar), for the Referring Officer. 

A. Krishnaswami Ayyar and M. Patanjali Sastri, for the assessee. 

JUDGMENT. 


SCHWABE C. J.—The assessee is a Nattukottai Chetty carrying on business 
in Madras and elsewhere as banker and money-lender. In the year of assessment, he 
remitted from Madras sums aggregating over 4 lakhs of rupees to Penang, such sums 

being invested there in Straits Settlements dollars, and ultimately reconverted into 

rupees and remitted back to Madras. The remittances were made on eight occasions 
within a period of four months in 1919 and the retransfer to Madras was on thirteen 
occasions covering a period of four months from the end of 1920 to the beginning of 

1921. Owing to the fluctuations in exchange, which varied between 83 and 175 
rupees per 100 dollars, the assessee made a profit of a considerable amount on the 
transactions. He has been assessed to income-tax on that profit, and the question 
referred to this Court is whether he has been correctly assessed. Under section 51 ( ) 
o theIncome-tax Act which was then in force, any question which has arisen with 
reference to the interpretation of any of the provisions of this Act may be referr 
Se High Court. This section probably gives wider powers than section 66 o f h 
Incometx Act of 1922, the consolidating Aetna* «- force w£ch hm,s the^ference 
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in section 3 (2) and among those exceptions is to be found “ viii. Any receipts not 
being receipts arising from business or the exercise • of a profession, vocation, or 
occupation which are of a casual and non-recurring nature-” By the combined effect of 
sections 5 and 9, income derived from business is chargeable to income-tax in 
respect of the profits of any business carried on by the assessee. In the United 
Kingdom income-tax is payable on the balance of profits and gains derived from 
carrying on a trade or business. I can find no distinction in this matter between the 
laws of the two countries. The English Acts have not got the exception in so many 
terms of receipts of a casual and non-recurring nature ; but as, by the words of 
section 3 (2) Cviii) of the Indian Act, receipts of a casual and non-recurring nature are 
only exempted when they are not receipts arising from business, the question to be 
considered both in India and England is whether a particular receipt is properly 
brought into account or omitted in arriving at the profits of a business. If the transac- 
tions are business transactions and result in a profit or loss made in the carrying on 
of the business, they must be brought into account ; otherwise not. The questions 
which have arisen for decision have beep whether particular transactions form part of 
a business earned on by the assessee. They need not be part of some already 
estabhshed business but they must together form a business. If the transactions form 
part of the ordinary business of the assessee, the profits or losses on them must of 
course, be brought into account. But where the transactions are outside the scope of 
the ordinary business of the assessee. it is often a difficult question to decide whether 
or not they are to be treated subject to income-tax. Profits may be made by the 
rea nation of security or by the sale of land or moveable property and in the case of 

mentTwhq e?r °?K y mC, ? ,y SU £ CeSsful realisations of assets or alterations of invest¬ 
ments, while in the case of another man they may form part of the income of a 

datTw^ tT°* eiV l a T? IC il,u f tration - a Barrister might buy a picture and at a later 
l a rJ h<enth fi e f wo ^ s ? f the Particular artist were in demand, sell that picture and 

Pr *°? ' N °a incon u ie ' Ux would be Payable on this profit. If a picture dealer 
bought a picture and on the same events happening sold it at a profit that Drofit 

55“ * business and wouldbe liable to kletax So't 

"? ade ? n ,so . lat ? d speculations are not liable to income-tax, but those made in 
speculation of a similar kind as part of a business would be liable A difficult 

“To c“ ariSC J* - t0 Whe !, her the transactions are of such frequency as 
Of Cai;l i ° 8 °o a bus,ness - The distinction is well illustrated by the cases 

L“i£S M &SrA 

trucks and subsequently got rid of themTtV"* 0 ^* *? “ specu,atlon -So Railway coal 
made in the operation of the Comoanv^ n'l P /°'J* was >? eld . that the profit was 

njgge 12 srlhayr^tc? 

(') (1904) S Tax. Cas. i s9 . - 7 ~r~. -——-f_^Kes 

(*) (>9«9) S Tax. Cas. W & , ‘ >0, • 

(4) (1918) 7-n,x. Caswaj, 
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it out of the category of chargeable profits and it was necessary to look at the 
number of the waggons bought, the amount invested and how they were sold and, in 
fact, to look at the whole circumstances to say whether the assessee had embarked 
on the purchase of Railway waggons as part of his business. 

Fuming to the facts of this case, the assessee was a dealer in money and had 
by reason of his dealings with the Straits Settlements, facilities at hand for dealing in 
exchange between Madras and Straits Settlements. He had at Penang agents, themselves 
bankers, who were in the habit of collecting for him outstandings in his money-lending 
business and as and when required remitting them to Incfia and in that process con¬ 
verting dollars into rupees. During the periods in question in this case, he got regular 
information by letter and cable from those agents as to the movements of exchange in 
the Straits Settlements. He sent large sums of money extending over a period of four 
months. At first the market went against him and he sent increasing quantities of 
rupees, no doubt, with a view to averaging the cost of the dollars. The dollars were 
by arrangement with the agent left on deposit carrying interest, a fact not in itself 
conclusive, and when he got them back, by reason of the increase in the value of the 
rupee, he was able to realise by degrees an increasing profit. Taking all these facts 
into consideration, I think that the right inference to be drawn is that in this case 
these dealings in exchange had-become part of the assessee’s banking business, and 
I think too that even looked at apart from his ordinary business, he did not enter 
into these transactions as an isolated investment of capital or speculation, but as a 
busiress of a dealer in exchange. 

On these grounds, I hold that the decision of the Commissioner is correct. The 
assessee must pay the costs of this reference. 

COUTTS TROTTER J.—I agree. 


[60] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Walter Salts Schwabe Kt ., K. C., Chtef Justice and 

Mr. J list ice Wallace. 

[28th September 1923-] 


Secretary, Board of Revenue (income 
tax), Madras. 


• • 


f. 


S. R. M. A. R. Ramanathan Chettiar 


• • 


Ref err i ng Officer. 
Assessee* 


Ac, C VU of ,,,8) S',,,*,, 9 MSS I- " 

Loss ,u,Ui,ud ty sal'-DeduCim from profi,s-S,c„,e. puncu 

An assessee, who carried on various businesses two "[^^^etwlen the purchase priceof 
mills, and claimed to deduct credit (or the amounts. If any allowed to him 
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Held, that the WW* "( v ii) of the Income-tax Act, .9.8. 
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(A. 1. R.) 455 ! 79 Ind * Cas - < ^° 8 * 
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CASE. 

I am directed to refer under section 51 of the Indian Income-tax Act (VII of 
191$) for the decision of the High Court the following question of law which has 
arisen in the above assessment. 

2. This assessee, through his mother -and guardian Valliyammai Achi of 
Kanadukathan, was assessed by the Collector of Ramnad for the year 1920-21 on 
an income of Rs. 2,99,701 under various sources. In calculating the above income 
the Collector refused to allow the following two debits claimed by the assessee :_ 

(1) Loss by sale of rice mill at Pattukottai Rs. 59,211-5-9. 

(2) Do. at Tillaivilagam Rs. 46,879-0-9. 

3- The assessee appealed to the Board of Revenue. In his appeal he 
claimed smaller debits as follows :— 

I 

Pattukottai rice mill. Rs. 37,683-9-4. 

Tillaivilagam Do. Rs. 37,696-14-0. 


These sums represent the loss that resulted from the sale of the machinery and 
plant in the course of winding up the rice mill businesses.' Pattukottai mill was sold 
in 1918 and Tillaivilagam mill in February 1920. The assessee claims under section 
9 (2) (vii) of the Income-tax Act, 1918, that these losses should be set off against his 
profits from money-lending during the year 1919-20 (April 1919 to March 1920). 

4. In the first place the Board considers that the words “as obsolete” in sec¬ 
tion 9 (2) (vii) of the Income-tax Act govern the whole phrase “ sold or discarded ” 
and not merely the single word “ discarded.” That is to say, the allowance is only 
admissible in respect of obsolete machinery sold or discarded as such, and not in 
respect of machinery sold for other causes than obsolescence. Whether this is so is 
the first point for decision. 

5. Assuming that this first question is answered in the negative, the further 
question arises for decision whether the allowance is admissible only in respect of the 
machinery and plant of going concerns the profits of which are being assessed or is 
also admissible in respect of machinery and plant sold in the course of winding ud 

businesses which have no taxable income, and can be set off against taxable income 
derived from distinct businesses. 


6 . The Board is of the opinion that the claim is only admissible in respect of 
the machinery and plant of going concerns the profits of which are liable to tax for 
the following: reasons :— ’ 

(0 Section 9 (O reads : "The tax shall be payable by an assessee in respect 
of the profits of ^ny business carried on by him.” 

Section 9 (2) says that such profits shall be computed after making certain 
allowances one of which (if the Board’s first question is answered in the negative) is 
for loss on account of the sale or obsolescence of machinery or plant. In other words 

IcJ?T anCe for loSS resulting from the SaIe of machinery or plant refers to business’ 
* re } Ciirned on by the assessee at the time of the assessment, and which are 
being taken into consideration in assessing his taxable income. 

maKK ,/ 2) Th \Act allows this loss only in respect of machinery and plant, oresu- 
maUy because these are ordinarily liable to be sold or discarded in the interests of the 
busmess, either because they are worn out or because improved models or melods 

mg u^ en . mvente k d - , A PP€l i ant argues tl l at an >' loss ^suiting in the course of wind- 
mg up busmess should be admissible as a set off against any profits of the assessee 

to mLT true ^ lt , IS not S Iear why thele gislature should have restricted the allowance 
hinery and plant and not extended it to buildings and all other assets. 

»hd k • If for any reason the machinery or plant had appreciated in value when 
e-business came to be sold, the difference between the original value of the mar],' 
" 6ry or P |a »‘ »a ‘he sale proceeds would not be added to prefit,, bm would £ treated 
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as an addition to capital and would not be liable to tax. Similarly, the-/oss resulting 
in the course of the sale of the business appears to be a capital loss, not debitable to 
revenue account, nor a proper deduction from assessable profits derived from other 
concerns. 

7. As the assessee requests a reference to the High Court if the Board does 
not admit his claim, I am directed to refer the case for the decision of the Honourable 
the Judges of the High Court. 

8. I am to add that the Board will be glad to furnish any further information 
that the High Court may require on the facts of the case. 

7TH October 1922 : At the hearing of the reference, the Court (Schwabe C. J. 

and Wallace J.) called for a finding from the Board of Revenue and passed the 
following 

ORDER. 

SCHWABE C. J. :—In this case there seems to have been a misunderstanding. 
It was assumed apparently by the Vakil for the assessee that he was arguing the case 
before the Commissioner and the Collector on an admitted basis of the machinery in 
question being obsolete at the time it was sold. On reference to the Board, they are not 
prepared to make that admission and therefore it seems to us impossible to dispose of 
this case satisfactorily without having a finding of fact after proper enquiry on this 
point. W'e therefore propose to refer this case back for a finding whether the machinery 
in question was at the date of the sale obsolete and further for a finding as to what the 
circumstances were under which the sale or sales took place and the reasons therefor. 
The hearing of this case will be adjourned until we get the report asked for. It will 
of course be open to the assessee to produce any evidence that he may be advised 
before whoever is by the direction of the Board entrusted with this work. 

On the Board’s reporting that it was not possible to record the finding asked 
for, as the assessee was not ready with his evidence, even after taking adjournments 
therefor, the case again came up before the Court (Schwabe C. J. and Coutts 
Trotter J.) on 23rd February 1923, when the Court passed the following 

ORDER. 


The case was sent back for a further statement of facts. Owing to some delay, 
it is now represented to us that the Collector has been unable to ascertain the facts. 
It is impossible’for us to decide this case properly without those facts and under the 
circumstances, we being informed that the assessee will be ready with his evidence 
within a week from now, we refer the case to the Board to report to us within one 
month. The assessee and the Crown are at liberty to produce fresh evidence. 

In compliance with the above order, the Board of Revenue submitted the 

following 

SUPPLEMENTARY CASE. 


The High Court has called for findings on the following questions 

(1) Whether the machinery in question was at the date of the sale obsolete ? 

(2) The circumstances under which the sale or sales were made and the rea¬ 


sons therefor. 

The Collector of Ramnad was requested to give the assessee an opportu¬ 
nity of adducing evidence on these points, to record such evidence and to report the 
results In regard to Pattukottai mill, no evidence has been adduced. In regard to 
^his mill therefore, the Board can only record a finding that there is no proof that the 
machinery was obsolete. In regard to Thillaivilagam mill, the ev.dence recorded 
shows that the machinery got out of order owing to inefficient management and the use 
of salt water It was impossible to secure spare parts owing to the War. The 
machinery cannot, however, be held to have been obsolete at the tune of the sale. 
According to the appeal petition, the price of the mill, when new, including the cost of 
'the buildfngs was Rs. 7 4 796-4-0. It was sold for Rs. 37 .•«>. The machinery and 
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the buildings were repaired for about Rs. 4,000 according to the statement of the 
assessee s second witness and the machinery is now actually working These facts 
seem to prove clearly that the machinery was not obsolete and that it was not sold as 
such. The Board s findings in regard to Thillaivilagam mill, therefore, are : 

(1) The machinery was not obsolete when sold, and 

j due t0 the fac : ,hat the *« being inefficiently managed 

and that the machinery was consequently temporarily out of order. 

Government Pleader (C. V. Ananthakrishna Ayyar ), for the Crown. 

A, Knshnasxvami Iyer and M. Subha ray a Ayyar, for the assessee. 

JUDGMENT. 

, SGHWAB ? C * J;— 7 he Question referred for the opinion of the Court is whe¬ 
ther the assessee is entitedI to the deduction from the annual profits of what in fact 

is a loss made by him by the sale of certain machinery or plant. He carried on various 
businesses two of which consisted of rice mills. He sold those mills and °dshes to 
bring into account the difference between the purchase orice of m u* 
those mills and the sale price, giving credit for the amounts' f anj, iuowed^hhn in 

previous years for depreciation. Whether he can do so or not turns on the proper in 
terpretation of section 9 of the Income-tax Art VTinf . u !• / \ rop ? r m * 

(Vi) and (vii). Certain^specified allowances are ,"hereby^ 

spaiHHssir 

fore to allow an annual depreciation as a general rule of 6} per cent aluse fviiU^t 
with cases where the machinery has been sold or discarded as nhLtll a' d t* 

sold (hem as obsolete Therewas nQ h fi A*,* B ° , nd ° f these two mi l| s by sale had 

as gr —» as s £ sirs :,* 1 sr 

sold as not obsolete. It appears that so fa ° Und aS a / a<th S t tbe mac hinery was 

machinery has been allowed to get into a ve!y bad" state ** * once ™ ed ' the 

expenditure of a considerable ! •„ • state of repair * and required the 

also been given that it hadh Jn ? P m proper wo rking order. Evidence has 

being usetffor" its proper** purposes 'namX by the purchaser 

appeanng immediately before them and not the word " sold"" The'^'h dls ^ arded ” 
this clause is not very happy beran^ it • S , 0Id ' , 1 he Phraseology of 

either meaning • but the h7 bit * 1S obvi ® us that the words could bear 

«on marks aspirt of the statute «i T^Ta' * e must take the p unctua- 

Further * d -s'not T se e em 

machine^ by manufacturing concerns whhIu, at a h '™ for ,osses °" «les of a 

SJ5 
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and the answer depends on whether the sale is in fact p^rt of the ordinary business 
operations of the concern. 

On these grounds I think the answer to the question referred to us is that the 
assessee is not entitled to the deduction claimed. 

The question originally referred to us was “ Is an assessee disentitled from 
claiming from out of his income from business an allowance under section 9 (2) (vii) 
in respect of a rice mill machinery when the assessee has ceased to derive profits 
from rice mill business though he earns profits from other parts of his business ?” 
That question does not arise as we find that he is not entitled to an allowance under 
section 9 (2) (vii) because the machinery was not sold or discarded as obsolete. We 
are told that the assessee came here originally believing that the point he had to 
argue was whether the fact that he ceased to derive profits from his rice mill business 
when he earned profits from other parts of his business prevented section 9 (2) (vii) 
applying, and he understood from the wording of the reference that the whole case 
was going to proceed in this Court on the basis that he would be entitled to an al¬ 
lowance under section 9 (2) (vii) but for the fact that he ceased to carry on the rice 
mill business, and that this was admitted. I think there is a good deal in what he 
says, and that he could not have had any idea from the terms of the reference 
that he was going to be called upon to argue the question whether or not the sale of 
his business machinery had been because that machinery had become obsolete and 
that, therefore, he was not entitled under section 9 (2) (vii) in any event. In these 
circumstances, I think that there must be no costs of this reference. 

WALLACE J.—I agree. I have nothing to add. 


[ 61 ] IN THE COURT OF THE JUDICIAL COMMISSIONER AT NAGPUR. 

Before Mr. Baker J. C. and Mr. Hallifax A. ./• C. 

[3rd November 1923J 

Balkishan Nathani. * * A PP ltcant * 


V. 


Commissioner of Income-tax. 

Income-tax Act (VII of 191S). .SVr. 12 (■)-/-»« incurred by as,.estee as a member of a com- 
pany—If can be deducted. 

In the computation of the total taxable in'iome of the assessee, any losses incurred by him 
a-s a member of a company must be taken into consideration. 

Application [Miscellaneous Judicial Case No. 36 of 1923] for review of the 
order in Civil Reference No. 28 of 1923. dated 18th June 1923. 

Dr. H. S. Go:,r and 0 . L. Subhedar, for the applicant. 

Mr. Kerkc, Assistant Commissioner of Income-tax. for the Crown. 

ORDER. 


In our order of the . 8 th June 1923. in Civil Reference No. 2S of ' 923 . we 
stated an opinion thatUlL'lnmconsideraJn in 

i com, 

order, and having examined it aga . I2 f,) of the Act, no income derived 

based on the mistaken idea that of the taxable income of an asses- 

from membership of a^company income f or the purpose of determining the rate 

see, though it is added to h.s taxable > income Mr thep • P ^ section „ incorae 

at which the whole is to be taxed. o{ a c0 ^ pan y or linn, which happens in 

rus es 1 where the^ncome of the company or linn, exceeds ^ ^ajuttfthgjncn^ 
" * A. I. R. ( 1924 ) Nag. 15 35 7 8 Ind - Cas> s73. 
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of a company or firm does not exceed Rs. 2,000, a share In that income is not exemp¬ 
ted from taxation either by section 12 (1) of the Act or by the income-tax authorities 
who add that share to the other income of the assessee as a part of his total taxable 
income, and not merely for the purpose of ascertaining the rate which he is liable to 
pay on the remainder. 

The basis of our previous opinion was thus stated : “ When the company of 
which the assessee is a member is liable to the tax a separate tax is leviable on the 
income of the company, and when the income of the company is below the taxable 
limit, no such tax is leviable'. In neither case are the profits or losses of the company 
to be taken into consideration in fixing the taxable income of the assessee. ,, This, as 
has been said, was a mistaken view of the facts, and the profits made by an assessee 
in one of several companies or firms of which he is a member are taken as forming a 
part of his total taxable income of that company or firm if it does not reach the taxa¬ 
ble minimum. It seems to us hardly necessary to say that if the profits are added 
to the. total taxable income, the losses, if there are any, must be deducted from it. 
That is nearly axiomatic. 


The position taken up by the income-tax authorities in this matter is not even 
technically tenable and there is no support to be found for it in any part of Act VII of 
r 9i8; anyhow, technicalities in a fiscal statute must be strained in favour of the 
subjecf, if they are to be strained at all, and not against him. But even if the con- 
• we . re technically possible, it is patently contrary to the most ordinary ideas of 
, t C f e r d eq u‘ y u, U ,S e ? uivalent to s »y> n E that a man’s income Was what he made 
another hrWK f t u business, although he had incurred heavy losses' in 

f , a f h ° f he Same busmess - or to sa y in g that his income was Rs. s.ooo if 

eaactlv thp °t .T contract - ,ho “S h he had !<** Rs. 10,000 on another of 

tly the same kind at the same time. Our previous statement of opinion on this 
reference is withdrawn and this is substituted. 


[ 82 ] IN THE COURT OF JUDICIAL COMMISSIONER AT NAGPUR. 

Before Mr. Baker J. C. 

\ [3rd November 1923.] 

Arjun Khemji and Co. .. Assessees * 

. ^herc the return submitted by the assessees onder the Income-tax Act of 1018 no* 

8) o?the Wh °* ° n 1116 I 13t M ^ h * recoXithat nofice'undF 

“ «• *— nme and thenceforward the proceeding, 

IncomeTAAct* xTo" b> ' PWiSi0 " S ° f 

1053 °' 19 ' 8 ’ 

SeU Balkiihan Nathatn v. Committioner of Intome-tax, l I. T. C. 248, Followed. 

by the Al erence [Civi ! * eference No - 4I-B. of 1923J dated the 17th February 102, 
y the Commissioner of Income-tax, Central Provinces, for the orders of the Court. 

H. S. Gour , for the assessees. 

ORDER. 

^ d ^ d ^tioS Sed^o'^by'thrco^^ 

Inco me-tax. The circumstan ces are somewhat neculiar tw «L^f__? “ miSS l oner of 

* (>934) 80 Ind. Cas. 362. 

3a 
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(i) Is this case governed by Act VII of 1918 or by Act XI of 1922 ? (2) Under the 
Act by which it is governed, if an unregistered firm in which the assessee is a partner 
incurs a loss, is his share of that loss to be deducted from his other income in ascer¬ 
taining his total taxable income ? It may be mentioned that the Act of 1918 makes no 
distinction between registered and unregistered firms, and it is not easy to reconcile the 
contention that under that Act losses in all firms must be excluded from consideration, 
with the admission made in another reference at the same time, that the new Act 
expressly lays down that losses in registered firms must be taken into consideration. 

The assessment proceedings began on 10th June 1921 with the issue of a notice 
under section 17 (2) of the Act of 1918, and were concerned with the income of the year 
ending on 15th June 1921. The returns were received on 22nd August 1921 and 23rd 
March 1922. They were not accepted, and it was recorded on 31st March 1922, the 
last day on which the Act of 1918 was in force, that notice under section 18 (2) of that 
Act would issue at some future time. A definite order for the issue of this notice was 
made on 21st Apr^l 1922 and from that date onwards the Act of 192c was applied in 
every particular, even in the appeal to the Commissioner of Income-tax and in the 
subsequent application to him to make the reference to this Court with which we are 
now dealing. 

In the reference it is stated that the Commissioner is of opinion, as advised 
after the passing of his appellate order, that the case should have been decided 
under Act VII of 1918 and not under Act XI of 1922 as it was, but he does ‘‘not now 
wish to press this legal point” and le ives it for decision to this Court. We lost sight 
of this matter and wrongly assuming that the case was admitted to be governed by 
Act XI of 1922, an assumption partly caused if not justified by the invariable reference 
to the firm in question as an unregistered firm, we stated an opinion that under that Act 
the losses as well as the profits must undoubtedly be taken into consideration. 

But in another reference heard along with this, and very much confused with 
it thereby, we stated an opinion that under Act VII of 1918, the losses of such a firm 
could not be taken into consideration because, as we mistakenly thought, the profits 
were not. The Commissioner of Income-tax thereupon asked us for an expression of 
opinion on the question which we had omitted to answer. We have only to say in 
direct answer to that question that the case is undoubtedly and admittedly governed 
by Act VII of 1918. 

That, however, is not the end of the matter. It has been strenuously urged on 
behalf of the Commissioner, both in this case and in the application for a review of 
the opinion expressed in the other case heard with it, that under Act VII of 1918 no 
deduction can be made from the total taxable income of an assessee for losses incurred 
by him as a member of a firm other than his main business. The position is entirely 
untenable, as is now pointed out in our order of this date in the other case, Seth 
Balkishan Nathaui v. Commissioner of Income-tax (1), and we feel bound to 
express surprise at an attempt being made even to take it up, and much more at the 
strenuous efforts made to maintain it. Our answer to the question referred to us is 
that the case is governed by Act VII of 1918. 


[ 63 ] IN THE COURT OF THE JUDICIAL COMMISSIONER, SIND. 

Before Air. Raymond A. J. C. and Mr. Kennedy , A.J. C. 

[12th January 1924 ] , . * 

Dayaram Ramdas. Appellant {Plaint,ff). 

Secretary of State for India in Council. • • • Respondent ( Defendant ). 

Income-tax Ae,(VII of 19S-St-Aesenmen, toineeme t ax-UgoIi,ylu',,io,ui by aseeeeee 
—Suit for recovery of tax collected —Maintainability—Ctvtl Courts Junsdution. _ 

* (1924) 78 Ind- Cas. 940 ; (1925) A - L K - ( Sind) * 3 ° 1 18 S - L * R 68 ’ 

(,) 1 I. T. C. 248. 
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Where an assessee questioned the legality of his assessment to in-o.oe-tax on the ground that 
the Collector taxed a portion of his income twice over and acted arbitrarily and illegally in determining 
the amount of his taxable income, and in taxing him on amounts not received by him. 

Held, that even assuming that the assessment was made erroneously, the jurisdiction of the 
Civil Courts to entertain the suit was barred under section 52 of the Income-tax Act. 

Where the Collector of income-tax professes to tax income and income only, the assessment, 
though there may be an error in calculation, is one under the Income-tax Act and hence its legality 
cannot be questioned in Civil Courts. But if he assesses anything but income or levies an assessment 
on the exempted classes of income, he will have overstepped the limits of his jurisdiction ; then the 
assessment will not be one under the Act, coming within the terms of section 52 of the Income-tax 
Act. 

Forbes v. Secretary of State for India , 1 I. T. C. 8 ; 42 Cal. 151. F, /. dc Vertcuil v. Canton¬ 
ment Committee, 37 Ind, Cas. 267, Referred. 

Appeal No. 31 of 1922 against the judgment and decree of the District Judge, 
Sukkur, dated 2nd May 1922. 

Srikfishetidas H. Lullcr , for the appellant. 

T. G. Biphinston , for the respondent. 


JUDGMENT. 

This appeal arises out of a suit filed by the plaintiff-appellant against the 
Secretary of State for India, defendant-respondent for a declaration that his assessment 
to income-tax in the sum of Rs. 3,125 for the year 1918-19 was illegal and fbr the 
recovery of this sum with interest and costs. This suit has been dismissed on a preli¬ 
minary point, the District Judge of Sukkur holding it barred by section 52 of the 
Income-tax Act, VII of 1918. Section s 2 is as follows “ No suit shall be brought in 
any Civil Court to set aside or modify any assessment made under this Act and no 
prosecution, suit or other proceeding shall lie against any Government Office^ for any 
thing done in good faith or intended to be done under this Act.” The main ooint that 
arises on appeal is whether the assessment of the appellant to payment of income-tar 
was under the Act, for if it were not, a suit would undoubtedly lie. 

by the Act aSSeSSmCnt iS ° bvi ° USly baSed 0n classes of inc °me that are not exempted 


The Income-tax authorities adjusted the income of the appellant for the vear In 
question at Rs.50,000 and a demand notice was issued to the appellant to nlv- y 
tax in the amount of Rs. 3,125. The appellant contends in The firs Tin*/ °T e ’ 

there has been an illegal assessment of interest on capital which has heen ^ 

recovered by the appellant from 18 different partners!,S ^ 

interested. It is alleged that all these partnership concerns have nl^ he 15 
their respective places of business and the same income cannotJ nco ™ e ' ta . x at 
secondly, the amount shown as interest has not been received bv th* ^ Xed . twice » 
cases and th*e total investment shown in these partnerships is inarr P f eIIa ? t . * n many 
interest shown as received from some of the partnerships has been L t . hirdly ’ the 

the other items in the assessment order. It was next uTed th^Tb t ^ in SOme of 
rities acted arbitrarily and illegally in determining the income to 1 ^°' 

it was actually Rs. 20,626, and lastly, that the sum of rT*, , u S ,000 ’ whe reas 
into consideration as rebate in respect of bad debts ih ’ 30 bas not been taken 

objections to the assessment by the appellant.lor evenZZ * detail 

error in the assessment, is the error one of such a character as t * mm £ th * re has been 

one not under the Act ? We have had an elaborate a™J ? l render the assessment 

of the appellant and his contentions may be substantial^ ^ Mr * L ^ ,la on behalf 

points; first, that it is not income that has been taxedTecoIId two 

has been taxed twice ; consequently, the assessment is Ant ,1 V 1 part bis income 

Courts are not ousted of their jurisdiction to determine and the Civil > 

assessment is legal. aeiermme the question whether the 



252 


INCOME TAX CASES. 


The Income-tax Act. VII of 1918. though wholly repealed by Act XI of 1922, 
has reproduced the provisions of section 52 of the former Act in their entirety in the 
latter. In the present case it is the former Act that is applicable. 

Section 18 of the Act of 1918 prescribes the procedure prior to the determination 
of the assessment of income-tax payable by the assessee. An Income-tax Collector 
is a Revenue Court : In re Poonamchand Maneklal (1), and if the assessee is aggrie¬ 
ved by his order either under section 18 or 19 of the Act, he has the right under 
certain limitations to petition the Commissioner for relief against any order of the 
Collector in respect of such assessment or adjustment (section 21). It is established 
that prior to the assessment the Collector gave the assessee an opportunity of appear¬ 
ing before him with any documentary evidence in his possession and after hearing him 
and examining such of the account books as were produced, assessed the income-tax. 


Assuming that the Collector has made an erroneous assessment, can it be said 
that the asses ment was not under the Act so as to give the Civil Courts jurisdiction, 
for, it cannot for a moment be denied that if the assessment was under the Act, the 
suit is unentertainable. 

It is urged that income has been taxed which has not arisen or been received in 
British India, that appellant had some of his capital invested in Khairpur and Mysore 
States from which he has received no profits. By his order Ex. 30 the Collector stated 
as follows :—“ Moreover, he is a capitalist partner in 18 lucrative concerns (some of 
which are not taxed separately), the separate accounts ( khatas) of which show he 
has received as much as Rs. 4,85,375, from them in 1918. The original accounts of 
these concerns have not‘been produced to show how much of this is business profit. 
Since all these necessary documents and account books have not been produced, there 
is no certainty that the personal profits and business profits are really as much as stated 
and no more ,•* appellant has admittedly about 6 lakhs of rupees invested in different 
partnership concerns and income on 6 per cent, interest on this has been taxed. The 
Collector was not satisfied that the appellant had not received at least this amount of 
profits on his capital, and if there was an error, it was an error due to the appellant not 
having adduced satisfactory evidence to prove the contrary, but it is scarcely arguable 
that the assessment was not under the Income-tax Act. Similarly, it was for the ap¬ 
pellant to satisfy the Collector that the income which had been taxed had been already 
taxed before and therefore, could not be taxed twice. The Collector holds that neces¬ 
sary and essential books and documents have been withheld from him and a summary 
assessment based on the previous year’s figures was justifiable What the Collector 
therefore, taxes is income which, in his honest opinion, has not been P rev ‘°“ sly . 
and if the appellant was dissatisfied with the order of the Collector, he had his; ng 
of appeal to the Commissioner. The appellant’s unsupported statement that it is not 
income is not sufficient to regard the assessment as one not under the Income-tax . 

It is not as observed, an exempted class of income that has been taxed ; the 
1 n potion that could arise would be that in the event of the partnerships having 
pa d ?he income-tax at their respective places of business the appellant could be agam 

toTove‘ b^ai^e items ot income. 

It was argued that the assessment was arbitrary ; no doubt it had to be an 

transactions, t.c; ine nna nerforce had to arrive at a figure on such 

t a kbig’into’ar^count the previous year's assessment, 
materia Chandra Sarkar v Bejoy Chatid Mahatoh ( 2), it was observed 

that ^estabUshed^principle^ thaMvhenrJry^n^ct^o£theJegislaturej)owers^are 

IZt] S6 C. W. N. 506 ; a. .. R. Ca.. 4 : 6 S *>«!. Cas. 7 . r. 
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given to any person for a public purpose from which an individual may receive injury, 
if the mode of redressing the injury is pointed out by the statute, the ordinary juris¬ 
diction of the Civil Courts is ousted and in case of injury the party cannot proceed to 
action." There can be little doubt that the Income-tax Act creates a special juris¬ 
diction and provides a special remedy. In F. J. de Ve^teufl v. Cantonment Com¬ 
mittee, Karachi (i), it was held that “ a Civil Court has no jurisdiction to interfere 
with or question the propriety of an order which has been passed by a duly constituted 
tribunal and which the legislature has declared to be final.” This judgment no doubt 
dealt with the provisions of the Cantonment House Accommodation Act but the princi¬ 
ple as to the jurisdiction of the Civil Court is in Pari materia. 

If the Collector of Income-tax, who has been constituted a special-tribunal by 
the Income-tax Act, had assessed anything but income or had levied an assessment on 
the classes of income exempted by the Act, he would have overstepped the limits of 
his jurisdiction ; his assessment would not have been under the Act. But in this case 
he professes to tax income and income only ; there may be an error in his calculation 
but his order is still one under the Act, and if erroneous, it is capable of rectification 
on appeal. The Collector was exercising a jurisdiction vested in him under the Act 
and his assessment under the circumstances shown above was one under the Act. 

In Forbes v. The Secretary of State for India (2), a suit was brought by the 
executor of an estate for a declaration that as executor he was not liable to pay income- 
tax in respect of any income of the estate and that the Collector in realising the sums 
paid to him acted without jurisdiction, and for a decree for the amount so paid with 
interest ; it was held that the suit did not lie. There was no doubt in this case that 
the tax had been levied on income but the objection taken was that the executor was 
not liable to pay it. 'The High Court held that, as the Collector had determined that 
the plaintiff was the person chargeable and in doing so had acted within his jurisdic¬ 
tion, the suit was incompetent. If there was an error in assessment by the Collector, 
then it was a mistake of fact and not of law ; his action was in conformity with the 
Act and hence the assessment was under the Act. 

The result is, therefore, that the suit is barred and this appeal must be 
dismissed with costs. 


[ 64 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Sir Sydney Robinson , Kt., Chief Justice and Mr. Justice May Ottng. 

[12th March 1923.] 

D. F. Chalmers. .. Assessee .* 

v. 

Government. 1 

Income-tax Act (XI of 1922) S. 18— Income-tax on solaria —If to be bised on salary for Pre¬ 
vious year — See. 18, if cout rilled by Sec. 3. 

I 

Income-tax, leviable in advance under section 18 of the Income-tax Act by deduction at the 
time of payment in respect of income chargeable under “ salaries ", must be levied in respect of anv 
particular payment of salary at the rate applicable to the estimated income under “ salaries" for the 
year in which the payment is made. Seclion 3 of the Act does not apply, as the assessment is cover- 
ned by the special provisions of section 18. b 

Reference [Civil Reference No. 1 of 1923] by the Financial Commissioner 
Burma, under section 66 of the Income-tax Act (XI of 1922) to ’the High Court in 
Income-tax application No. 4 of 1923. 

( I 9 2 3 ) I* L. R. 1 Rang. 335 ; A. I. R. (1924) Rang. 30 ; 83 Ind. Cas. 20. 

( 0 . (1916) xo S. L. R. 113 • 37 Ind. Cas. 267. 

(a) 1 I. T. C. 8 { I. L. R. 42 Cal i S i; 19 C. W. N. 1384 26 Ind. Cas. 893. 
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CASE. 

for p ° n thC D f e,nber l V 2 ' Predecessor, as Commissioner of Income-tax 

wV hT ’k P - SSC ^ ° rd f S rejeCtmg an appIicat i<>n by Mr. D. F. Chalmers I C S in 
hich he objected to the procedure adopted by the Accountant-General in deducting 

income-tax monthly from his salary. Mr. Chalmers contended that the Accounting 

General was not entitled to deduct, monthly from his salary, tax at the rate applicable 

!j 1S I n i 0mc aS Ca ^ U f t I ed from that salar y and urged that deductions should be 
m de at the rate applicable to his total income under the head “ salaries” for the pre- 

vious year. Mr. Chalmers now asks that a reference in the matter be made to the 
High Court under section 66 of the Income-tax Act of 1922. As a question of law 
appears to be involved, the application is in time and the required fee has been paid 
the required reference is hereby made. 


2. Mr. Chalmers lays stress on the fact that section 3 of the Indian Income- 
tax Act, 1922, lays down that the income-tax charged for any year at the rate fixed by 
any Act of the Indian legislature shall be charged for that year in respect of the in¬ 
come of the previous year. He points out that the “ previous year” as defined by sec¬ 
tion 2 (ii) of the Act means the twelve months ending on the 31st day of March next 
preceding the year for which the assessment is to be made. He holds that the 
Accountant-General by deducting from his income of the current year, income-tax at 
the rate applicable to that income, is basing his assessment on a wrong income, and 
where the income of the year of assessment is liable to taxation at a higher rate than 
the income of the previous year, that the Accountant-General is also assessing at a 
wrong rate. 

The Accountant-General’s answer to this charge is that his action is authorised 
by section 18 of the Act, which directs that income-tax in respect of “salaries” shall be 
leviable in advance by deduction at the time of payment, and requires any person res¬ 
ponsible for paying any income under the head “salaries” to deduct income-tax at the 
time of payment on the amount payable, at the rate applicable to the estimated income 
of the assessee under this head. 

3. I have no doubt that the Accountant-General’s action is in accordance 
with the provisions of section 18 of the Act and that the provisions of this section are 
not inconsistent with the provisions of section 3. The provisions of this latter section 
are qualified by the words “ subject to the provisions of this Act ” and section 18, 
sub-sec. (2), refers not, as section 3 does, to the total income of the assessee during 
the previous year, but to the estimated income of the year of assessment. Any excess 
in the assessment under section 18 over the assessment chargeable under section 3 is 
liable under the provisions of section 23 to subsequent adjustment ii* favour of the 
assessee. The practice followed by the Assistant Commissioner of Income-tax, 
Rangoon, is to. communicate to the assessee the amount due for refund after he has 
made the final assessment under section 23 (1). 


4. The question referred may be stated simply as follows :— 

Should income-tax, leviable in advance under section 18 of the Act by deduc¬ 
tion at the time of payment, in respect of income chargeable under “salaries”, be levi¬ 
ed in respect of any particular payment of salary, at the rate applicable to the estima¬ 
ted income under “salaries” for the year in which payment is made ? Or, in the alter¬ 
native, should the tax be deducted from each payment at the rate applicable to the 
total income under “ salaries ” of the salary earned in the previous year ? 

In my opinion the former alternative indicates the correct procedure. 

Leith , for the assessee. 

Hiniiibothrtw, Government Advocate, for the Crown. 

JUDGMENT. 

Reliance is placed on section 3 of the Indian Income-tax Act, 1922, which 
provides that where income-tax is chargeable for any year at any rate or rates applica- 
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ble to the total income of an assessee, tax at that rate or those rates shall be charged 
for that year in accordance with, and subject to the provisions of the Act, m respect 
of aU income, profits and gains of the previous year. This is a general provision, and 
is, moreover, subject to the provisions of the Act. In section 18, the Act makes spe- 
cial provision for the deduction of income-tax in advance at the time of payment in 
respect of income chargeable under the head of salaries * and sub-section (2) provides 
that, "any person responsible for paying any income chargeable under the head sala¬ 
ries’ shall, at the time of payment, deduct income-tax on the amount payable at the 
rate applicable to the estimated income of the assessee under this head.” The Ac¬ 
countant-General is, therefore, bound to deduct this income-tax at the time of pay¬ 
ment, that is monthly, and, by sub-section 7, he is made personally liable if he does not 
do so. 

It is urged that the rate at which he is entitled to deduct the tax must be the 
rate applicable to the total income for the previous year, presumably under the head 
of "salaries.” But, if that is so, the rate would be fixed and known whereas we find 
that the rate to be charged is the rate applicable to the estimated income of the as¬ 
sessee, which clearly refers to the rate payable on an income estimated for the year on 
the amount of the monthly salary from which it is deducted. 

In our opinion section 3 of the Act does not apply to this case at all, and the 
practice followed is entirely in accordance with the special provisions of section 18 of 
the Act. 

The reference will be returned, to be disposed of in accordance with the pro¬ 
visions of the Act. 


[68] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Mncleod Kf., Chief Justice and Mr. Justice Crump. 

[nth April 1923.] 

Commissioner of Income-tax. .. Referring Officer, 

v. 

Bai Jerbai Nowrosji Wadia. .. Assessee. 

/ ncometax Act (XI of 1922) Sect. 4 (3) (i) and SS—Supertax—Property settled on trust— 
Income of previous yCar x if exempted . 

The assessee on the 10th of November 1921 executed a deed of trust convening a part of her 
property to a charitable trust. On an assessment to super-tax under section 55 of the Income-tax 
Act for the year 1922-23 in respect of the income from the properties earned by her up to the date of 
the creation of the charitable trust, the assessee claimed exemption from the tax under section 4 (3) 

AW. that the fact that certain income during the financial year was received from 
property held on trust for charitable purposes would not prevent the liability of the assessee to be 
taxed on such income received during the previous year before the property was settled. 

. , Xt « on!y when the income of the previous year includes income derived from property held 
4 COO)* 1 f ° r ,glOUS ° r chantab,e Purposes that such income is free from assessment under section 

C _ R jf ere “ ce made by the Income-tax Commissioner at Bombay under section 66 
of the Indian Income-tax Act, XI of 1922, regarding the interpretation of section 3 (re 
income-tax) and section 55 (ce super-tax) and 4 (3) (i) of the above Income-tax Act. 


Officer. 


Kanga , Advocate-General, with the Government Solicitors, for the Referring 

Sir Thomas Strongman, for the assessee. 

JUDGMENT. 
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assessee was assessed for super-tax for the year 1922-23 on the income actually ear¬ 
ned by her m the year ending the 31st December 1921 which formed the basis of her 
assessment under section 5 S of the Act. Section 3 saysWhere any Act of the 
Indian legislature enacts that income-tax shall be charged for any year at any rate 

°l r n l t S app,lcabIe to the totaI income of an assessee, tax at that rate or those rates 
shall be charged for that year in accordance with and subject to the provisions of this 
Act in respect of all income, profits and gains of the previous year of every individual, 
company or firm and Hindu undivided family.” By section 4, section 3 of the Act 
shall not apply to : Any income derived from property held under trust or other 
legal obligation wholly for religious*or charitable purposes and in the case of property 

so held in part only for such purposes, the income applied or finally set apart for appli¬ 
cation thereto.” 

On the 10th of November 1921 the assessee executed a trust deed whereby she 
conveyed a part of her property to the R. N. Wadk Charitable Trust Settlement. It 
is admitted by the Income-tax Collector that the income of the property so held in 
trust from the date of the trust is not liable to assessment. But he considered that 
the income of the property so settled which was earned up to the date of the deed of 
settlement was liable to be assessed under section 3. It has been contended by Sir 
Thomas Strangman, Counsel for the assessee, that by such an assessment the provi¬ 
sions of section 4 (3) (i) have been contravened and that income derived from pro¬ 
perty held under trust or other legal obligation wholly for religious or charitable pur¬ 
poses has been asses-ed. But we think that there is no substance in that contention 
as the provisions of the Act are perfectly clear on the point. For the financial year 
1922-23, the assessee is assessed on the income, profits and gains of the previous year 
and it is only when the income, profits and gains of the previous year include income 
derived from property held under trust for religious or charitable purposes that such 
income is free from assessment. The fact that certain income received during the 
current financial year is derived from property held upon trust for charitable purposes 
does not prevent the liability of the assessee to be taxed on such income received 
during the previous year before the property was settled. That is to my mind the 
plain construction of the sections that have been referred to in the course of the argu¬ 
ment and we think that the decision of the Commissioner of Income-tax is correct. 

A copy of this judgment shall be sent to the Commissioner of Income-tax 
under section 66 (5) to enable him to dispose of the case. The assessee must pay the 
costs of the reference. 


[66] IN THE HIGH COURT OF JUDICATURE AT LAHORE, 

Before Mr. Justice Harrison. 

[12th April 1923.] 

Bulaqi Shah. • • Assessee. 

v. 

The Crown. 


Income-tax Act {XI of 192 •) Sections 3 (4) and 34— Officer specially empowered , powers of - 
Adjustment under Act VII of 1918—//" can be rc-assessed—Section 34, applicability of—Starting 
Point of limitation—Homogeneous income. 


An Income-tax Officer specially empowered 
has power under section 34 of the Act to re-assess 
Income-tax Act of 1918. 


under section 5 (4) of the I 
the income of 


iijii 


an assessee assessed 


e-tax Act of 1922 
under the 


The word “ assessment " as used in section 34 of the Act of 1922 covers and includes both the 
orieinal provisional assessment and the subsequent adjustment in the followup year under the Income- 
tax Act of 1918 and the period of one year limited therein runs from the final assessment, whether 
this be the first assessment which is allowed to stand or the final result after adjustment. 

The words “ income escaping assessment ” in section 34 of the Act cover a case where the 
assessee’* income is a homogeneous one, i.e., where the income of the assessee u oemd from one 
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source, such as money-lending. Any income whether it be of the same class or type as that originally 
assessed or of a different crass or type, comes within the scope of section 34. 

Case [Referred Case No. 2 of 1923] referred by the Commissioner of Income- 
tax, Punjab and North-West Frontier Provinces, Lahore, under section 66 of the Income- 
tax Act (XI of 1922) for the orders of the High Court, with his letter No. 5 ° 2 -J» dated 
the 2nd March 1923. 

CASE. 


The history of this case is as follows :— 

Lala Bulaqi Shah, a prominent money-lender of Lahore, was assessed to 
income-tax in the year 1921-22, thus :— 

For 1920-21, Final. Rs. 562-8-0. 

For 1921-22, Provisional. Rs. 562-8-0. 

In both cases assessable income was taken at Rs. 12,000. The order of 
assessment, copy attached, is dated 12th December 1921. Subsequently, in May 1922, 
it came to my knowledge that there was good reason to believe that the petitioner had 
been much under-assessed. Accordingly, on the 3rd May 1922, I directed the Assis¬ 
tant Commissioner of Income-tax (L. Arjan Das) to have further enquiries made, and 
on the 2nd June, as enquiry showed that there had been serious under-assessment 
both in this and other Lahore cases, he was formally invested, under section 5 (4) of 
the Income-tax Act, with the powers of an Income-tax Officer in regard to section 34 
of the Act for all Lahore cases which had to be re-opened. Action was then taken by 
the Assistant Commissioner under section 34 with the result that assessable income 
was found to be Rs. 82,000 instead of Rs. 12,000 and both the assessments specified 
above were enhanced, viz. :— 

Income-tax. 


1920- 21 

1921- 22 


Pinal 

Provisional 


m the rupee Rs. 5,125 
in the rupee Rs. 6,833-5-0 


at 0-1-0 
at 0-1-4 

Super-tax. 

Super-tax for both years payable on Rs. 7000 (the petitioner is an 

undivided Hindu family) R s . 437 .8. 0 

A copy of the Assistant Commissioner’s order dated 21-6-1922 is attached. 

The case then came up before me on appeal. After careful consideration I 

came to the conclusion that assessable income had been correctly estimated hy the 

Assistant Commissioner at Rs. 82,000 and that Rs. 70,000 of the petitioner’s income 

profits and gains for (he year 1920-21 had escaped assessment in the year 1921-22 

when the assessment for the year was finally made. I therefore upheld the Assistant 

Commissioner s order that so far as the income of 1920-21 was concerned the petitioner 

must pay income-tax upon the Rs. 70,000 that had escaped assessment in 1921-22 and 

super-tax upon Rs 7,000. In regard, however, to the provisional assessment for 

1 r i eSt ° r J ed the on ? nal order P 888 ^ b y the Income-tax Officer, Lahore, as for 

r o r:L e ? lain , ed i m my ° rder ° f the 6th J anuar V j 923 (copy attached), the Assistant 
Commissioner had no power under section 34 to enhance a provisional assessment 

thaf ^ he ,P® tltlon ®t has now filed an application under section 66 (2) of the \ct 

P 010 ^ s P? clfied below should be referred to the High Court for decision I 
take these points in the order in which they are given in his petition. 

h* . W *“ ther un , der the Indian Income-tax Act the petitioner has the right to 

in * be ac t ua l amount of profit namely, interest realised hv him ~ * u 

is liable for the interest which ought to have accrued to hhJfn H by h J m ° r that he 

regard being had to the capital invest by hfm ontan ? ** ° f assessmen *. 

No legal point is involved as. owing to the ahseno** nf * 

petitioner ^had to be assessed under section *3 « to“S'H * theTses's^ 
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officer’s judgment. It was found impossible to determine the amount of interest which 
he had realised or which ought to have accrued to him in the year in question. 

(2) Whether after Act XI of 1922 had come into force the petitioner was 
liable for re-adjustment for the amount levied upon him ? 

As this point was somewhat vaguely expressed, the petitioner was asked what 
exactly he intended. He states before me to-day that his plea is that no enhance¬ 
ment of the final assessment for 1920-21 is admissible under section 34 of Act XI of 
1922. In this view I do not agree, as section 34 applies to all incomes, profits or gains 
which have escaped assessment in the previous year and in this case, though the 
assessment relates to 1920-21, it was only finally made in 1921-22, that is to say, the 
income in question escaped assessment last year. 

(3) Whether the Assistant Commissioner had any jurisdiction to enhance 
the tax of the’ petitioner when no appeal had been preferred by the petitioner from 
the order of the Income-tax Officer ? 

It is clear from what has been said above that the Assistant Commissioner 
had full jurisdiction to enhance petitioner’s tax, as he had been formally invested with 
the necessary powers. 

(4) Whether the procedure followed by the Assistant Commissioner was in 
accordance with law ? 

No specific point in the Assistant Commissioner’s procedure is challenged. 
Actually one mistake in procedure was made, for he failed to issue a notice under 
section 22 (2) as required by section 34. When the case came up before me on appeal, 
the attention of the petitioner’s counsel was drawn to the irregularity which, however, 
was not one of the grounds of appeal. As counsel stated that he did not wish to take 
advantage of the flaw in procedure, the case proceeded accordingly, vide ray note, 
dated 28-11-1922 (copy attached). 

(5) Whether the super-tax for two years could be levied on the petitioner? 

Under my order dated 6 th January 1923. super-tax is only leviable upon the 
income of one year, viz. 1920-21. 

(6) Whether the pass book relied on in the order, dated 5th and 6th January 
1923 is legally any piece of evidence to show the amount of interest realised by the 

petitioner ? 

The petitioner’s Pass Book was only inspected for the possible light it might 
throw upon his business in general and was only one oufof many factors which led to 
his assessable income being taken at Rs. 82,000. 

In conclusion I would observe that of these six points, the second and the 
third are the only ones in which legal issues are definitely involved. As desired by 
the petitioner I refer both for the decision of the High Court. 

Beven Pet man, for the assessee. 

Jai Lai, Government Advocate, for the Crown. 

JUDGMENT 


Two points of law have been referred to this Court by the Commissioner of 
Income-tax of the Punjab. 

The first and more important is as to the legality of the action taken under 
« tinn 7/1 of Act XI of 1922 by the Income-tax Officer in re-assessing the income of 
one^Bulaqi ^hiriTfor^the year 1920-21 by an order dated the June , 9 a. The 

second relates to the jurisdiction of the Officer. . 

The second point has not been very vigorously pressed and the question is 
• u ca r»f Qn assessment under the old Act an Incortie-tax Officer, specially 

whether m the case 0 an assessmemunto me a( ^ or whether his 

empowered under sect, 0 5 UM h case of assesse es originally assessed under 

rpmsenl A^! The LSwer is, I think, .0 be found in section 68 of the present 



BULAQI SHAH v. THE CROWN. 


259 


Act. This clearly contemplates that an officer empowered under this Act shall 
function in cases arising under the old and it appears to me to follow as a matter o^ 
course that where the Act applies officers duly empowered are authorised to exercise 
those powers, whatever the history of the case may be. 

In order to understand the first point it is necessary to give certain dates. 
Lala Bulaqi Shah was originally assessed for the year 1930-21, on the material avail¬ 
able for the year 1919-20, in the year 1920. This assessment Avas adjusted on the 
12th December 1921, the amount originally imposed being reduced. In June 1922 a 
•re-assessment was made under section 34 of the present Act. The contention is that 
an adjustment under section 19 of the old Act is not an assessment and that, therefore, 
when the re-assessment was made the time allowed had expired, that time being one 
year from the end of the year, in which the assessment was made. Counsel points to 
sections 21 and 24 of the old Act and section 68 of the new, and lays great stress on 
the fact that a distinction is drawn between an assessment and an adjustment. He 
contends that in making an assessment there is not merely a mechanical calculation 
based on available figures as in the case of an adjustment and that the officer has to 
exercise his discretion and act on assumptions and probabilities in a way which is 
unnecessary in making an adjustment. Further, he contends that the whole principle 
underlying both Acts is that after the original assessment is made a year is allowed to 
the authorities during which they can collect any additional information including the 
actual figures of income, which were not available at the time the assessment was 
made, and can finally settle the amount payable with a fair degree of certainty. Once 
this has been done, he contends the whole matter is closed. On the other hand the 
Government Advocate points to the use of the word " assessee ” throughout both the 
Acu a S defining a man whose income-tax has been fixed, or is in process of being fixed 

and ,h 1 'fi lrgeS th ( at i! here ‘ S a prelllnlnary and assessment, the former being 2 based 
on the figures of the previous year, which must in practice often prove to be erroneous 

and he points out that although the word “ adjustment ” is used in describing the 

very sSrictly^n'd^ifVny doubtSmlsesS^n'favour'o^the^subjecri^*** ^ ,teraU » and 

.. After ? iv * n g the matter my best consideration, it aDoears to thot ,i. a . 
assessment ” as used in section 7« ■ \ appears to me that the word 

assessment and the subsequent adjustment in the b ° th thC ° r i ginaI Provisional 

from the final assessment whether ct° ° Win ^ yCar * and that time runs 

stand or the final resul^afte^adjustment assessment which is allowed to 

contends thafsectton^d^noTapply^oThe^rese the reterence * counsel 

that this income in question has not “ escaped assesLenr’^h 10111 ^ ^ aSOn ’ nameI y. 
tains, cannot be applied to a uortion nf S ”* n ' lhese words, he main- 

different class and to a case where the assesseiTderfreTT bUt ° nly l ° income of a 

sources, <?.*., money-lending and house prouertv r!7 hlS i ncome from diff erent 

of the assessee is derived from money-lendffig The words^ 'a* - Wh ° le ° f the income 

not admit of this interpretation and ever? an d anvTnr US * d '™ °Pinion, do 

same class or type as that originally assessed or of a W , hether [i ^ of the 

comes within the scope of section 34. The costt of T ° r type ’ cle *rly 

the petitioner. 44 ne costs of th e respondent will be paid by 
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[ 67 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice .1 loti Sagar. 

[18th May 1923.] 

Gokal Chand Jagan Nath of Sialkot. Assessee .* 

v. 

Collector of Income-tax, Sialkot. 

Income-tax Act (XJ of IQ22). Section 66— Application to Commissioner to refer a case—Dele¬ 
gation to income'tax Officer—Commissioner bound to decide himself. 

An application by an assessee under section 66 (2) of the Income-tax Act to the Commis¬ 
sioner asking him to state a case, was referred by him to the Income tax Officer for disposal, who 
informed the assessee that the application had been withheld and no orders were passed by the 
Commissioner accepting or rejecting the application. The assessee thereupon applied’ to the High 
Court under section 66 (3) requiring the Commissioner to state a case. 

Held, that the Commissioner must deal with the application himself and must accept or reject 
it and had no power to delegate his authority to any subordinate officer. 

Held further, that a refusal by the Commissioner to state a case under section 66, whatever 
may be the grounds therefor, is tantamount to a refusal on the ground tlmt there is no question of 
law involved and the High Court, if not satisfied of the correctness of the Commissioner’s decision, 
has the power to require him to state a case. 

Application [Civil Miscellaneous Petition No. 109 of 1923] under section 66 (3) 
of the Income-tax Act (XI of 1922) praying that the Commissioner may be required 
to draw up a statement of the case and to refer it to the High Court for decision. 

Moot Chand, for the assessee. 


Jai La 1 , Government Advocate, for the Crown. 

JUDGMENT'. 


'This is an application under section 66 (3) of the Indian Income tax Act 
CXI of 1922), and the prayer made in the application is that the Commissioner be 
required to draw up a statement of the petitioners’ case and to refer it to the High 
Court for decision. It appears that the petitioners, who are a firm of merchants carry¬ 
ing on business at Sialkot, applied to the Commissioner on the 9th December, 1922, 
under clause (2) of section 66, to refer to the High Court certain questions of law 
which they alleged arose out of the order passed by the Assistant Commissioner on 
the 8th November 1922. The learned Commissioner, instead of accepting or rejecting 
the application as required by this section, referred it to the Income-tax Officer for 
disposal, who by his order dated the 6 th of January 1923. withheld the application 
and informed the petitioners that it had been withheld. 


The petitioners have now come up to this Court under clause (3) of section 66 
and it has been contended on their behalf that the action taken by the Commissioner 
on their application was not in accordance with law and that he was bound to dispose 
of the application himself. I think tjlat this contention is well founded and must 
prevail. Under clause (1) of section 66 if, in the course of any assessment under the 
Act a question of law arises, the Commissioner may, either on his own motion 
or on reference from any income-tax authority subordinate to him, draw up a 
statement of the case and refer it with his own opinion thereon to the High Court. 
Under clause (2) an assessee may demand a reference on any question of law, and the 
Commissioner has no discretion to refuse to make a reference. Under clause UJ, if 
the Commissioner refuses to state the case, the assessee may apply to the High Court 
for a rl directing the Commissioner to state the ease, and the High Court can issue 
a ^e 7 f it is satisfied that a question of law arises in the case. But I do not think 
that the Commissioner has any power under the law to refuse to pass any orders. on 
an application or to delegate his authority to any subordinate officer. In fact it is 
admitted by the learne d Government Advocate that the procedure adopted by the 

* A. I. K. (192-1) 662 (2) ; 76 Ind Cas. 139. 
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learned Commissioner in this case was quite illegal and that he himself ought to have 
passed definite orders accepting or rejecting the application. He, however, raises a 
preliminary objection that this Court has no jurisdiction to deal with this matter, 
inasmuch as the Commissioner has not passed any orders in this case and has not 
refused to slate the case on the ground that there is no question of law involved there¬ 
in. His contention is that the jurisdiction of the High Court to take action in s^uch 
matters comes into existence only where the refusal to state the case proceeds on the 
ground that no question of law arises, and in no other case. I am unable to accede 
to this contention. In my opinion, the refusal by the Commissioner to state the case, 
whatever may be the grounds for the refusal, is tantamount to a refusal on the ground 
that there is no question of law involved, and the High Court, if it is not satisfied of 
the correctness of the Commissioner’s decision, has the power to require the Commis¬ 
sioner to state the case and to make a reference to this Court. If the contention of 
the learned Government Advocate were to be accepted, the result would be somewhat 
startling. Suppose, there is a case in which admittedly there is a very important 
question of law involved. An application is made to the Commissioner to make ar 
reference to the High Court. The Commissioner on arbitrary grounds refuses to make 
the reference, but does not say in his order that the application has been refused be- 
case there is no question of law involved therein. According to the argument of the 
learned Government Advocate, it would be impossible under such circumstances for an 
assessee to make an application in this Court that the Commissioner be required to 
state the case and to refer it to the -High Court. I do not think that such could have 
been the intention of the legislature in framing clause (3) of section 66 of the Income- 
tax Act. In the present case, however, the learned Commissioner has not passed any 
orders on the petitioners’ application. He has neither accepted the application nor 
rejected it as required by clause (2} of the section. This procedure on his part is not 
warranted by any provision of law and I am, therefore, of opinion that the case must 
be referred back to the Commissioner with a direction that he should proceed in accor- 
dance with lay and that he should either draw up a statement of the case for reference 
to the High Court or reject petitioners' application on the ground that there is no 
question of law involved therein. 


[68] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Bef°re Sir Lancelot Sanderson , Ki., K. C. ? Chief Justice and 

Justice Sir Thomas Richardson , Kt. 

[13th June IQ23.J 

Bishnu Priya Chowdhurani. . Assessee * 

that he had no'income from Aw/™ ren^andh e°\vas called°upon by C th^ I** Acl ’" lhe lessee Stated 
that statement. On his failure to adduce such proof he w^aSeJed °®“ r to P rove 

the Income-tax olheer without any proof that he had such incom^ On C °T fr0 . m that source ** 
ment, it was confinned by the Assistant Commissioner on the ^l ", appeal against the assess- 

applied under section 66 (2) for a case to be stated bv the Commit' ounc k* The assessee thereupon 
on the ground that no question of law arose. Subsequentlya caZ kkZ'J??**' 1 *** ? e a PP ,ication 
orde^of the Htgh Court, on the application of the aleJe*iSVSL* £S&Sn St¬ 
and on general assumptions tod andrfSSwb? caVceUm?**** l ° proy? his ne S ative statement 

*.»■ >■ '*•. w emt „ 

Income-tax Act (XI of i„ accordancef “ C “° n 66 W of 

C. J, and B. B. Ghose J.) dated 16th January. i 92? . ° f the Coi,rt Sanderson 

• < * 9 * 3 ) I- 1 - H- io Cat <)Oy , A. I. K. U w ) Cal. 337 i 79 Ind. Cos. 305“ 
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CASE. 


In accordance with the request contained in their order, dated 16th January 
1923 on the petition of Babu Iswar Chandra Chowdhuri to state a case under the 
provisions of section 66 of the Indian Income-tax Act (XI of 1922), I have the honour 
to submit the following for the opinion of the Hon’ble High Court. 

1. History of the case :— 

The petitioner submitted a return of his income in accordance with section 22 
(2) of the Act on the 24th June 1922 in which he declared an income of Rs.3,966-11-2, 
which income included nothing on account of bastu rents. His accounts were 
called for and examined on the 1st August following and he was assessed by the 
Income-tax Officer on Rs. 7,307 including Rs. 1,528-6-4 on account of bastu rents 
calculated at 2A per cent, on the assessee’s gross rental of Rs. 63,136. It is the 
inclusion of this item and the method by which the- figure had been calculated which 
forms the subject of the present reference. 

On the 16th October following an appeal'was riled before the Assistant Commis¬ 
sioner in which this item was the chief subject of objection. This appeal was dismissed 
by the Assistant Commissioner in his order dated the 12th November which is quoted 
in the petition filed before the Hon’ble High Court. 

On the 16th December'a petition was filed before myself requesting me to state 
a case to the High Court under section 66 of the Act on inter'alia the two grounds 
which form the subject of the present reference. The petition I rejected in my order, 
dated the 18th December as it then appeared to me from the petition and the order 
of the Assistant Commissioner annexed to it. that the questions in issue were purely 
of fact, namely, («r) whether there was an) - income from bastu rents, and (b) what that 
income was, both of which had been decided by the lower Courts. 

On receipt of the order quoted above from the Hon’ble High Court on the 30th 
January last, I examined the whole record in order to ascertain what the questions of 
law were on which the case was to be stated. 


2. The questions for decision :— 

’ (a) The petitioner’s contention “that the assessment in bastu estimated on 2* 
per cent, is based on no evidence admissible in a judicial proceeding ” impugns merely 
the method adopted by the Income-tax Officer in estimating the amount of 
income received from this particular source, and followed on appeal by the Assistant 
Commissioner. The assessment order passed by the Income-tax Officer doe* not 
reveal why this particular percentage on rent roll was taken or why this method of 
estimating the income was followed. But in a note on the margin of the Assistant 
Commissioner's order sheet appears the following remark : Hast a rent is calculated 

at ih Der cent of the gross rental according to instructions, and the Assistant Com- 
misslner's orde, suppis the following explanation: ‘This is the rate adopted in 

and other non-agricultural rents in estates for which no reliable 

evidence is produced to show a more exact estimate.” The main principle of the Income- 

tax Act is that it is the duty of the assessee to supply the materials of his assessment 
ax Act is. tnatA , f he fai]s t0 supply them entirely, the Income- 

ax^Officer is to' make the assessment to the best of his judgment under section a-j (4). 

Tf hf> sunnlies them but fails to substantiate them under section 23 (3). the Income- 

L oS I as sd iT'To assess the total income of the assessee.” This is apparently to 

L with section - ? (4) to mean that he must do so to the best of his judgment 

be read withsecu -3 W naturally precluded by his contention, that he 

h”d no P S uchTncX wLtever froin showing die amount of the income which the 
r d ! !» Officer supposed him to have. The latter accordingly had to fall back on 
Income- ^ actually resorted to a percentage on gross rental, a percentage 

something e , Assistant Commissioner’s order, was deduced from other 

STSiS in the“t^s generally applied in the district in such 
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cases and, apparently, was generally accepted by the assessees as a fair basis of 
computation. 

The first question therefore which I have the honour to refer for the opinion of 
the Hon’ble High Court is :— 

Whether in the absence of other reliable data as to the income of an assessee 
from a certain source, an Income-tax Officer is justified in making and an Assistant 
Comissioner in upholding an assessment based on a formula which has been found in 
practice generally applicable ip similar conditions to incomes from that source ? 

(&) The second contention of the petitioner “ that the learned Assistant 
Commissioner erred in law in assessing tax on bantu without finding on evidence that 
there was bastu assessable under the Indian Income-tax Act, 1922” is of greater im¬ 
portance. It appears from the assessment record that the inclusion of the item 
Rs. 1.528-6-4 on account of bantu income by the Income-ta* Officer in his assessment 

was based on no foundation in fact at all. This assessment order reads as follows :_ 

The Gomastha says no bastu rent is received while the rent roll amounts to Rs. 63, 
^S-^S- No papers have been adduced concerning the last settlement showing that 
no bastu rent is realised. I cannot accept this. It is too much to believe that persons 
holding non-agricultural land pay no rent.” From this it will be seen that the Income- 
tax Officer assumed that the assessee had tenants holding non-agricultural land and 
that he derived income therefrom. The assessee in his verified return of income under 
section 22 (2; of the Act, had stated that he had no such income but the Income-tax 
Officer required him to prove that negative and in the absence of evidence in its 
support—he says no papers have been adduced concerning the last settlement showing 
that no bastu rent is realised —held that he had failed to prove it. and proceeded to 
make an assessment on the general assumption that a landlord must have income from 
such non-agricultural sources assessable to income-tax. 

When the case came before the Assistant Commissioner on appeal, the same 
attitude.was adopted. It was assumed that there must be non-agricultural 
income included in the rtnt roll and the assessee was required to prove his content;^ 

t did^r 7! n f evidence produced was considered unsa.Xtor?rel ngL" 

it did to a state of affairs twenty years before. Here ap-ain a rpfervn^ a * 

District Settlement, the implication being that it was the assessee’s duty to support 

his negative assertion from the settlement record. y IO support 

The question of law which thus emerges,'which seems tn h* th.t ■ - 

paragraph 9, clause (c) of the petition annexed to the Hon’hle f-fitrh r raised in 
as follows : Whether an assessee hkving in a verifieri S" “ 1 Hl ^ Court s j or d er . is 
derived no income from a certain^0^7^'^^ T™***^*' he 

prove that statement : Whether, in the absence of such oroof ti. T 1 ^ t0 

is legally justified in assessing him on income from that c ’ h Inc L ome ' ta * Officer 
satisfying himself that he has such income • Whether on _ S °V rcc wlthout otherwise 
made and an appeal being filed againsUt an Asskt/nt r" * ™ aSSCSSment being 
assessee to prove his negative assertion : ’and whether in^^h 0 ^ C3 ? require the 
he is legally justified in confirming the assessment.. ’ h bsence of such P«x>f, 

Opinion. 

(«) To the question stated in Daram-anh , < T 

opinion that the answer must be in the affirma^ke but th am res Pectfully 0 f 

of other reliable data is of great importance ?s h. as t0 absence 

tax Department to base theh estimate as far as possfofe on°aV° f the Inc0 “e- 
formula such as that used in the present case L li < ascertained facts, and a 
sources of information fail. In the present case** ° n y be appIied when other 

ready to hand in the settlement record, but was not utilised ^^ W “ a PP are »‘ly 

(6) The question stated in paragraph •»(&’) • 

one answer The ordinary principle of evidence aDDlies’anrf t ? S ^ ”\ y opinioi » of but 

the party which would f»U if no evidence were produced ^ on t f n P ro °f is on 

piwuucea, t .e., on the officers of the 
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Income-tax Department. The latter cannot proceed on general assumptions to reject 
an assessee’s verified statement. If an assessee states that he has no income from a 
certain source and the officers of the department disbelieve him, it is for them to prove 
that he has some such income and not for him to prove the reverse. Any assessment 
based on the inability of the assessee to prove his negative statement and on general 
assumptions only is bad and should be cancelled. 

Narendra Nath Set, for the assessee. 

No one appeared for the Government. 

SANDERSON C. J. We have read the case which has been submitted to us by 
Mr. Blandy, the Commissioner of Income-tax, Bengal. A learned vakil has appeared 
for the assessee, but the Crown has not been represented. 

In my judgment, for the purpose of disposing of this case, it is sufficient for us 
to say that we agree with the opinion expressed by Mr. Blandy on the second point 
raised in the case. This opinion is expressed in clause {b) at the end of the case and 
we, speaking generally, agree with the reasons which induced him to arrive at that 
decision. It is not necessary for us to consider or express any opinion upon the first 
question which is dealt with in the case, inasmuch as the opinion of Mr. Blandy upon 
the second question is sufficient to dispose of this case. 

We, therefore, remit the case to the Commissioner of Income-tax in order that 
he may deal with it in accordance with our judgment, which, I have already said, con¬ 
firms his opinion. The assessee will have the costs of the case which we assess at 
Rs. 150 inclusive of all items. 

RICHARDSON J. agreed. 


[6fl IN THE COURT OF THE JUDICIAL COMMISSIONER AT NAGPUR. 

Before Mr. Baker Offg. J. C. and Mr. Haiti fax A. J. C. 

[18th June 1923.] 

Commissioner of Income-tax, Central Provinces and Berar. ... Referring Officer , 


v, 

Dharamchand Dalchand of Saugor. • • Assessee.* 

Income-tax Act ( XI of 1922) Sec. 68, pro. (1)— Assessment under the Act of 1918— Reduction 
on appeal after the new Act—Claim to refund. 

Where on appeal by an assessee against an assessment under the Income-tax Act of 1918, dis¬ 
posed of after the Act of 1922 came into force, the assessment was reduced, and the assessee claimed 
a refund of the difference between the two amounts. 

Held , that the claim for refund is saved by proviso 1 to section 68 of the Act of 1922. as the 
assessee had an existing right of refund under the repealed Act, within the meaning of the said proviso. 

Case [Civil Reference No. 29 of 1923] referred by the Commissioner of Income 
tax, Central Provinces and Berar under section 66 of the Income-tax Act (XI of 1922J 
with his letter No. 33, dated 15th January, 1923- 


G. L. Subhedar , for the assessee. 

G. P. Dick , for the Crown 

JUDGMENT. 

BAKER OFFG. J. C.—This is a reference by the Commissioner of Income-tax 
under section 66 of the Indian Income-tax Act. XI of 1922- The facts are as follows : 
The applicant Dharamchand Dalchand of Saugor was assessed to Rs. 1,125 unde ' he 
Income-tax of 1918 on the 17th February 1922, He appealed and the 
Commissioner on the 23rd May 1922 se t aside the order and remand ed thej^se_Th_ 

• A. I. R. (1924) Nag. 24 ; 76 Ind. Cas. 82. 
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final assessment in July 1922 was fixed at Rs. 828-3-0. The applicant claimed are- 
fund of the difference between these two amounts but this was refused by the income- 
tax authorities on the ground that he was not entitled to it-under Act XI of 1922 
which came into force on the 1st of April 1922. prior to the making of the final 
assessment. It is admitted that, under section 19 of the old Income-tax Act, VII of 
1918, the applicant would be entitled to the refund. The only point that arises, there¬ 
fore, is whether the case is-governed by the Act of 1918 or the Act of 1922. 

*% 

Act XI of 1922 came into force on the 1st of April 1922. It repealed Act 
VII of 1918 and by section 68 it provides (1) that such repeal shall not affect the 
liability of any person to pay any sum due from him or any existing right of refund 
under any of the enactments to be repealed, and (2) “that the provisions of section 19 
of the Indian Income-tax Act, 1918, shall apply, so far as may be, to all assessments 
made under that Act in the year ending oh the 31st March 1922, andwhere.an 
adjustment shall be made under the provisions of section 19 of the said Act, the pro¬ 
visions of this Act regarding procedure for the assessment and recovery of income-tax 
shall apply as if such adjustment were an assessment made under this Act.” 


The Commissioner of Income-tax contends that this proviso specifically lays 
down that the provisions of section 19 of the Act of 1918 shall apply only to assess¬ 
ments made before the 1st of April 1922. The new Act does not ^llow adjustments 
and the purpose of the proviso (2) above quoted seems to be that adjustments made 
under the old Act shall be treated as assessments under the new Act. The applicant’s 
case is, in my opinion, governed by proviso (1) and the real question is whether the 
applicant had an existing right of refund before the 31st March 1922. The assess¬ 
ment mac[e in the year ending on the 31st March 1922 was liable to adjustment under 
section 19 of the old Act and the applicant therefore had an existing right to an 
adjustment in the year ending on the 31st March 1922. If the adjustment resulted in 
the reduction of the tax he had a right to a refund. In this particular case the order 
reducing the tax was made after the coming into force of the new Act. In. Aiyangar’s 
Commentary on the.Income-tax Act, 1922, at page 466, it is stated th^t the Act is 
silent as regards procedure, rights, etc., in respect of assessments or appeals, etc. 
pending at the commencement of the Act. 


Under the ordinary law, vested rights including rights to appeal and to 
demand a reference that have already accrued are not taken away by the repeal of 
any Act ; but the procedure would be under the new Act. The rule regarding vested 
rights is not confined to substantive rights but extends equally to remedial rights or 

?£ ht * ofactlon includin e rights of appeal : see Maxwell’s Interpretation of Statutes 
6th Edmon, 401. In Gopeshwar Pal v. Jiban Chandra (1), it was held that’ 
though procedure may be regulated by an Act for the time being in force’ 
still the intention to take away a vested right without compensation or anv 
saving, is not to be imputed to the legislature in any case unless it' be expressed 
m unequivocal terms, [of. Chief Commissioner of Public Works v. Login (lv\ 
This was a case of a right to sue. In Ramakrishna Chetty v. Subbaraya Aiyar(l) 

*3 ? CaS f of lu ? ltat . lon . * w as held that the rule regarding vested * rights is not 
confined to substantive rights but extends equally to- the remedial rights or Wilts 

action including rights of appeal. At page ,06 of the same ruling 3 S? is fnuota 

tion from an English case, In re Athlumnty, Ex Parle Wilson Q, where Wrhrht T 

Z STsfa^ so^Llafa" 

W O903) A.C.^: CaK " 2S ‘ 18 C - W - N - 804 ; 19 C ' L - '• «• I ’< Cas, 3,. 

(«> OM) i' Q. I **““• ,0 ' 1 = 4 M - l ' h541 <W> «• * 303 1 .8 lad. c. 6,. 

3 * 
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anC j ie f’ ^ ei: -'-Cid-hipc observe: It is unreasonable to suppose that the Act in¬ 
tended to -estro <y * man’s rights without giving him an opportunity to comply with its 
provisions. The Court, if asked to give retrospective effect to a statute, will bear in 
mind the consequences of doing so. See Ex prrte Todd , hi rc Ashcroft (i).” 

It is a well known principle that fiscal Acts should be construed as far as 
possible in favour of the subject. In view of the authorities, it appears to me that 
the applicant had an existing right of refund under the Act of 1918. He cannot be 
deprived of this by the fact that his appeal is disposed of after the new Act came 
into force. The existing right of refund is expressly saved by proviso (1) of section 
68, and I therefore hold that the applicant is entitled to the refhnd which he claimed. 

HALLIFAX A. J. C.—I concur. 

[ 70 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Sir P. C. Banerji, Kt., As- Chief Justice and Mr. Justice Piggott. 

[2nd July 1923.] 

In the matter of Lalla Mai Hardeo Das Cotton Spinning Mills. .. Assessees* 

Income-tax Act (Jfl of 1922). section 10 (2) (/| 7 )—Sum paid as interest to partner s —When 
admissible as an allcr.vance —“ Registered firm "—Application not f iled within Prescribed period — Im¬ 
proper registratum—Registration when becomes effective—Reference on questions not raised. 

A sum paid as interest to partners for capital put into a firm represents merely an assignment of 
a part of the net profits for the year in favour of the partners who are regarded as entitled to such as¬ 
signment by reason of special advances of capital made bv them in the course of the year. Such a 
sum is not an allowance admissible under section 10 (2) (iii) of the Income-tax Act, XI of 1922. The 
question whether there has been an advance of capital by particular partners as a bona fide borrowing 
of money by the firm from one of its partners is one of fact in each case. 

Where a firm did not apply for registration as prescribed by the statutory rules prior to the last 
day by which its return of income for the year was due, it could not be held to be a registered firm 
for the year in question by filing the application prior to the assessment. 

Where the application for registration was made after the prescribed date, the mere fact that 
registration was obtained on an application put in prior to assessment would not make the registration 
relate back to the commencement of the financial year, or make the firm a registered firm ’’•for the 
purposes of the said assessment. 

Under the rules the application for registration should ordinarily be presented in the month of 
April, the first month of the financial year. Where the period for making a return, of income has 
been extended, there can be no objection to a certificate being issued bearing the correct date of some 
other month. It is to take effect from the date specified therein. 

The mere blunder of an Income-tax Officer in the registration of a firm cannot make them a 
“ .egistered firm ” for the purposes of assessment during a certain financial year, if they do not come 
within the meaning of the definition in section 2 (14) of the Act. 

In an application to the Commissioner under sec. 66 (2), the assessee is not entitled to ask the 
Commissioner to refer to the court questions not referred to in his petition of appeal to him. 

Case [Miscellaneous Case No. 223 of 1923] stated by Rai Sahib Pandit Hari 
Har Nath Muttoo, Commissioner of Income-tax, United Provinces, for the decision of 
the High Court under section 66 (2) of the Income-tax Act, XI of 1922. 

CASE. 

This is a case of reference under section 66.(2) of Income-tax Act XI of 1922, 
on the request of Lalla Mai Hardeo Das Cotton Spinning Mill Co., a firm at Hathras, 
through Mr. P. N. Sagal, accountant and auditor. 

The firm was assessed by the Assistant Commissioner of Income-tax, acting as 
Income-tax Officer, under section 5 (4) of the Act* under order dated the 26th of 

January, 1923* 

An appeal-was filed against the assessment and was rejected by the Income- 
tax Commissioner under order dated the 7 th of March, 1923, the result being that the 

assessment of income-t ax and super-tax as made was upheld. _ 

-. (, 924 )I. L. R. 46 All. 1 ; 21 A. L. J. 703 ; A. I. R. (1924) All. f37 • 75 ^ Cas. 339 - 

(1) (1887) 19 Q.B. D. 186. 
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The assessment made was on the business income of the firm amounting to 
Rs. 4,91,283. The income-tax on this at 18 pies per rupee amounted to Rs. 46,055, and 
the firm not being a registered firm, the super-tax according to rates applicable to 
different portions of the same amounted to Rs. 81,641. 

In calculating the income for assessment purpose, among other items the fol¬ 
lowing charges and deductions were disallowed as being inadmissible. In noting 
these items, I confine myself to the items mentioned in the application for reference :— 



Rs. 

A. 

P. 

1. Interest paid to partners. 

2. Price of boilers and machinery 

.. 42,882 

0 

0 

purchased during the year. 

.. 25,100 

0 

0 

3. Amount set apart for charity. 

.. 6,331 

14 

0 


Copy of the report of the Income-tax Officer who went through the accounts in 
detail and of the Assistant Commissioner’s assessment order are also attached. 

Now in para. 5 of the application for reference I am asked to refer the follow¬ 
ing points of law arising out of the appellate order and in respect of each I note my 
'opinion about the same. 


Points Raised In the Application for Reference. 

I. That the consideration of the point of registration, and omitting to con¬ 
sider all other points appealed against, by this Hon’ble Court is ultra vires. 

II. That the payment of interest to the partners on their loans (not capital) 
advanced by them amounfing to Rs. 42,882 is a business allowance within the meaning 
of section ro (2) (iii) of the Act. 

III. That the cost of replacing the obsolete boiler, amounting to Rs. 51,500, 
held to be of capital nature by the Assessing Officer is a business allowance within the 
meaning of section 10 (2) (vii) of the Act. 


IV. That-the sum of Rs. 6,331-14-0 set aside for charitable purposes, part of 
income of the 'property partly held under the legal obligation created by term No. 47 of 
the partnership deed, is income to which the Act does not apply, under the provisions 
of section 4 (3) (i) of the Act. 

V. That the alteration of the date of registration by the Income-tax Offi¬ 
cer, Aligarh, from the 5th to the 30th of January, 1923 knowingly and wilfully with no 
other purpose than to have the firm treated as an unregistered firm in order to bring it 
within the scope of section SS of the Act, is very unfair on the part of the income-tax 
authorities and as such the assessment to super-tax is illegal and null and void. 

VI. That the fact, that the application for registration was made by the firm 
on the and of January, 1923, having been kept back from the assessing Assistant 
Commissioner instrumentally by the Income-tax Officer even up to the 26th of January 
19*3 (the date of assessment), as borne out by the assessment order, has made the 
super-tax assessment ipso facto null and void. 


VII That the fact that the firm was constituted in 1920 under an instrument 

of partnership specifying the individual shares of all the partners, though no formal 

partnership deed was drawn up till July 1922, was quite sufficient for the Income-tax 
Officer to register the firm on their application dated the 3rd of June, 1922. 

VIII That the registration of the petitioner’s firm had to take Dlace 

ately on production of original instrument of partnership under rule 4 (r'fof the nnH* 

fication No. j-LT., dated the rst of April, , 9J2 . rea d wifh sectioned ?($*£ 
Act, and his failure to do so being never contemplated by the law, the very production 

IX. The presence of the word April in the form of . . 

prescribed in the said rule 4 (0 implies that the registration is contei^U^hTthe 
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bribed bythe*Act tob^mlde foT^hTfdl ^aLdar 11 ^ 35 ? C assessments ^re pres- 
of ; otherwise the word “April ” ou^ht to haw* h year . am ? not for an >' portion there- 

in the said form of certifica^ of re|^ration ° m ‘ tted ' Kke the day and “* 
Officer thJsaid'form'ofCertificate's^if/r- 922 "* 0 ’"T* 1923 by ‘ he '—tax 

the registration is in force frem April “ 9 "at r^Mar”' ^ "° ^ effe « = 

made. section^oMhe'lct doeTn^t ‘at.vto t 77 “**$ f° re ‘ he aSS —was 
tax is therefore null and void the assessment of super- 


UFI MON. 

appeared MrPanna LaZvak^Hfehhcourt' Ba 7 ster ‘ a ‘ Law ' with whom 

ment of Mr. VV. Gaskell ICS Income tav Pn PI ? ears from the a PPellate judg¬ 
es. the only point argued wau "'ll* °J ^ 


, _ U* Undersectlon IO ( 2 ) Oli) the amount of interest paid in respect of caDital 

anvTv H °t thc where lhe PW«nt of interest the^eonl not* 

y W oH d ‘‘ P K ndent ^ n M the earning of P rofits « 's an admissible allowance • but the 

theassessee himse^f and^o l! that ^ m T y S - h ? uld COme from somc one <*her than 
the assessee himself, and no allowance can be made in respect of the share caDital of 

companies or of the capital put into a firm by the partners P 

A firm alleging that it has no independent capital and that it is working only 
on capita lent by partners is not entitled to the allowance under the clause referred 

on wh- t/h 1S °" y m C T °a a legal l0an ’ by a P articular partner under an instrument 
on which he can sue and under which interest at a fixed rate is to be paid to him, or 

a mortgage, that the allowance in respect of interest paid to a partner may be allowed 
In the present case the partnership deed in clause 13 lays down that “ whatever capi¬ 
tal be needed for the joint business of the firm it will be paid in by the shareholders 
according to their shares, etc. 


The contention of the applicant does not appear to be correct, and moreover 
whether the interest claimed is on account of legal loans, or of capital supplied by 

partners, is in my opinion a question of fact and not of law. 

The sum on which interest is claimed as an admissible business charge is only 
an advance of capital by the partners. 

Hf- I point was not raised in appeal, as the grounds of appeal (copy en¬ 
closed; will show. The question thus does not arise out of the appellate order and the 
applicant cannot require a reference in respect of the same. It mav, however, be 
observed th.it obsolescence allowance admissible under section io (2) (vii) means the 
difference between the original cost of the obsolete machinery or plant as reduced by 
the aggregate of the depreciation allowance under section 10 (2) (vi) or any prior Act, 
and the amount for which the obsolete machinery or plant is actually sold or its scrap 
value ; and not the cost of a new boiler or other machinery purchased to replace a 
worn out or obsolete machine. This latter cost is surely an expenditure of capital 
nature. 


IV. This point also was not raised in appeal and so it also does not arise out 
of the appellate order and thus is not one in respect of which a reference to the High 
Court may be asked for. Even if it were, section 4 (3) (i) makes the Act inapplicable 
to income derived from property under trust for religious and charitable purpose, while 
the amount (Rs.6, 331-14-0) in respect of which reference is sought for is not income 
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from property under trust, nor has the income of any charitable or religious institution 
been assessed. 

The amount in question is a part of the business income of a firm which the 
partners have agreed among themselves to set apart for dharmadan or charity and 
surely this is not one of the deductions admissible under section 10. 

The whole of the income, profits and gains of the firm is liable to assessment 
and there is no provision in law exempting the portion of business income which a firm 
may wish to spend on charities. 

The points noted and numbered as V to XI do not in my opinion constitute se¬ 
parate points of law to be settled by the High Court. 

The Only question involved, which has been repeated, is whether the firm was a 
registered firm for purposes of assessment for 1922-23 ; and agreeing with the order on 
appeal, I am of opinion that it was not so. 

Section 2 (14) defines “ registered firm ” as below : “registered firm means a firm 
constitued under an instrument of partnership specifying the individual shares of the 
partners of which the prescribed particulars have been registered with the Income-tax 
Officer in the prescribed manner, ” and a firm which is not a registered firm is an 
“ unregistered firm ” as defined in section 2 (16). 

New section 2 (10) defines “ prescribed ** as below : “ prescribed means pres¬ 
cribed by rules made under this Act.” 

For facility of reference I annex a copy of rules 1-6* of the statutory rules which 
prescribed the procedure, form and particulars about registration of firms, 

Under rule 2 of the rules referred above the application should be made on or 
before the date on which a return is due under sub-section (2) of section 22 of the 
Act. 


The date by which the return of the firm's income under section *2 (2) for the 
assessment for 1922-23 was called for, w as the sth of May, 1922 ; it was extended 

* RULES. 

of the ’• t n * firm r s :L tUted onder a " *■*"»«* of Partnership specifying the individual shares 
t f °f he f ur P° s « of clause (14) of section 2 of the Indian Income-tax Act, 102a 

VL heSe /“ referTe,t to 15 the Act >- rc « isfer with the Income-tax OCicer the particu?a« 
them on oJ , " st f rumen ‘‘application in this behalf made bv the partners or by any o" 

hem on or befoie the date on which a return is due under sub-section (a) of section 22 of the Act. 

shall be 'JSZXEFh *>" refe ™ d in ralc * shall be made m the form annexed to this rule and 
SaitJwfr P d .u by th r ongl "? 1 i nst ™ ment of partnership under which the firm is constituted 

SSM by" 4,i«U 4T b ' 1 COrr "' * SSL application S2SftS 

Incomita* c\t£? th r e pro i“^ ti ° n of th * original instrument of partnership or on the acceptance bv the 
XVi ipril! ,9 - ndian InCOme ,aX Act -S' 22 - This certificate.of registration h “eflUf f““ 
registration ?'* 16 of ™^'raUo„ granted under role 4 shail hive effect from the date of 
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cribed in r T j^.T d a PP licatlon f ° r registration has to be in a form pres- 


Now this application was not filed till the 2nd of January 
fact the partnership deed which is to accompany the application 
was not even drawn up till the 20th of July, 1922. 


1923 ; as a matter of 
together with a copy 


When the application was filed on the 2nd of January, 1923, there were found 

I'"'? C wdich we re finally corrected by the managing partner, 

Lala Banlrey Lai on the 30th of January, 1923, and on the same day the Income-tax 

°*f e , reCOrde ? the certificate of registration. This, as observed by the order in 
appeal, was not quite correct, as the time for filing the application (up to the 5 th of 

rn He'on having ° ng past on the 2nd of January, 1923, when the application was 
made, it should not have been accepted for registration for the year 1922-23. 

ft is noteworthy that the registration has to be renewed every year as per rule 
No. 6 and has effect up to end of the financial year. 


The fact that assessment was made under order dated the 26th of January 

1923, does not allow or extend time for getting registered, and thus when no appli- 

cation was made up to the 5 th of July, 1922.-15 a matter of fact no instrument of 

partnership existed by that date,—it is clear that the applicant firm was not a regis- 

tered firm as defined in law and that it failed to get itself registered as prescribed for 
the year 1922-2 3. 

Looking to the facts and law as noted above, the contention that the firm is a 
registered one in the eyes of law ” .and that the assessment of super-tax was “ ipso 
facto null and void ” is untenable, and the firm, as it is, has been an “ unregistered 
one and as such the super-tax has been rightly assessed. 


All the questions put by the assessee are noted above, but in mv opinion 
the point for decision can be stated as follows :— 


Whether, when the firm did not apply for registration as prescribed by statutory 
rules prior to the last day by which its return of income for the year was due, it can 
be held to be a registered firm for the year in question by filing the application prior 
to actual assessment? 


The following question also arises from the petition and is stated, although it 
seems doubtful if it lies in view of the fact that the point was not raised when the ap¬ 
peal was being argued :— 

Is the sum paid as interest to a partner for capital put into a firm an allowance 
admissible under section io (2) (iii) ? 

The case is referred to the Hon’ble Judges of the High Court for decision. 

Surendra Nath Sen (for the applicant firm) submitted that the main question 
for decision was whether the firm had been rightly and properly registered. If it was, 
it was immune from the payment of super-tax- The question of proper registration 
depended upon the interpretation of the rules 2-6 made by the Board of Inland 
Revenue under the powers conferred by section 59 (2) (e) and published in notification 
No. 3-I. T. dated 1st April, 1922. It was provided by rule 4 that the certificate of 
registration should take effect from the month of April. The date of actual registra¬ 
tion was immaterial. Under rule 6 it continued to be in force till the end of the finan¬ 
cial year. It was the intention of the rules to give effect to the registration for the 
whole period of the financial year at whatever time the actual registration might take 
place. No doubt rule 5 provided that registration should take effect from the date of 
the certificate but it was inconsistent with the preceding rule 4 and should not there¬ 
fore be given effect to. When two rules are inconsistent, the former one should 
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prevail. To hold otherwise would create an anomaly. The firm would be registered 
for a portion of the year and unregistered for the rest, whereas assessment was made 
for the whole year on the basis either of registration only or of non-registration only. 
Rule 5 was the result of the imperfect drafting of the said rules. When the main 
object and intention of a statute are clear, it should not be reduced to a nullity by 
the draftsman’s unskilfulness or ignorance of law. He referred to Salmon v. Dutt- 
com')i and others , 11 App. Cas. 627. In matters between the Crown and the subject 
the statutes should be interpreted in favour of the subject. He referred to Maxwell 
on Statutes. If rule 4 was given effect to, this anomaly would be done away with. 

[BANERJI Ag. C. J.—If an application is made on the 20th of March and 
registration effected on the 31st of March, will that operate as a valid registration 
for the whole of the financial year ending on the day of registration ?] 

If the Income-tax authorities register the firm under such circumstances it 
would certainly operate as a valid registration. Time was not the essence. No time 
was prescribed in the body of the Act for making an application. It was true that 
rule 2 laid down that the application should be presented before the expiry of the 
period fixed for the submission of the return but this limit was fixed for administrative- 
facility only. If the late presentation was condoned by the authorities, as it was in 
this case, the registration was proper and valid. Registration could no doubt be 
refused because the application was not presented within the time prescribed by rule 2, 
but once it took place, whether rightly or wrongly, it could be_ challenged no longer. 
There was no provision in the Act enabling anybody to question the registration. No 
appeal was provided against the order registering the firm. Registration had been 
renewed for the financial year 1923-24. This connoted approval of the registration 
by the Income-tax authorities. The Income-tax Commissioner was, therefore, wrong 
in treating the registration as invalid. 

[PlGGOTT J.—No registration is valid unless effected in the “ prescribed man¬ 
ner.” This registration was not effected in the “prescribed manner.”] 

All the formalities “prescribed” by the rules were complied with except that the 
application was presented after the expiry of the time for the submission of the return. 
This was not a fatal mistake, especially when it had been condoned. Even if effect 
was given to rule s, the income of the two months after the date of registration was 
immune from the payment of super-tax. 

Proceeding to the next point he submitted that under section 10, sub-section (2) 
(iii) allowance should be made for a sum of Rs. 42,000 which denoted the amount 
of interest paid to the shareholders on loans advanced by them to the firm over and 
above their share capital. The payment of this interest was in no way dependent on 
the earning of profit. If the amount had been borrowed from strangers, this reduction 
would surely have be£n made. It was a mere accident that it was borrowed from the 
partners. It did not convert the loan into capital. Anything advanced to the firm 
after the share capital had been fully paid up was in the nature of a loan. Art. 43 of 
the instrument of partnership provided for such a contingency. 

LaUt Slogan Banerji (for the Crown), submitted that in this case there 
was no proper and valid registration. A firm of which the income was Rs. 30 000 and 
above could be registered only by the Assistant Income-tax Commissioner The In¬ 
come-tax Officer had no jurisdiction to register the firm. Moreover the rides contempla¬ 
ted a proper application made at a proper time. It was nowhere laid down that an an 
plication could be made at any time. p 


. S«r«»rfr» Sew, in reply, submitted that a restriction on the power 

of an Income-tax Officer could be unposed only by a “general or special order in writ 

w£ provedffiTtecas? Commissioner under section 5 U) of the Act. No such orde: 
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JUDGMENT. 

This is a reference by the Commissioner of Income-tax under section 66 (2) of 
the Indian Income-tax Act, No. XI of 1922. The assessees at whose instance the 
reference has been made are a firm carrying on business at Hathras, in the Aligarh 
District, under the style of the “ Lalla Mai Hardeo Das Cotton Spinning Company.” 
They may be conveniently referred to hereafter as “ the objectors.” In the petition 
which led to the reference they sought to raise sundry questions of detail in respect 
of which no reference has been made. The Commissioner’s action in this respect has 
been perfectly correct. The Commissioner is required to refer to the High Court any 
question of law arising out of any order-made by him under section 32 of the Act. The 
objectors are seeking to raise questions not referred to in their petition of appeal to the 
Commissioner ; obviously no reference can be made to the High Court on any such 
question. 

There remain, two points set forth in the order of reference. One of these is of 

no great practical consequence and may be disposed of at once. 'The objectors were 

tbeing assessed to income-tax for the financial year 1922-23 on the basis of the profits 

disclosed by their accounts for the calendar year 1921. In those accounts a total sum 

of Rs. 42,882 was shown as interest paid on account of money advanced during the 

year by partners in the firm for the purpose of carrying on the business. The objectors 

claim that this interest should be treated as an “ allowance ” admissible under section 

10 (2) Ciii) of the Indian Income-tax Act and should therefore be deducted from the 

• 

net profits of the year before these are assessed to income-tax. The Assistant Commis¬ 
sioner who examined the books of the firm reports that the money in respect of which 
this interest is charged in the accounts was not really “capital borrowed for the pur¬ 
poses of the business,” but represented “only an advance of capital by the partners.” 
This is so nearly a pure question of fact that it is not easy to formulate any .question 
of law arising thereon in respect of which we can give an opinion. In the order of refe¬ 
rence itself the question is stated thus :— 

“is the sum paid as interest to partners for capital put into a firm an allowance 
admissible under section. 10 (2) (iii) ?” 

To the question as thus stated our answer is: “ No ; such interest represents 
merely an assignment of a part of the net profits for the year in favour of partners who 
are regarded as entitled to such assignment by reason of special advances of capital 
made by them in the course of the year.” 

The question whether there has been an advance of capital by particular part¬ 
ners, of a bona fide borrowing of money by the firm, in which the lender happens to be 
a partner in the firm, must be treated as one of fact in each case. We are not called 
upon to enter into questions of fact; but we feel bound to add that the facts laid before 
us in the course of arguments on both sides have not left us under the impression that 
the objectors have suffered injustice in this matter. 

The other question raised by this order of reference is one of great importance 
to the objectors. They have been required to pay no less a sum than Rs. 81,641-9-0 
as super-tax on account of the year under assessment. They contend that they are not 
liable to super-tax, because they were during the financial year 1922-23, a registered 
firm,” within the meaning of that expression as defined in section 2 (14J of the Indian 
Income-tax Act. The Commissioner affirming the order of the Assistant Commissioner 
has held that they were not ; and the question has been referred to us in the following 


form :— . 

“ Whether, when the firm did not apply for registration as prescribed by statu¬ 
tory rules prior to the last day by which its return of income for the year was due it 
can be held to be a registered firm for the year in question by filing the application 

prior to the assessment.” . . . 

Here again the question of law has been stated to us in a form which only ad¬ 
mits of one answer, and that answer a negative. By definition a registered firm is 
one “constituted under an instrument of partnership specifying the individual shares 
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of the partners of which the prescribed particulars have been registered with the In¬ 
come-tax Officer in the prescribed manner.” 

By clause (io) of the same section 2 the word “ prescribed ” means “prescribed 
by rules made under this Act.” It is not denied that c.rtain rules have been made by 
competent authority, and duly published so as to .“have effect as if enacted in this Act” 
{vide section S 9 (4) of the same) which “prescribe” the manner in which a firm enti- 

t. to 1 do > s J ° can ? et itself "registered.” Those rules have been laid before us. In rule 
2 it is laid down that the application to the Incorre-tax Officer must be made “on or 
before the date on which a return is due under sub-section (2) of section 22 of the 
Indian Income-tax Act. In rule 3 it is laid down that the application must be in a 
prescribed form and be accompanied by the original instrument of partnership under 
which the firm is constituted together with a copy thereof. The Income-tax Officer is 

empowered in special cases to dispense with the production of the original instrument 
but a properly authenticated copy must always be produced. instrument. 

Now in the present instance, it is not denied that the verv latest dat*> nn 
a return was due from the objectors under sub-section (2)ofs^crion 22 ^of the 1^ 
Income-tax Act was the 5 th of July 1922. On this date there was not even in existence 
T p T ! rtn ^ rshl P specifying the individual shares of the partners” in the 

ex ,en« o” Mv°^, a h S C ° tt<>n Com P»">' such an instrument only^me into 

rnmmmm 

Income-tax Officer in the prescribed manner ” part,CU ' ars reglstered ™th the 

expedient h ffil,“ n e1tuld 0 g n : ffimtSp ‘ f he {**“*"“ : but * is Perhaps 

exceedingly able, and indefd exhaustive s'ZL* e .J urther - I" the course of an 

Dr. Sen, who represented the objectors raised two nn ^ beha,f of his c ^ents, 

ed by the remarks hitherto made. * d P wh,ch ar6 not exactly cover- 

application to the Inco^e^a^ OfficeT withhl* |V S d,ents not ^ ave Presented their 
condoned the irregularity by a^eptlng an aonl ^t,A PreSCnbed j*™* that officer had 
stance, on January 2nd, t9 nTnd once , pres f ented to him, in the first in- 

Sth, 1923 ; that the said officer did actually register ^ a ™ endment on January 
ports to effect registration from January 30th to March ^ by an ° rder which P«r- 
tion, once effected necessarily operate7from the mmmV ’ 1923 r ; that such re ff*stra- 
1922-23 ; and that in any of ** Lancia! year 

10 UnmU " ity fr0m the *"■*'-** for two months of thcfin^ciai'ye'af 1 ' 6 ^ ° bjeCt ° rS 

parts of his argument^he'contention th« "us* cSs*^ “ COnne . Ction different 
interpretation in their favour of a fiscal enactmen th.T'tl ^ ^ t0 3 £ ene ™s 

forth"' ° f IncomPef ax Office^could’Z'^ke^e n 2“7 er t0 ^ ° >?t the »»™ 

brought him perilously near the position thatVf ! ge " aes of Dr. Sen’s argument 

wouM bi„°d - Ptly iSSU6d by an [ “ co ">Mar Ofee in^aTri f registratio " d is- 

super-tax £ aUthorit i« and carry with i , ° f the "*><*. 

j In the Present instance of conrw *u • U a r ght of exemption from 
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January 1923. Nor could it have any such effect, supposing it to be otherwise valid • 
for in rule 5 of the rules on the subject it is expressly laid down that such a certificate 
of registration shall have effect from the date of registration.” Obviously this 
certificate was never intended to affect the liability of the objectors to payment of 
super-tax which was 'being levied in respect of the earnings of their firm during the 
calendar year 1921. That liability could not be split up so as to be enforced for part 
only of the financial year 1922-23 ; the objectors had finally lost their right to the 
privileges of a “ registered firm ” for that year, when the 5th of July 1922 went by 
without their even having executed an instrument of partnership. The certificate 
issued by the Income-tax Officer On January 30th, 1923 may have been intended to 
save the objectors trouble by enabling them, during the next financial year, to apply 
for a renewal of the certificate instead of having to take out a new one ; it could have 
no other possible effect. 

We can make these matters even clearer by dealing briefly with Dr. Sen’s next 

point. 

On April 5th, 1922, the objectors were served with a formal notice calling on 
them to put in a return of their income for the calendar year 1921, and giving them 
a month in which to do so. 


On May 4th, 1922, the objectors obtained a month’s extension of time. 

On June 3rd, 1922, they put in two applications. One of these asked for 
another month’s time in which to prepare and submit the return of income ; it was on 
this application that they were given time till the 5th of July 1922. The other was an 
intimation that the firm intended to apply for registration ; but it contained an admis¬ 
sion that no instrument of partnership had yet been executed, and asked for informa¬ 
tion on points of procedure, which information was duly furnished. 

The 5th of July 1922 passed without any return having been furnished ; and 
on July 17th, 1922, the Assistant Commissioner wrote to the firm and told them plainly 
that their chance of obtaining registration was over for that year. 

On July 20th, 1922, the objectors at last got their instrument of partnership 
executed ; but at the time they seemed inclined to accept the intimation that it was 
now too late to be of any use for that year. 


On October 27th, 1922, the objectors were at last compelled to submit their 
books for examination ; and on December 22nd, 1922. the Income-tax Officer was able 
to report the result of his examination. The Assistant Commissioner whose duty it was 
to make the assessment, by reason of a general order lawfully issued under section 5 
(4) of the Indian Income-tax Act, completed his work on January 26th, 1923- One 
would have assumed that the same general order would have transferred to the Assis¬ 
tant Commissioner from the Income-tax Officer the duty of dealing with any applica¬ 
tion for registration which the firm might make. We do not know whether this was 
the case or not; the point is one which the Commissioner might do well to note so 
that no such complication may again arise as was permitted m this case It appears 
that while the question of their assessment was before the Assistant Commissioner, 
the objectors went behind his back, to the Income-tax Officer with an application for 
registration first presented on January and, 1923. and again on January 5th, 1923. 
after the instrument of partnership had been returned for certain amendments. It 
was on this application that the Income-tax Officer’s certificate of registration was 
obtained on January 30th, 1923. The Assistant Commissioner was in complete 
ignorance of these proceedings when he made his assessment on January „^. , 923 - 
On that date the objectors were beyond all question an unregistered firm and were 

very properly assessed as such. 

From this statement of the facts it is clear that the objectors were to blame for 

not making any return of their income and also for the delay in the produC ' ,0n 0 
their books of account. There are no merits whatever in their case. The> had lo 
their right to be dealt with as a registered firm for the financial year ig22-23 f 
[he simple reason that they had failed even to provide themselves with an instrument 
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6f partnership within the extended period allowed them for the presentation of their 
return of income. The obvious intention of the rules as shown by the wording of the 
prescribed form of certificate, is that such applications should ordinarily be presented 
in the month of April, the first month of the financial year. Where, as in the present 
case, the period for making a return of income has been extended, there can be no 
objection to a certificate being issued bearing the correct date of some other month. 
It will take effect from the date specified therein. When the assessment comes to be 
made, the ofiicer charged with that duty will have to determine simply whether the 
firm with whose return or with whose accounts he isdealing, is or is not a ’* registered 
firm ” within the meaning of the definition. The objectors had been plainly told that 
they would be dealt with^for the year 1922-23 as an “ unregistered firm their 
attempt to escape from this position by going to the Income-tax Officer at the begin- 
nmg of January 1923 was wholly futile. It is they who are attempting to evade a just 
liability by raising technical pleas and pressing for a strained, and indeed impossible 
interpretation of one or two details in the rules. 


Our answer therefore to the principal question referred to 
already intimated, in the negative. 


us is, as we have 


Under clause (6) of section 66 of the Indian Income-tax Act, No. XI of 1022 
we order the assessees to bear the costs of this reference, including the fee certified 
by the Government Advocate, who has appeared to support the assessment. 


NOTE. 

e j ,.,2?“.’T. Wl0 r d by ,h * Bomb »* Hi S h Co-* 1- r, Pur,ho,tarn Bkarj, (y Co f report 
apply^for regist ra t ion .~Ed! ° n C ° nS,dCred ™ “ t0 ** ** riod of tilne which a fumstTufd 


[ 71 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

B efore Sir Walter Salts Schwabe, Kt. % K. C., Chief Justice and 

Mr. Justice Waller. 

[26th September 1923J 

Commissioner of Income-tax, Madras. .. 

M. S. S. Chidambaram Chettiar and another. . . Assessees * 

No provisional assess Jetit in y!aT(wlsfcM °- [V 3 ' Sect j on 3 —Supertax— 

on adjustment / ncome-ta x Act ( VI/ of 1918 ) Section 19. StSSaUe In the succeeding year ( 1922 - 23 ), 

Where during the provisional assessment ororwHinoc .1. 
jessed to super-tax as his income was then fouffSte SSL the assessee was not 

the course of proceedings under section 68 of the Incoroe-ta* taxab,e and subsequently in 
was found tp be large enough to be assessed to super- A ° f 1922 ‘ the assessee ’ s real income 

Held , that assessment to super tax for the vear . , . 

of 1921-22 under the heading of adjustment, under th*. ^\ Can - be made in l ^ 23 ' 2 3 on the income 
tax Act of 1922, as amended by Ac/ XV S ,** ** 8eC ° nd proviso to 68 of the iSSjJ 

Income^ a£h « ° f * he 

case * 

Hi gh Com .hff^orng Z above' mss* ^ 

as an,ended h bfs e ect U ion e 3 oHhe'hcom ™^ 0 Amendment 8 A Income - t » Act. I9 „. 
super-tax for ,92,-22 on the income of 192,-22 can be' '- 923 ' assessi »ents to 

heading of adjustment in cases in which dnrij • ■ ”? ade m , 9**-*3 under the 
■jwasfound that the a ssessee's income was befow P Zt 0 “^,. aSS “!" t 1 e | n, r P«*«din£. 
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super-tax, but the real income is ultimately found in proceedings under section 68 oi 

the Income-tax Act of 1922 as amended by section 3 of the Act of 1923 to be laree 
enough to be assessed to super-tax.” - 6 

2. The facts of this case are :— 

(a) In 1921-22 the Collector of Rainnad assessed the above assessees for 1920- 
21 (final; and 1921-22 (provisional) to income-tax on a taxable income of Rs 77 303 
and a total income of Rs. 85,874 and to super-tax on the excess over Rs. 75 000’ of 
the total income viz., Rs. 10,87*. On appeal the Commissioner of Income-tax re¬ 
duced the taxable income to Rs. 62,782* and the total income to Rs. 67,380 and can¬ 
celled the super-tax assessment. 

(b) In 1922-23 the Collector assessed them for 1921-22 and 1922-23 to in¬ 
come-tax and super-tax on a total income of Rs. 1,65,396. They appealed against the 
assessment to the Commissioner. One of their grounds of appeal was that the adjust¬ 
ment of super-tax for 1921-22 was illegal. The Commissioner held that under the 
second proviso to section 68 of the Income-tax Act, 1922, as amended by section 3 of 
the Income-tax Amendment Act, 1923, the super-tax adjustment was legal. 

3. The assessees contend that assessment in 1922-23 for 1921-22 on the in¬ 
come of 1921-22 without a provisional assessment for 1921-22 is not warranted by the 
provisions of the second proviso to section 68 of the Income-tax Act, 1922, even as 
amended by the Income-tax Amendment Act, 1923. 

4. 'I agree that the question of law does arise as stated above in paragraph 1. 

5. My own opinion on this point of law is that an assessment to super-tax for 
1921-22 can be made on the income of 1921-22 in the year 1922 23 even in cases in 
which there was no provisional assessment to super-tax in 1921-22. 

6. My reasons are :— 

The provisions of section 19 of the Income-tax Act, 1918, which under section 
6 of the Super-tax Act, 1920 are applicable to super-tax, have been kept alive by sec¬ 
tion 68 of Act XI of 1922. Section 19 of the Income-tax Act, 1918, says :—“ When 
the Collector has in any year after the commencement of this Act for which income-tax 
is leviable under section 14 (2), ascertained the total income actually received by or 
accrued to the assessee in the previous year, he shall compute the income-tax which 
would have been payable in respect thereof, if it had been* levied in such previous 
year with reference to the amount of the income so ascertained and the law then in 
force ; and the difference between the sums so computed and the aggregate of the 
sums already paid by or on behalf of the assessee in respect of income-tax for such 
previous year shall be paid or refunded to the assessee as the case may be.” There is 
nothing in this section to warrant the assumption that some tax must have been paid 
already in the previous year provisionally for that previous year. The aggregate of the 
sums actually paid by or on behalf of the assessee in respect of income-tax for such 
previous year may well, as in this case, be nil. The whole scheme of the Income-tax 
Act of 1918 was that a provisional assessment was first made under section 18 for one 
year on the income of the previous year and that the final assessment was then made 
under section 19 for the first year after the income of that first year had been ascer¬ 
tained in the course of the second year. This is the manner in which section 19 has 
been interpreted by officers of the Income-tax Department throughout India. It has 
not hitherto been challenged. As the section was deliberately kept alive by the 
legislature in section 68 of Act XI of 1922 (as amended) that interpretation still holds 
good and the assessment now under dispute was properly made. 

7 I shall be glad to fujmish any further particulars about the facts of this 
case that the High Court may require. It is regretted that the statement of the case 
has not been submitted before the expiry of one month’s time, viz., 14-7-1923 allowed 
by section 66 (2) as under executive instructions I have had to refer the matter to the 

Board of Inland Revenue for orders. 
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Government Pleader ( C . V. Anantakfishna Iyer) for the Referring Officer. 

M. Subbat ay a Aiyar , for the assessees. 

JUDGMENT. 

SCHYVABE C. J.—In this case the assessee made a return for income-tax and 
super-tax purposes in the beginning of the year 1921-1922. At first he was assessed 
both to income-tax and super-tax, but he satisfied the authorities that the figure that 
they had taken was too large, and they reduced the assessment down to an.amount 
which would involve the payment of income-tax only, that is to say, below the minimum 
super-tax amount. Under the scheme of income-tax and super-tax then in force, to be 
found in Act VII of 1918, the amending Acts and the Super-tax Act of 1920, for both 
income-tax and super-tax there was an adjustment at the end of the year ■ so that if the 
anticipated income which was based on the preceding year’s income and was the basis 
of the preliminary original assessment was found by the result of the year’s trading to be 
wrong-either too large or too small—the matter was adjusted by returning any amount 
overpaid or demanding any amount underpaid. By the Income-tax Act of 1022 this 
system was abolished for the future ; it adopted the system of making anaiissmen? 
on the preceding year s actual income and treating that as the hypothetical income for 

* h f. ye A r w assess / nent —° ne wh,ch could not, as a general rule, be altered. The re¬ 
sult of that was that, for the year 1921-1932, there would still have to be the adiust 

0f the yea ; 80 as t0 arrive at the P-per income-tax for that yearand 
that the final figure amved at as the final income for that year would also afford a 

basis for the hypothetical income of the next year. As this principle of adjusting re 

Mtoa ovewa s t °bea b o , isK Acts were repealed ; but proWsion was' 

made for the transition year 1921-1922 by preserving certain sections of ? the old Act 
for that purpose and that purpose only. The provision is found in section 68 of tk- 

‘ 9 “ ACt *\ amended by * ct Xv of «»*3. ‘he amendment being made sXt it mighf 

be clear that it was intended that the provisos to section fsR 
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already been paid for super-tax. ? Kno sum has been SUm that has 

no deduction to be made. That is thernerfectlv nS 5 «^ d f ° r super ' tax > then there is 
see no reason whatever for the suggestion that w? h m f anmg . of the section and' J 
section and read it as though fhe O ^Ore a Zl "V™ ^ meani ^ * that 
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section 25 having been repealed by the Income-tax Act of 1922, that remedy for the 
Crown is gone. In my judgment, that contention is also gone because section 25 of 
the Act of 1918 has now been re-enacted by section 34 of the Act of 1922, and 
section 34 in words applies not only to the present and future but to the past. It 
says if for any reason the income chargeable to income-tax has escaped assessment in 
any year or has been assessed at too low a rate, the Income-tax Officer can at any time 
within the year take the necessary steps. It follows, in my judgment, that even if the 
assessee could escape under section 19, he would not escape under section 34. 

The answer to the question referred to us is in- the affirmative. The assessee 
will pay the costs of this reference. 

WALLER J.—I agree and have nothing to add. 


[ 72 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Walter Salis Schwabe , Kt., K. C., Chief Justice 

and Mr. Justice Waller. 

[4th and 12th October 1923.] 

Commissioner of Income-tax, Madras. .. Referring Office*-. 


v. 

M. Ar. Ar. Arunachalam Chettiar. .. Assessee f" 

Income-tax Act (XI of 1922) Sections 2, 6, 10 and 24 — Assessee trading individually and as 
member of unregistered firm—Loss incurred in the tatter—Set off against profits made in the former 
— S. IO. " any ”, meaning of. 

A person who carries on two different trades, one individually antbthe other as a member of an 
unregistered firm, is entitled to set off, for income-tax purposes, the loss incurred by him in respect of 
the partnership trade against the profits made by him in his individual trade. 

Though the practice is to assess firms as such, each partner in a firm is an assessee in respect 
of the profits and gains of the business which he carries on in partnership. 

The word “ any ” in section 10 of the Income-tax Act means “ each and every ” and an 
assessee is therefore entitled to set off profits in one business against losses in another. For this 
purpose there is no distinction between what an assessee earns alone and what he earns in partnership. 

A partnership is, for income-tax purposes, not an entity known to the law ; and there is, for 
this purpose, no distinction between registered and unregistered firms. 

Case [Referred Case No. 6 of 1923] stated under .section 66 (2) of the Income- 
tax Act, XI of 1922, for the decision of the High Court of the question of law which 
had arisen in the assessment of M. Ar. Ar. Arunachalam Chettiar for the year 1922- 

1923. 

CASE. 


Under section 66 (2) of the Income-tax Act, XI of 1922, I have the honour to 
refer for the decision of the Honourable the Judges of the High Court the following 
question of law which has arisen in assessing the individual mentioned above for the 

y ear 1^2 2*23 | 

u Where a person carries on two different trades, one individually and the other 
as a member of an unregistered firm, is he entitled to set off the loss meurred by h.m 
in respect of the partnership trade against the profits made by h.m in his individual 

trade ? ” 

2. The essential facts of th'e case are :— 

The assessee owns property and carries on money-lending and other businesses 

. ^ ^ll metal factory on his own account. He was also a partner in two 
such as a bell-m . on business at Dharmapuri and the other sugar and 

“"Tade at ab Fmm Us individual property and trade he had a taxable 
income of Rs r",o 1,004 after allowing for the lessee suffered in his own Calcutta 

- 7 — 7 Tl. R. 47 Mad. 660 ; 46 M. L. J. 68 ; 1 Tm. L. T. (H. C.) 33 2 ; (.924) M. W. * 

326 ; 19 L. W. 12s ; A. I. R. (1924) Mad. 474 ; 77 ^ Cas. 772 . 
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money-leading transactions and in the bell-metal factory at Chatrawady. To this 
taxable income, Rs. 22,100, being share of income from other partnerships and from 
dividends, was added to arrive at the appropriate rate. The partnership business at 
Dharmapuri and the sugar and rice trade at Calcutta resulted in a loss and the 
assessee claimed that his share of the loss Rs. 478 at Dharmapuri and Rs. 13,950 
from the sugar and rice trade at Calcutta should be set off against his profits from 
other sources. The Income-tax Officer declined to do so, as the firms which suffered 
loss were unregistered, and his decision was upheld on appeal. 

3. Under section 66 (2) the assessee has applied for a reference to the High 
Court on the question of law as stated in paragraph 1. I agree that the question of 
law does arise and refer the question. 


4. In my opinion the set off claimed is not admissible. Under section 24 (1) 
of the Act an assessee is entitled to set off a loss pnder any of the heads mentioned 
in section 6 against his income, profits or gains under any other head. Sub-section (2) 
of section 24 provides for the case of a registered firm and entitles a partner in such a 
firm to set off his share of the firm’s loss against his individual profits from other 
sources. On the principle “ iuclusio tmius exclusio alterius '* the terms of section 24 
(2) operate to render inadmissible the loss now claimed. Throughout the Income-tax Act 
the unregistered firm is treated as an entity of which no account is taken so far as 
the partners are concerned except that (i) if the profits of the firm are less than 
Rs. 2,000 and the firm is accordingly not assessed, the amount received by each 
individual partner is assessable to income-tax under section 14 (2), (b), (ii) any income 
received from an unregistered firm assessed to tax and so not assessed in the hands 
of the individual partner is taken into account for the partner’s personal rate, and (iii) 
where the profits and gains of an unregistered firm have not been assessed to super-tax, 
super-tax will be leviable, if the need arises, on the partner’s share in the hands of that 
partner under the proviso to section 55. Thus section 24 ( 0 , so far as an unregistered 
firm is concerned, only ■applies when the unregistered firm has income, profits or gains 
under one or more of the heads mentioned in Section 6 and sustains a loss under 
another, in which case the loss can be set off against the income, profits or gains. But 
if the unregistered firm sustains a loss, that loss falls on the firm as an entity and 
cannot be taken by the individual partner against any income, profits or gains received 
by him personally. It is contended by the assessee in his application under section 66 
U; that section 24 applies only to a case where there are several heads of income and 
not to a case where the losses and profits are sought to be set off. against each other 
in respect of the same category and that under section 10 he is entitled to set off the 
loss against the profits of various businesses whether the firm is registered or unreeis- 

J‘u C "! ords sect, on 10 are : “the tax shall be payable by an assessee under 
head business m respect of the profits or gains of any business carried on by him” 

th» hC CaS ! ° f th ? busi . ness at Dharmapuri and the sugar and rice trade at Calcutta 

fl 1' B L L *1 assessee in each case is the unregistered' 

rm, an entirely different entity. Further, the present assessee does not carry on the 

are carried* a, \ d 1:he SU Z** an ^ rice trade at Calcutta. These businesses 

Government Pleader (C. V. Anantakrhhna Iyer), for the Referring Officer. 

4 . Krishnaswami Iyer and V. Rajagopda Iyer, for the assessee. 

JUDGMENT. 

different trades—one iLivMuany and "he other as a. member f PerS ° n Ca ?' ieS ° n ‘ W ° 
-a he entitled to set off (that is, for inco^X^thl £"E5W ‘h™ 
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in respect of the partnership trade against the pronts made by him in his individual 
trade. 

Fhs facts are that the assessee has an income from trade profits in two distinct 
and separate businesses of his own and from other property, has made losses in other 
businesses of his own, and also has incurred losses in two distinct businesses in which 
he is a partner and which businesses are not registered. 

The question for decision is a difficu't one, the difficulty arising from the word¬ 
ing of the Income-tax-Act. If our decision is not in accordance with the real intention 
of the legislature, it is for the legislature to make that intention clear hereafter. The 
relevant sections for consideration are 6, 10 and 24 and the difficulty is to 
ascertain the proper interpretation of the two latter. Section 6 is merely a division 
into heads of different sources of income, one being “ business ”, concluding with 
a general head of “Other Sources.” Section 10 defines and elaborates the profits and 
gains covered by the heading “ Business.” The tax is payable by an assessee under 
the head ‘ Business” in respect of the profits or gains of any business carried on by 
him. Assessee” is defined in section 2 as “a person by whom income-tax is payable.” 
No mention is made in section ro of partnerships, registered or unregistered, and, 
although it is the practice to assess firms as such, I can find nothing to justify the 
argument that each partner in a firm is not an assessee, for he is a person by whom 
the income-tax is payable, nor can I find anything to justify the argument that this 
assessee being a partner, is not a person carrying on the business in question. I am, 
therefore, prepared to hold that the present assesses is an assessee in respect of the 
profits and gains of the business which he carried on in partnership. 

The next question that arises is, where an assessee carries on two distinct 
businesses, is he entitled to set off the loss on one against the profits of the other ? The 
Crown has argued before us to the contrary, but it is to be observed that this is not 
the view taken by the Commissioner. Indeed, he states that such set off has been 
allowed in respect of the separate businesses of the assessee which he carried on alone, 
namely, his money-lending business, and his bell-metal factory, and it would from the 
reference seem to be his view that, if the partnerships had been registered, such set 
off would be allowable also in respect of the losses of the partnership businesses. 


The Crown’s argument is based on the words of section 10, which refers to “the 
profits of any business” and would have us construe “any” as “each” and not as “each 
and every.” Counsel points to the English Income-tax Act which under Schedule D 


makes chargeable to income-tax the profits and gains from any trade, and then by 
special rule, namely, rule 15 of the rules applicable to cases I and II (case I being 
tax in respect of trade) provides that the losses of one business can be set off against 
the profits of another. This re-enacts section 101 of the Income-tax Act of 1842. It 
is argued that, if such a section was necessary in England, it follows that its omission 
here shows that it was not intended to allow such set off here. I have already pointed 


out that that is not the view of the Commissioner, and if it were the intention of the 
statutes it would indeed be anomalous; for by section 24 (1) setoff is allowed 
between the different heads of income, so that a trade lo^s can be set off 
against a professional gain, or interest on securities—a privilege not allowed 
in England, where an adjustment of profit and loss between different businesses incur¬ 
red by the same person would be allowable in England and not here, although 
the arguments in favour of such allowance are at least as strong as those in 
favour of those governed by section 24. What it is desired to tax is a man’s total net 
income, and it would be most unjust to tax him on a profit on one business, when in 
fact owing to losses on the other, he has a less or even no income at all. I do not 
believe that this was the intention of the Act and I doubt whether rule 15 in the 
English Act was necessary, except to make clear the intention of the legislature ; and, 
in my judgment, looking at the Indian Act, the words “ any business ” being open to 
either construction, I must take that construction which, looking at the whole Act, I 
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think, is the more rational and must construe “ any ” to mean “each and every.” It 
follows that an assessee is entitled to set off profits in one business against losses in 
another. And for this purpose I can find no distinction between what an assessee 
earns alone and what he earns in partnership. It is argued by the Commissioner that 
a partnership is, for income-tax purposes, an entity ; but it is not an entity known to 
the law ; it is not a separate entity like a company limited by shares ; its name is merely 
a convenient method of describing its partners, each of whom is jointly and severally 
liable for its debts, and, for income-tax purposes, it is'a convenient body to assess, as 
the partners carry on the trade together and keep books in which the partnership 
transactions are entered and earn together profits or make losses. It is to be observed 
that, for this put-pose, no distinction can be made between registered and unregistered 
firms, for whether a firm is a legal entity or not does not depend on registration. 

It is then argued thpit section 24 shows an intention that such set off is not to 
be allowed in the case.of unregistered firms. But section 24 (1) is dealing with some¬ 
thing quite different, namely, the allowance of set off between different heads men¬ 
tioned in section 6, and not the allowance of set off between different, businesses 
coming under one head. Section 24 (2) again dealing with set off between different 
heads allows the partners of a registered firm, where that firm has made a loss under 
one head, and has not sufficient income under abother head; to avail themselves of this 
set off, to use the loss to set off against their own individual incomes arising under 
other heads. Whether this must be taken by implication to prevent such set off in the 
case of partners of an unregistered firm is a difficult question which does not arise 
here, as the present assessee desires to set off his partnership loss against a loss of his 
own under the same head, that is, “business” and not under a different head. I do not 
think that we should be justified in inferring from this section the intention of the legis¬ 
lature to prevent any sort of set off by a partner of an unregistered firm against his own, 
trade losses. 

It follows that the answer to the question is in the affirmative. The assessee 
is entitled to his costs. 

WALLER J.—I agree and I have nothing to add. 


[ 73 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Su* Dawson Miller Kt ., K. C., Chief Justice and 

Justice Sir Jwala Prasad Kt. 

[21st December 1923.] 

In the matter of K. M. Selected Coal Company of 
Manbhum. .. Assessee.* 

Income-tax Act (X/ of 1922) Section 10 (2) (vili), and-(ix)—local rates and taxes—Colliery 

--Cesses imposed on output of mine—Bthar and Orissa Mining Settlement Act. S 23(3) and Jharia 

Water Supply Act , S. 45 ; — Deduction of ‘local rates'* if permissible—Allotm nee as expenditure for 
earning pronto 


,on V Co11 >i er y p ropn e to r under ^ctron 23 (3) of the Bihar and Orissa Mining 
J t . he A annaal OBt P ot of mine and the cess levied on him under section 45 
, W J f r ? upp y , Act ’ J 92 *- ,n rea lf ct of the annual despatches of coal and coke from the 
r i i ?' ” f W ‘I W of the P re ® l “ s within the meaning of the allowance 
of rife mMhl 2 l°nr SeC f °? 5? (2> of . the hicome-tax Act ; but they can be deducted in the cpmputation 

Sift Jt ° the proprietor of the mine, as an expenditure incurred solely for <3t*he 
profits, within the meaning of section 10 (2) clause (ix). 100 

In re Safa Jyoli Prasad Singh Deo. 1 I. T. C. 103, Explained and distinguished. 

Reference [Miscellaneous Judicial Case No. 77 of 1923] under section 66 M nf 
the Income-tax Act, XI of 1922, for the decision of the High Court U) 

K. P. Jayaswal , for the assessee. 

_ Suita/t Ahmed , Government Advocate, for the Crown. 

*(1924) 1. L, R.3 Pat. 29s ; A, I. R. (1924) p* tf 6 7 o ; 83 ind. Cas. 920. ~ 

36 
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JUDGMENT. 

DAWSON MILLER C. J.—This is a reference under section 66 of the Indian 
Income-tax Act, 1922, for the opinion of the High Court upon certain questions which 
anse in relation to the assessment of the taxable income of the K. M. Selected Coal 
Company for the year 192 1-22. The Company is the proprietor of a colliery in Jharia 
and claims that in assessing its income for the year in’ question certain local rates im¬ 
posed upon the outturn of the coal in the one case and upon the despatches of the 

coal and coke in the other should be deducted from the taxable income under the pro¬ 
visions of the Indian Income-tax Act, 1922. The question for determination is whether 
in arriving at the taxable income the local rates to which I shall refer in greater detail 
presently can be deducted under the provisions of section 10 (2) clauses (viii) or (ix) of 
the Income-tax Act, 1922. 4 It is admitted that the income payable by the assessee 
comes under the head of business ” within the meaning of section 10 and the tax 
payable in such a case is in respect of the profits or gains of the business carried bn 
by the assessee. I he section provides by clause (2) that such profits or gains 
1 a be computed after making the following allowances. Then there follow sub- 
lauses (1) to (ix) which include amongst other things certain deductions in respect 
^ ent * or P re mises in which the business is carried on, in respect of repairs in 
certain cases, in respect of interest on capital borrowed for the purposes of the busi¬ 
ness, in respect of insurance, repairs to buildings, plant and machinery depreciation 
and other matters which it is unnecessary to enumerate further. Then follows sub¬ 
clause (viii) which is in these terms : 

Any sums paid on account of land-revenue, local rates or municipal taxes in 
respect of such part of the premises as is used for the purposes of the business.” 

Sub-clause (ix) is as follows : 

4 ft * 

Any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains.” 


I he rates in question which it is sought to deduct from the taxable income for 
income-tax purposes are imposed in the one case under the Bihar and Orissa Mining 
Settlement Act, 1920, clause 23, which provides that the Board (that is the Mines 
Board of Health for the district, established under the Act) shall impose yearly an 
assessment at rates not exceeding the maximum rates prescribed, on all owners of 
mines in which are employed persons residing in the Mining Settlement, and all per¬ 
sons who receive any royalty, rent or fine from such mines, and the assessment by 
clause (3) of the section shall be based in the case of owners of mines, on the annual 
output from their mines. In pursuance of that section a rate was imposed upon the 
assessee in this case upon the annual output from the mine. The other tax or rate is 
that imposed by the Bihar and Orissa Jharia Water-Supply Act (Bihar and Orissa Act 
III of 1914) which by section 45 provides that: “ There shall be formed a fund to be 
called the Jharia Water Fund which shall be vested in the Wajter Board and there shall be 
placed to the credit thereof in the District Treasury or a Sub-Treasury ; (1) the proceed? 
of a tonnage cess on the annual depatches of coal and coke from mines.” Section 54 
and the following sections in Chapter VI make provision for the levy of the cesses 
there named. A cess under these sections was imposed upon the assessee in respect 
of the annual despatches of coal and coke from the mine. It is in respect of these 
two rates that a deduction is claimed by the assessee in this case. 


It is admitted that’these rates are local rates within the meaning of clause (2) sub¬ 
clause (viii) of section 10 of the Indian Income-tax Act, 1922, but it is contended on 
behalf of the Commissioner of Income-tax that such rate is not a rate in respect of such 
part of the premises as is used for the purposes of business ; that indeed it is not a tax 
upon the premises at all but is a tax levied upon the owner of the mine in respect not of 
any buildings or land which may be described as premises but upon the annual output 
in the one case and upon the annual despatches in the oth6r and therefore that by no 
straining of the language of clause (viii) could you bring the present rates within the 
scope of that clause. The duties leviable under the two Bihar and Orissa Acts men- 


1 
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tioned are not, in my opinion, local rates imposed on such parts of the premises 
as are used for the purposes of the business within clause (viii) of section 10 (2) of the 
Indian Income-tax Act, 1922. Th«ft clause-appears to me to contemplate a tax or rate 
imposed on the premises in the ordinary acceptation of the word, in this connection the 
buildings and land where the business is carried on or such part thereof as is used for 
the purpose of carrying on the business, such as offices, workshops, warehouses, etc., 
as distinguished from private residences unconnected with the business. The levy in 
such cases where the rate is imposed on the premises for municipal purposes is gene¬ 
rally assessed on the annual value of the premises and I do not think, it can be said 
that the word ‘premises’ includes the annual output or the annual despatches of coal 
from the mines. 


With regard to the second point, namely, whether these rates are included under 
sub-clause (ix) of clause 2 of the section the case appears to me to present very much 
greater difficulty. It must be borne in. mind that in assessing a taxable income deri¬ 
ved under the head of business it is only the profits or gains of the business that are to 
be taxed and the question which arises in the present case is whether these profits or 
gains are to be arrived at after deducting the local rates imposed upon the assessee in 
the present case. There can be no doubt to my mind that from a commercial stand¬ 
point these rates imposed upon the proprietor of the business would be deducted in the 
Company’s balance sheet before any profits could be shown as the profits of that 
business. But it is necessary to consider further whether the rates in question can be 
regarded as an expenditure incurred by the assessee solely for the purpose of earning 
such profits or gains. It is contended on the one hand, on behalf of the Income-tax 
Commissioner, that such expenditure must be voluntary expenditure incurred by the 
assessee solely for the purpose of making a profit in his business. It is contended on 
the other hand, on behalf of the assessee, that it is not necessary that he should 
voluntarily incur this expense if in fact it is an expense incurred by him in the ordi¬ 
nary course of making his profits and before such profits can be ascertained. The 

case is to m y mind one not altogether free from doubt. In the case of Raja Jyoti 

* _ Oe0 ’ in ^(i), the question arose as to whether cesses imposed on the 
net annua! profits of certain property could properly be deducted under a similar clause 

„ IncQme ' ta ? Act of *9*8 for the purpose of arriving at the taxable income for 
the purples of income-tax. In that case the Bench of which I was a member came 

cLon tha? US T a thOUB !\ “ "T n ° l absolute 'y necessary for the purpose of that de- 
2 “ ' road CeSS u COu d not be deducted in arriving at the profits of a business 

Uxable as income. But the reason why that view was taken was that before any cess 

i at a , the profits ln the case of a business must first be ascertained 

levfed’and > aS Up °" T pr0fitS "' h=n lhey were ascertained that the cess was to be 

Th»r.f d * U P? n the Same profits that the income-tax was also to be levied 

cess tducTln ?h° Uld n0t ' " arrivi " B at the taxable -mount either for income tax or ft 
2 „ duct m the one case cess or in the other case income-tax. The present case 

Siawri* ta 

this business, and, which is important, before any profits at all caV'heef 
despatches “dt “"h **" 

- sssss jrsx ^ 

true that in one sense the expenditure is not a volt.* ^a- De °' V* re W. It is 
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certain expenses connected with the working of the mine which he may not voluntarily 
incur but which still are part and parcel of the working expenses of the mine and 
connected with the business of the mine and these expenses will have to be taken 

n n t p p _ . . . . , • . a ^ can be ascertained. It does 

I? 6 that ,n arr »v ,n g at the profits the expenses incurred in earning those 
profits should necessarily be what may be called voluntary expenses. If in fact 

pH ^ °i the , business ^Quires that certain expenses should be incur¬ 

red before the profits can be ascertained then I think that such expenses can fairly be 
said to come within the meaning of sub-clause (ix) of clause 2 of section 10 of the Act 
as expenditure incurred solely for the purpose of earning such profits or gains. In my 
opinion therefore, the local rates which the assessee claims should be deducted from 
his taxable income, before the assessment of his income is made. 


No specific question is formulated for our opinion in the reference by the Com¬ 
missioner of Income-tax but the points upon which he requires an opinion are clearly 
indicated and the answers to those points appear from the judgment just pronounced. 
I think that the assessee in this case is entitled to his costs of this reference. YVe 
think that the costs should be assessed at Rs. 300. 

JWALA PRASAD J.—I agree with the conclusions which have been arrived at 
by my Lord the Chief Justice. 


[ 74 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Mr. Justice Rankin and Mr. Justice Page. 

[4th and 8th January 1924.] 

EmperOr. 

v. 

Probhat Chandra Barua. .. Assessee:* 

Income-tax Act (X/ of 1922) Sec. 2 (1), 4 (3) (viii)— Permanent Settlement Regulation (/ ot 
1793)3 —Permanently settled estate—If exempt from iticome-tax—Income from pasturage , fisheries ana 
Sthaljat— If exempt as agricultural income—Division Bench dhnded in opinion — Letters Patent 
Cl. 36 —Civil Procedure Code (V of 1908) Ss. 9 Sami 100. 

The income derived from pasturage is income “ derived from land which is used for agricul¬ 
tural purposes ” within the meaning of section 2 (1) (a) of the Income-tax Act and is therefore ex¬ 
empt from assessment under section 4 (3) (viii) of the Act. 

Income derived from fisheries and from sthaliat , (i.e., land used for stacking timber) is not 
^‘agricultural income” or income ‘‘derived from land which is used for agricultural purposes” within 
the meaning of section 2(1) ( a ) of the Act and is therefore not exempt from assessment. 

Per Rankin J . :— The Permanent Settlement Regulation of 1793 does hot confer any exemp¬ 
tion from liability to be assessed to income-tax in respect of income from a permanently settled estate. 

Per Page J. :— Income derived from a permanently settled estate is not assessable to income- 
tax by reason of the Permanent Settlement Regulation. 

Commissioner of Income-tax v. Zamindar of Singampatti , 1 I T.C. 181, Considered. 

Partington v. Attorney-General , (1869) 4 E. & I. App. II. L. 100 ; Garnett v. Bradley , (1873) 
3 App. Cas. 944 ; ‘Mary Seward v. Vera ' Cruz (1884) io App. Cas. 59 ; Referred to. 

Per Curium : Where on a reference under section 66 (2) of the Income-tax Act, the judges 
are equally divided in opinion, the opinion of the senior judge prevails under clause 3 5 of the Letters 
Patent ; section 98 of the Civil Procedure Code does not apply to the case. 

Tala Iron and Steel Co. v. Chief Revenue Authority , 1 I. T. C. 206 and Bhaidas Shivdas v. 
Bai Gulab, (1921) 45 Bom. 718 (P. C.), Followed. Birendra Kishore Manikya a/. Secretary' o! 
State , 1 I. T. C. 67 ; Referred to. 

Case [Income-tax Reference No. 5 of 1923] deferred to the High Court under 
section 66 (2) of the Income-tax Act (XTof 1922) by the Commissioner of Income- 
tax, Assam, in Case No. 1 of 1922-23 (income-tax Appeal). 


* (1924) I. L R. 51 Cal. 504 ; A. I. R. (1924) Cal. 66S ; 84 Ind. Cas. 31. 


EMPEROR v. PROBHAT CHANDRA BARUA. 


2S5 


CASE. 


I have the honour to refer for the opinion of the Hon’ble Judges of the High 
Court, under section 66 (2) of the Indian Income-tax Act (XI of 1922), the question 
whether the following classes of income derived from permanently settled estates are 
liable to income-tax :— 

(1) Income from fisheries. 

(2) Income from land used for stacking timber. 

(3) Income from pasturage. 

The reference is made on the application of Rajah Probhat Barua of Gauripur, 
whose application with the connected papers, will be found below. I regret that 
owing to my absence on tour, it has not been possible for me to make the reference 
within the period of one month specified in section 66. 

2. The contention of the appellant is, in the case of fisheries, that the taxa¬ 
tion contravenes the terms of the Permanent Settlement Regulation and he relies upon 
the decision in the case of the Commissioner of Income-tax v. Zatnindar of Sin- 
gampatti (1). 

3. I am of opinion that the income from fisheries is taxable for the following 
reasons :— 

(а) While it cannot be said that the Bengal Permanent Settlement- Regulation 
was the Act of a Provincial Legislature, it was certainly enacted on a provincial basis 
as is shown by the existence of a separate regulation in Madras. I am of opinion 
that a provision in the Indian Income-tax Act cannot be restricted by any provision 
in the Permanent Settlement Regulation. Moreover, no legislature can bind its suc¬ 
cessor even though that successor be only of equal status. It appears that the. first 
Indian Income-tax Act of i860 was levied on incomes derived from land and was 
levied without objection till 1865. 

(б) Income derived from fisheries cannot be said to be income derived from 
agriculture, however wide a meaning is given to the term agriculture. 

4. I am unfortunately unable to refer to the full decision of the Madras High 
Court in the case of the Raja of Singampatti (1), but from the discussion on the 
question in paras 24*26 at pages 12-14 of the Law and Practice of Income-tax in 
British India by A. V. V. Sastri, it appears that the Court held that the assets of an 
estate having been once taxed by the Madras Permanent Settlement Regulation could 
not be the subject of further taxation. The general question was discussed by the 
Calcutta High Court in Manindra Chandra Nandi v. Secretary of State (2), the 

remarks of Mr. Justice Mukerjee at pages 287-288 covering the contention in ques¬ 
tion. 


5. The second contention of the applicant is that rent derived from land used 
for stacking timber is land used for forestry and-therefore for an agricultural purpose. 
The land is used not by the applicant for the sale of his agricultural produce but by 
persons to whom the applicant gives the right to cut, convert, transport and sell 
timber. While the profits arising to the landholder from forestry are exempt from 
income-tax, I am of opinion that the profits of. the persons who work the timber arise 

from business " and are therefore assessable to income-tax. Consequently, rent re- 

ce.ved by the applicant is rent received from business premises and therefore does not 
come under the head of agriculture ” and is taxable. 

6. The applicant’s third contention is that rent received from the use of his 

forests as^pasture land is not assessable. I consider that pasturage being a branch 
of agriculture, the income received therefrom is not assessable. 6 

B. Chakravarti and Mohini Mohan Chakravarti, for the assessee. 

r . R W “-*? a r ath Chak ™ var J i (Senior Government Pleader) and Surendra Nath 
Guha (Junior Government Pl eader), for the Crown. Nath 

(I) . I. T. C. 18.. U) (w)T.r 5 ^r^“ 4 'Hl^Tjr" 
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JUDGMENT. 


ss&s. ssswsrn 

for the opm,on of the Court. The question for detennination is stated thus ^ ' 922) 

estates aretblet IncoT^ 5 ° f inC ° n * de ™ d «*>“*»* settled 

(1) Income from fisheries. 

(2) Income from land used for stacking timber. 

(3) Income from pasturage. 

The question as regards income from pasturage is not now in disoute and T 

agree whh the Comm.ssioner and the learned Vakil who appears for the Crot/in 

thinking it to be reasonably plain that income from pasturage is "derived from land 
which ,s used for agricultural purposes.” and is. therefore, in the case ofTpermanenSy 

thl A 11 ,?' 3 " 6 ’ exem P, tKm S' ven b >' section 4 . sub-section (3), clause (viii) of 

the Act to agricultural income as defined by section 2, sub-section (1), clause (a) 

In the circumstance that such income is derived from fees realised from graziers who 

,h J 1 T U J% lnthe f °^ St arCas a " d WaSte lands is nothing fo render in 

applicable the definition of agricultural income” contained in clause (a). 


As regards both of the other classes of income abovementioned, learned Coun¬ 
sel for the assessee has contended that independently of any exemption given by the 
Indian Income-tax Act, and notwithstanding the wide language of sections 4 and 6 
which are the charging sections and of section 12, the assessee as the holder of a per¬ 
manently settled estate is entitled to be considered as outside the scope of the Act as 
regards all forms of income derived from his estate. This contention is grounded upon 
the language of solemn promise employed in more than one of the Articles of Regu¬ 
lation I of 1793. It is not suggested that an Act of the Indian Legislature can be re¬ 
garded as invalid in so far as it is shown to revoke or curtail the declarations contain¬ 
ed in the Regulation. But it is contended that in the circumstances the Indian Income- 
tax Act must be approached with a strong presumption against double taxation and 
against any intention on the part of the legislature to revoke by implication historic 
and explicit promises. Accordingly, it is said, mere wide and general language in the 
charging section—"all income, profits or gains as described or comprised in section 6 
from whatever source derived, accruing or arising or received in British India”—is not 
enough, particularly, if it is found that in practice revenue derived from permanently 
settled estates has not been assessed to income-tax. 


So put, the case for the assessee must be regarded as an argument upon the 
proper construction of a statute ; and must be determined as such upon purely judicial 
considerations. In construing a fiscal statute the Court has no concern with dispu¬ 
table questions of distributive justice—this upon the plainest ground, that by very 
strong presumption the legislature has not intended that questions of equality or fair¬ 
ness in taxation should be left to any decision save its own. 

Two matters may first be dealt with and put aside. 

Some reference was made at the bar to the practice of the Revenue Authorities 
since 1886 as regards fisheries in permanently settled estates, but there is no agree¬ 
ment as to what that practice—if there be a practice—has been. Assuming that it 
would have been open to us to place some degree of reliance upon an interpretation 
settled by practice as contemporanea expositio we are in fact without any such 

assistance. 

Some reference was also made to what has been called a "presumption against 
double taxation.” In vlanindra Chandra Nandi v. Secretary of State (1), royalties 
from a coal mine were held liable both to cess under the Cess Act, 1880 and to in¬ 
come-tax under the Act of 1SS6, but it was said that "it may be conceded that Courts 

( 7 ) (' 90 /) L L. R. 34 Cal. 237 at p. 287 ; 5 C. L. /. 148. 
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always look with disfavour upon double taxation and statutes will be construed, if 
possible to avoid double taxes.” Reference was made to certain dicta of American 
Courts and to the English case of Carr v. Fowle (1). But the only observation in 
this case was to the effect that the statute presumably did not intend that a vicar 
should in effect pay the same tax (land tax) twice on the same hereditament. This is 
plain enough. Thus the income-tax is one tax, and income assessed under one Sche¬ 
dule cannot be assessed all over again under another. That there is any legal pre¬ 
sumption of a general character against “ double taxation ” in any wider sense is a 
proposition to which I respectfully demur as a principle for the construction of a 
modem statute. In Manindra Chandra Nandi v. Secretary of State (2), it did not 
avail to cut down clear, though absolutely general, language. 


We have first then to examine Regulation I of 1793 as a statutory exemption 
from future taxes. The particular sanad of the predecessors-in-title of the present 
assessee is not before us and the case was argued at the bar on the basis of this 
Regulation. In Chief Commissioner of Income-tax v. Zainindar of Stngam* 
Patti (3), cited by learned Counsel for the assessee,' the sanad and the Regulation 
(Madras Regulation XXV of 1802) were read together, and were construed to contain 
an explicit exemption applicable to taxes which might be imposed thereafter as well 
as to taxes in force at the time. In reaching this conclusion the Full Bench of the 
Madras High Court put much reliance on the decision of the House of Lords in a 
rating case arising in the City of London, Associated Newspapers v. City of London 
Corporation (4). There the actual decision was that a statute which vested in 
the owners “ free from all taxes and assessment whatsoever ” certain land reclaimed 
from the river Thames, partly at the owners’ expense, imported an exemption from 
local taxes and assessments only, but from all these, whether existing or thereafter to 
be imposed. That it was confined to local taxes only was collected from the context 
and purpose with which the phrase was introduced. That it embraced future as well 
as existing taxes was held upon the natural meaning of the words. 


The Permanent Settlement Regulation of 1793 was intended as an enactment 
of certain articles of a proclamation made earlier in that year. It must be construed 
as an enactment and given full effect, but it is another question whether there is any 
principle of unrestricted application which determines its construction. From the 
decision of the House of Lords one may well collect that there is not. The basis of 
the Permanent Settlement is best disclosed by the opening words of Regulation XIX 
of 1793 : “ By the ancient law of the country the ruling power is entitled to a certain 

proportion of the produce of every higha of land. . . .unless it transfers its right there¬ 
to for a term or in perpetuity or limits the public demand upon the whole of the lands 
belonging to an individual, leaving him to appropriate to his own use the difference 
between the value of such proportion of the produce and the sum payable to the pub¬ 
lic.” 


Next, the sixth article of Regulation ! of 1793 : “ From the earliest times until 
the present period the public assessment upon the land has never been fixed, but that 
according to established usage and custom, the rulers of these provinces have from 
time to time demanded an increase of assessment from the proprietors of land.” 

Again : ‘ The property in the soil was never before formally declared to be 

vested in the landholders, nor were they allowed to transfer such rights as they did 
possess, or raise money upon the credit of their tenures, without the previous sanction 
of Government.” (Regulation II of 1793, section 1). 

As being the two fundamental measures essential to the attainment of it ” 
(.improvement of agriculture) “the property in the soil has been declared to be vested 


(0 (1893) 1 Q. B. 251. 

(2) (1907) I. L. R. 34 Cal. 257 ; 5 C. L. J. 148. 


(3) 1 I. T. C. 181 ; 45 Mad. 518. 

(4) (1916) 2 A. C. 429. 
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in the landholders, and the revenue payable to Government from each estate has been 
fixed for ever.” (Regulation II of 1793, section 1.) 

The Regulations themselves thus show the historical setting of the language 
they employ. They show that the usual amount which went to Government in the 
past had been some 10/ nths of the net produce or rents. They show the status of 
zamindar solidifying from that of officer of State to that of proprietor of lands, and 
the notion of rent emerging from the notion of land revenue. 

The phrases used by the Permanent Settlement Regulation are : “the limitation 
of the public demand upon the lands ” : “ to declare the jama which has been or may 
be assessed upon these lands fixed for ever ” : “ they and their heirs will be allowed to 
hold these estates at such assessment for ever ” : “ Zamindars, etc., are to consider 
these orders fixing the amount of the assessment as irrevocable and not liable to any 
alteration by any persons whom the Court of Directors may hereafter appoint to the 
administration of their affairs in this country ” : “ they will enjoy exclusively the fruits 
of their own good management and industry ” : “no demand will ever be made upon 
them by the present or any future Government for an augmentation of the public 
assessment in consequence of the improvement of their respective estates.” 

The width and depth of these phrases may be further gauged from the savings 
in the seventh article which leaves it open to the Governor-General in Council to en¬ 
act regulations for the welfare of the cultivators and others ; to re-establish sair 
collections or other internal duties ; and to resume police grants or allowances. 

Upon these materials it will suffice for my present purpose to notice two things. 
If we put aside sair or internal duties, and suppose that the Government had—say in 
1798—imposed upon zamindars a new tax in respect of their estates with a new name 
and upon a new excuse, this would plainly have contradicted the true intent and 
meaning of the promises of 1793- The practice of inventing new excuses for new 
imposts was not an unknown feature of Oriental history in 1793 and the zamindars 
both as agents and as patients may be taken with great certainty to have had it well 
in mind. But, secondly, the true intendment of the Permanent Settlement is trenched 
upon by the imposition of further taxes in respect of any part of a settled estate upon 
any tenure-holder, tenant or other person under the zamindar just as much as by taxes 
levied directly on the zamindar. I hold it plain on the face of the Regulatio; that 
if in 1796 Government had further assessed the lands it could not have claimed to be 
keeping its bargain merely because the cultivator or dependant tenure-holder, contrary 
to all usage, was to be assessed directly. The patnidar who had taken his estate on 
the footing of Regulation I would have had as great a grievance as the zamindar. 

We have, therefore, to see whether the stipulations of 1793 so understood are 
intended to stand side by side with the provisions of the Income-tax Acts on the foot¬ 
ing that the more modem statutes are to be read as silently excluding from their 
operation all cases which come within the terms of the old legislation. If so, it must 
be conceded that for the purpose of a yield of income-tax, and whether extensively or 
intensively considered, a wide area has been completely sterilized : also that if the 
Court has by interpretation to cut down the words of the Income-tax Act so as to 
make them square with the language and ideas of 1793, many large and important 


questions at once emerge. 

The question being one of construction, there is risk of error in putting Regu¬ 
lation I of 1793 side by side with the Indian Income-tax Act of 1866 without attention 
to events which separate them. It is at least desirable to see how the legislature has 
interpreted or observed the “ fixity of public demand ” promised m 1793- I hat it 
has freely legislated so as to prevent zamindars from exacting excessive rents, impos¬ 
ing illegal cesses, imposing undesiPable conditions of tenancy, evicting tenants for 
inadequate reason, and so forth, is no more than an exercise of the power expressly 
reserved by the Regulation. The Bengal Act X of 1859 and the Bengal Ienancy Act 
of 188s represent this exercise of power. But the Income-tax Act of i860 and the 
Cess Acts are of a different character, and more instructive for the present purpose. 
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That Act XXXII of i860 imposed upon owners of permanently settled estates 
as well as of other estates a tax of 3 per cent, upon the annual value, admits of mo 
doubt whatsoever. It further imposed a tax of 1 per cent, for roads, canals and 
other reproductive public works. This was done without purporting to revoke or 
repeal any part of Regulation I of 1793. The language is : “ Schedule I : For and in 
respect of the property in, and profits arising from, all lands and houses in India. 
The rules under Schedule I are given in Part VII of the Act. They provide that 
holders of lands paying revenue to Government not under any Permanent Settlement 
may treat as their annual profits a sum equal to one-third of the revenue payable, but 
that all persons in receipt of any rents or profits of any other lands whether paying 
revenue to Government or not shall be'chargeable on the actual amount of such profits. 
Thus the policy of the statute was to be comparatively lenient to proprietors of estates 
paying a revenue that was subject to revision, but to treat proprietors of permanently 
settled estates as people who ought to be made to pay in full. The exemption for the 
actual cultivator of lands was limited to those whose land was worth less than Rs. 600 
per annum (section 130). This Act was for five years only and may be regarded as 
an emergency measure. There is no presumption, nor indeed is it true, that the same 
policy was continued when twenty years later the income-tax as we now have it, was 
introduced as a permanency. If, however, conclusions are to be drawn from the bare 
fact that in later legislation there is no express repeal of these provisions of Regula¬ 
tion I of 1793 which are relied on as an exemption from all future taxation, the frame 
and manner of the statute are conducive to caution. 


Again in the Income-tax Act of 1872 (VIII of 1872)—“ An Act for imposing 
duties on income arising from offices, property, professions and trades ” to be in force 
for one year only—we find the duties charged on offices (Part II), profits of com¬ 
panies (Part III), interest on Government securities (Part IV), and then “ upon all 
incomes of Rs. 1,000 per annum or upwards not chargeable under Part II, Part III or 
Part IV of this Act." By section 21 : "Owners of lands or houses occupying the same 
shall be chargeable in respect of the annual value thereof at nine-tenths of the full 
rent at which such lands or houses are worth to be let for the year. 

The Local Government may with the sanction of the Governor-General in 
Council prescribe for the whole or any part of the territories subject to such Local 
Government special rules for the assessment of income derived from land at an 
amount bearing a fixed proportion to the revenue assessed thereon. 

All such rules shall be published in the local official gazette and shall there¬ 
upon have the force of law.” 


We may trace somewhat further in this permanently settled Province the duty 
levied for roads and public works. Bengal Acts imposing Road Cess (Act X of 

l ( 7 cl al rD Pu ^l ic Works ^ess (Act II of 1877) are represented now by the Cess Act 

cLses°o^ n ir ACt 1 Ki° f 1880 ’ J h * frame ° f this enactment is to impose these 
cesses on all immoveable property.”. They may not be levied at a rate exceeding 

in each case 3 per cent, and they are to be assessed on the annual value of lands and 

on the annual net profits from mines, quarries and other immoveable property No 

tha * th T ,s any p xem Ption for lands because they are permanently 
settled. As a matter of construction, why not ? There are no express words cancel 

t^ir^T^ e ° 0 refer 'one^o^fhe ^^fi ^ » Ulrich ° wonHs 

paymgVds/^S, fLTasThavetbTervedT indent tha?thT dis?' 'T* 

sr: rsrsr “ tsrz 

nently settled estate, and not exceed^ “vTcJfhe^eVeTu? Z*™ ‘ V 

estate. But it is clear enough that general language •' aiU^noveab’k^o^o 
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‘ estate ” “ land ” “ revenue paying lands ” were thought to be clear and convincing 
for purposes of imposing the charge. 

Although the present case falls to be determined under Act XI of 1922, the 
provisions upon which the question depends appear first in Act II of 1886. At the 
time of the passing of the latter Act direct taxation in India was imposed by various 
Provincial License Acts and Act II of 1878. The license tax was substantially a tax 
on trades and it had been introduced at the same time as the Public Works Cess. The 
Act of 1886 had for its main object to bring within the scope of direct taxation not 
trades only but all businesses and professions. It was there that the main extension 
of revenue lay. But in re-introducing an income-tax to the Indian statute-book, the 
Act defined its scope generally as “ An Act for imposing a tax on income derived 
from sources other than agriculture. ” Accordingly'the Second Schedule charged the 
tax upon (1) Salaries and Pensions, (2) Profits of Companies, (3) Interest on securi¬ 
ties, and (4) Other sources of income. As it was not now intended to repeat the 
policy of i860 the Act of 1886 dealt with the question of land by way of exemption in 
section 5. For the present purpose this language was repeated unaltered in the Act 
of 1918 and with a slight alteration in the Act of 1922. 

As the exemption first stood it applied to income derived from agriculture and 
its subsidiary operations regardless of whether the land was assesseJ to land revenue 
of to any local rate. The Act of 1922 has made this a condition. But when we come 
to consider not the cultivator himself or the receiver of rent in kind, but the landlord’s 
rent from land and income from buildings, the exemption stands to-day as it did in 
1886. As regards rent it is dependent (1st) upon the use of the land for agricultural 
purposes, (2nd) upon assessment to land revenue or local rate. As regards buildings 
it is dependent upon four conditions :—(1) being owned by the receiver of rent from 
land used for agricultural purposes and assessed to revenue or local rate, (2) occupa¬ 
tion by the owner himself, (3) such occupation being necessitated by reason of his con¬ 
nection with the land and (4) proximity to the land. 


There is no mention in the Act of mining royalties or of fisheries. There is 
express mention of land revenue but no hint of a distinction between temporary and 
permanent settlement. 

The question then must be whether in providing detailed and precise regula¬ 
tions for the assessment of a tax upon all incomes with a carefully defined protection 
for agricultural income, the legislature while basing this protection upon a considera¬ 
tion of the payment of land revenue, has omitted to notice or has chosen not to men¬ 
tion so plain and important an issue as the exemption of all income derived from per¬ 
manently settled estates. Or whether on the other hand this is part of the very mat¬ 
ter to which the legislature has addressed itself in formulating, and in 1922, slightly 
changing the elaborate definition of agricultural income which is contained in section 


2 of the Act of 1922. 

The fundamental fact for the purposes of construction is that the hypothesis, 
that the statute may have been enacted without attention to the broadest fact in 
Indian revenue history, is quite incredible. Again the purport of the charging sec¬ 
tions—if the express exemptions be disregarded as the reasoning requires-is radi¬ 
cally altered if an exemption of all permanently settled estates is implied, \\ide areas 
escape the purview of the charge. Further, an express exemption which is large 
enough to cover all permanently settled estates and which covers them to the full ex¬ 
tent of “ agricultural purposes”,-if not somewhat further,-cannot readily be taken 
as applying only to estates not permanently settled or as an addition to an 
exemption of all permanently settled estates for all purposes whatsoever General 
language is not infrequently intended sub mode, and even in statutes canno.be t 
at the foot of the letter. But in the first place an Income-tax Act may be taken to 
have been framed so as to express intentions of the legislature on a matter 0 
dinal importance for its purpose. Secondly, the words employed m section 4 
charging section—are calculated to an end which in the absence of any saving c au 
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they are apt and sufficient to secure, that is, they place on the subject claiming ex¬ 
emption the burden of making out his case under the strict provisions of the statute. 
Thirdly, the modification sought to be implied overlaps a modification made expressly 
and with much care to limit and define its scope. Fourthly, the.basis of the express 
modification is the payment of land revenue, and the legislature so far from moving 
in diversa materia, may very easily be supposed to regard its own provision as a 
precise formula, probably of compromise, adequately meeting the obligations imposed 
on it for modern purposes by the Permanent Settlement as well as the demands of 
others (e.g., the more highly assessed holders of estates temporarily settled) for some 
degree of uniformity in the incidence of direct taxation. It is difficult indeed to 
believe that the effect of the tax upon such important subjec's as mining profits in 
permanently settled provinces was left to be thrashed out as against all interests upon 
the terms of the Regulation. Nor can it reasonably be taken as axiomatic that it is 
any more fair or just to tax forthwith an estate subject to periodical revision as 
regards land revenue than to tax an estate permanently settled. 


The decision of the Madras High Court does not convince me that the con¬ 
tention of the assessee is correct : Chief Commissioner of Income-tax v. Zamindar 
of Singampatti (1). The Court proceeded partly on the basis of the sanad of the 
Rajah, and partly on the terms of Madras Regulation XXV of 1802. It held that 
there is nothing in the Income-tax Act to indicate that the attention of its framers 
was ever drawn to Regulation XXV of 1802.” This there certainly is not ; but it is a 
bold supposition that the legislature dealing with exemptions on the basis of land 
revenue was unmindful of the Permanent Settlement. Again, it was stated in the 
judgment of the Full Bench : “No other reason is suggested (for the exemption of 
agricultural income from income-tax) than the equity of exempting from further 
burden income which had already paid toll to the State in the shape of land revenue 
I his applies equally whether the land is liable to raiyatwari assessment, or whether 
Government demands have been permanently commuted as in the case of a perma¬ 
nently settled estate. Logically the exemption from further burden should apply to 
both ; and it would seem that it ought to cover all sources of income which had been 
commuted under a permanent settlement.” These observations were made by way of 

C °b, S 0?mbnttrl r 6 eX r P \ esS exce P t,on of ‘ agricultural income.” The Zemindar of 
\s Case (1) gives a construction somewhat wider than I can see mv wav 
to give But if they are in any degree well founded, the necessity for fmpTying a 

fo b"IXand^e difficulty pe ™ ane "^ settled —id seem 

A plain exemption of a particular property for reasons special to itself from all 
parliamentary taxes, once this is held not to be confined to specific «Sstineto« 
raises no question save this, whether the Income-tax Act intend ed 

Ihere is no great difficulty in the supposition that the legislature had not in minr? 6, 
dividual exemptions given in times past by local Acts OnThJ m ' nd , ln ' 
difficulty in that view than in the view thaf thedegisffi u're hlvt^Th • ” 

being minded to end them, failed to referto^ them Sn express S ^ “ mmd “ d 

case is atleastlnof of This^type?" llhink It "rmareHn'cha ‘VT ‘ h « ^ 
v. BxcUr Corporation (a) The maxim appealed to P h S racter *° AttorneyGeneral 

dercRant ” and the fallacy to be avoided is that of s tectahbus non 

dictum secundum quid." “ Can section 77" ^ d,C ‘° s, "'PHciter ad 

view of that history and of its subject matte? be soil'd 11" aS . he . ,hen was ‘ " ia 
unexpressed exception in favour of thf riehts of , t0 make it subject to an 

seems to me to be the proper foL of theses,hem Is no T T** 

office of Interpreter^ £ toSZLtZ rf^p^sl word™ "he 
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_ought a cardinal consideration, has used the plainest and the most express language. 
The head and front of its offending is that the words are general, but prima facie 
they import a calculated universality. The maxim appealed to states a logical con¬ 
sideration to be kept in view as an aid to the ascertainment of their meaning. It 
rests as Hamilton J., pointed out, “upon the theory, and, as I think, the fact, of the 
continuity and justice of English legislation”, and in particular upon the presumption 
against enactments interfering with any person’s rights without compensation. The 
force of the maxim varies in different circumstances as an instrument to cut down 
language which is clear. In the present case it does not require one to view as 
gravely improbable the theory that when the legislature said “ all income... .as des¬ 
cribed or comprised in section 6 from whatever source derived. . . .received in British 
India.. . .save as hereinafter provided”, it meant the full value of what it said not- 
withstandingthat it had before it the question of the Permanent Settlement. One 
would not expect it to tax and compensate ; nor would it seem that financial policy in 
1793 and in 1886 would altogether square. The first and last thing to find is 
whether or not the conditions of the Permanent Settlement need or need not be taken 
as in the mind of the legislature at the time. If yea, the legislature has expressed 
itself. 


Can it be said here, that if the legislature intended the exception of agricul¬ 
tural income as its provision to meet the case of all persons assessed to land revenue, 
and without distinction between temporary and permanent settlements, it was altering 
the previous law beyond the immediate scope and object of the statute ?—that the 
Income-tax Act contains no indication of a particular intention to define the liability 
of so large a class of the payers of land revenue ?—that no question of uniformity 
enters into the object of the statute ?—that there is nothing in the nature of the 
Income-tax Act making it unlikely that the language of 1793 was to be a criterion of 
exemption from the new tax ? 


It may assist in clearness if I put my construction of the statute positively. 
The permanent introduction of an income-tax in .886 was in part a consequence of 
the abolition of much indirect taxation in preceding years. The legislature had since 
,860 made several temporary and limited experiments in direct taxation and in all of 
these the Permanent Settlement had been a source of difficulty and difference of opi¬ 
nion. The estates temporarily settled were contributing to revenue much more than 
those permanently settled. The legislature, as I think, dealt with the matter as a 
broad and obvious question in general public policy—not as though the 
Settlement was a local act, or a privilege granted to a particular corporation by its 
charter. It dealt with it on lines which would produce the east inequality as between 

estates permanently settled and those subject to periodical revision To do this it 

c /-ontf-nt to foreeo a very large area of income which had at first been made liab e 

wrnmmiiiim 

same for the zamindar the area of ex- 

emption'wide^lt'used general language^"'i^ef oJ e'lts" re^tthe 
2S ^ngffhuTas 1 totundfng:, land fnd mining rights, incomes thence derived 

exemption? On the hypothesis that he attention 0^^ ^ (he legislature felt so 

co e nfide™Tn e t n he continuUy of its policy'that it could, without the expenditure of a few 
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words of saving, use the widest language without leading any one to suppose* that 
mining royalties in Behar would be touched ? The plain fact is that there had been 
no continuity of policy since i860 save as to cesses which were now abolished. On 
the view that the legislature cannot be supposed to have repealed the Permanent Set¬ 
tlement without formal confession of so fell a purpose ? But when the promises of 
1793 were altogether overridden, the legislature had never done it in this manner ; 
and the Act of 1886 was a victory for the Permanent Settlement in particular by reason 
of the express exemptions. 

In Barker v. Bdger (1), Lord Hobhouse put the matter thus : “ When the 
legislature had given its attention to a separate subject, and made provision for it, the 
presumption is that a subsequent general enactment is not intended to interfere with 
the special provision unless it manifests that intention very clearly. Each enactment 
must be construed in that respect according to its own subject matter and its own 
terms.” 


Having regard to the subject matter and the terms (of the Regulation and of 
the Act;, I think it sufficiently clear that the provision made by section 2 of the 
Income-tax Act, 1922, is not made in such complete abstraction from the facts of the 
Permanent Settlement as to explain, despite the language of sections 4 and 6, the 
absence of an express mention of income derived from hereditaments permanently 
settled among the classes of income to which the Act shall not apply ;• or as to leave 

tSt n g?Uabf]ity nCe ‘ he la " gUage of Re S ulation 1 ° f >793 is to be an independent 

}} remains t0 consider the assessee’s claim .to exemption as a claim to come 

fisherir-i^nol 0 "' 510 ? 8 SeCtK> "J ° f * he Act ' In my °P inion ' inc °">e derived from a 

ooses^' rearne r H n r 0rr Tr nUe n erlVed from la " d "•h R h is used for agricultural pur- 
{?”,*• Learned Counsel for the assessee has suggested that land used for agricul- 

P b r me J cer,am seasons flooded and tha < in bhils and Joi.ifthus 
formed over such and there may be rights of fishing of some value. Any such case 

will require careful consideration on its own facts. If the argument is that the 

~‘ n „ a case is derived from land which is usfdTr agricultural 

a a ! though , 11 ls , not derived from any such use, it may be observed 

CAowl d r , r , °'n mthe - k/e/a u case l Umed &•*"* Shaha Fakir v. Anath Bandht 

-nor an agricultural purpose ”, and income derived from S • ’ S agriculture , 
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timber felled or by a share of the sale-nroreed* thl k ? d 1 £ > *‘ ealised by a share of the 
subjected to any process of manufacture P The , t ^ reof ; The timber so felled is not 

for the purpose of sale and payment of rent and fr! ^ the lled timber at p,aces 
the site under the name of JESS” f ° r SUch stacking the * P a X rent of 

Here, again, the question is whether this rent ,*« •* j_ • . , , 

used for agricultural purposes” under section 2 M f ^ T * f I om land which « 

the assessee is that this rent is part 0/^sTncome frim the' , CL Tbe Conte ntion of 
used for purposes of forestry and that foiesrrv J^ L forest - that the land is 

agriculture” as used in the Act. The learned SeninrP^ 11 the meaning of the term 
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from- forestry, and contends that in any case this income is not a part of forestry 

Court G Sa J - n^ mi . SS T er ° f I , nCOm t taXt Assam,-in the letter of reference to this 

K f k 1 ^ ^ ,S n0t by the a PP licant for the- sale of his agricultural 

nnrt^^a^r1 bU ^i b ^t‘ P ^K SOnS a PP llc ant gives the right to cut, convert, trans¬ 

port and sell timber. While the profits arising to the landlord from forestry are 

exempt from income-tax, I am of opinion that the profits of the persons who work the 

timber arise from business and are therefore assessable to income-tax. Consequently 

rent received by the applicant is rent received from business premises and therefore 

does not come under the head of ‘agriculture’ and is taxable.” 


These divergent views are the consequence of arguing from widely different 
premises so far as the law is concerned ; but the question is partly one of fact. The 
Senior Government Pleader has disclaimed any duty to argue on this reference the 
wide and important question whether income from forestry can for any purpose be 
brought within the definition of “agricultural income.” This Court on the other hand 
has no concern with the executive instructions of income-tax authorities and will not 
consent to interpret anything except the law. I observe that in the Madras case 
already cited the Court upon reference to certain dictionaries came to the opinion that 
the word ‘agriculture’, while sometimes used in the narrow sense of the art, or science 
of cultivating the ground, is also used in ^ much wider sense so as to include even 
‘forestry’ according^ Webster.” I am not convinced that the legislature, if it 
intended to include ‘ even ‘forestry’” would have been content to say “agriculture” but 
in the circumstances I desire to prejudice this question no further than by an expres¬ 
sion of this doubt. The contention of the assessee, however, must reach so far as to 
establish that land rented to purchasers of timber whereon they conduct operations of 
and incidental to the business of selling timber is land used for agricultural purposes 
by reason that the timber is bought from him, that the site is within or adjacent to 
his forest and that the amount due to him is paid there, or is in some manner calcula¬ 
ted there. I think that this is to stretch ordinary language beyond its reasonable 
limits, and that the income in question is liable to assessment. 


PAGE J.—This is a reference by the Commissioner of Income-tax, Assam, 
under section 66 (2) of the Income-tax Act (Act XI of 1922). The reference is made 
on the application of the assessee. The Commissioner has held that income derived 
from pasturage is not assessable to income-tax on the grpund that it is “ agricultural 
income ” within sections 2‘and 4 of the Income-tax Act. The Crown does not now 
dispute the correctness of the Commissioner’s decision on this point with which I 
agree. 

The issues in controversy which fall for determination on this reference are 
whether income derived from the rental (1) of fisheries or jalkar mahals, (2) of land 
let to contractors for the purpose of stacking timber, and accruing from the'estates of 
the applicant which were permanently Settled under Regulation I of 1793 an ^ subse¬ 
quent Regulations, is assessable to income-tax. 1 he Commissioner has determined 
that the income which is derived from each of these sources is liable to assessment. 
The applicant, however, contends that neither of these sources of iricome is assessable 
to income-tax, and he founds his contention upon two grounds : (1) that such income 
is “agricultural income” as defined in section 2, and is exempted from assessability 
under section 4 (3) Cviii) of the Income-tax Act of 1922, (2) that the imposition of 
income-tax upon income derived from the sources in question would be an additional 
“public demand” upon permanently settled land,‘the jama in respect pf which was 
fixed for ever under Regulation I of 1793. and that such income, therefore, is not 
within the ambit of the charging sections of the Income-tax Act. 

In my opinion, the first contention upon which the applicant relies is without 
foundation. In section 2 (i) of the Income-tax Act the meaning of agricultural income, 
so far as is material for the purposes of this reference, is stated to be (a) any rent or 
revenue derived from land which is used for agricultural purposes and is either asses¬ 
sed to land revenue in British India or subject to a local rate assessed and collected 
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by officers of Government as such ; (b) any income derived from such land by (i) 
agriculture, or (ii) the performance by a cultivator or receiver of rent in kind of any 
process ordinarily employed by a cultivator or receiver of rent in kind to render the 
produce raised or received by him fit to be taken to market, or (iii) the sale by a 
cultivator or receiver of rent in kind of the produce raised or received by him, in res¬ 
pect of which no process has been performed other than a process of the nature 
described in sub-cl. (ii). ” I agree with the view expressed by the Commissioner that 
income derived from fisheries cannot reasonably be regarded as income derived from 
agriculture, however wide the meaning may be, which is attributed to the word agri¬ 
culture. It is, I think, unnecessary to dilate upon the subject and in my opinion, in¬ 
come derived from fisheries is not within any of the exemptions set out in section 4 of 
the Income-tax Act. 

With respect to income which is derived from the rent of land let to contractors 
for sthaljat or the stacking of timber, it is to be observed that the applicant does not 
himself carry out on the land any of the operations specified in section 2 (i) (b) (ii) and 
(iii). 1 he contractors use the land for the purpose of felling, converting, stacking, 
transporting and selling timber thereon. Having regard to the purpose for which the 
land is let and the use to which it is put by the contractors, it is unnecessary for the 
Court to determine whether income'derived from forestry, in all or any of its branches, 
is* agricultural income” as defined in section 2 of the Income-tax Act. I refrain from 
expressing any view which I may entertain upon that vexed question because, in my 
opinion, income derived from sthaljat is not rent or revenue derived from land which 
is used for agricultural purposes,” but is rent derived from land which is used for the 

P ur P ose ?/ 1? abl i ng tbe t ' mber contractors to carry on their trade or business [see 

Y all *y T * a Company v. The Secretary of State for India (1)]. In respect 
of such income, the applicant is not entitled, in my opinion, to pray in aid the provi¬ 
sions of section 2 for the purpose of claiming exemption from liability to pay income- 


1 he second ground upon which the applicant bases his contention that the 
provisions of the Income-tax Act do not apply to the sources of income in question 

raises an issue of grave and far-reaching importance. The applicant urges, that if it 

were to be held that the provisions of the Income-tax Act are applicable to such in- 

^, e ^ t er K S r be that the rights and privileges which were granted and 

secured to him for ever as the proprietor of permanently settled estates under Regula- 
tion I of 1793 and subsequent Regulations, would pro tanto be abrogated No/ the 
Regulations which comprise the Permanent Settlement were made 1 * 0 * • e 
granted.under , 3 George III, Ch. 63, a. 

September 1789, the 25th November ,789, and the 10th February,! it u. h 5 

to the proprietors of land, with or on behalf of whom a settlement mSht h "Ta^a 

that the jama assessed upon their lands under those Regulations wo^dd h! C -° nC f ! uded 
after the expiration of the ten years and rnmnin w ? ns w °uld be continued 

continuance should meet with the approbation of th^Ho^bleCwit ^ 

affairs of the East India ComDanv and •JJ 1 ® ( - ourt of Directors for the 

Marquis Cornwallis, Knight of the most noble Orde/of ^he^a/ter ^Gove ” r " Th 1 
in Council, now notifies to all zamindars, independent 1 G ° vern °r-General 
proprietors of land paying revenue to Government ^tL p ukdars and othe r acfUal 
and Orissa, that he has been empowered by the Hon’hlA ^ ovince ® of*Bengal, Bihar 
affairs of the East India CompanyTo deda^e theS wh^hV D 1 ? cctors for the 
assessed upon their lands under the Regulations ; aK ova h h3 j been or may k® 
By Clause 31 of Regulation II of 1819, i/is provided^ ** ™ en f tl0ne d. fixed for ever/’ 

Regulation shall be considered to affect the right of th e proprieTore "1 ‘"esuteT'to 


10 ' L T ' C ’ 14 ; 48 Cal ' l6 ‘ i 3 * C. L. J. 4 =i : 6i Ind. 
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^ hl , C j \ Pe ™ ane " t Settlement has been concluded, to the full benefit of all waste lands 
included within the ascertained boundaries of such estates respectively at the period 
of the decennial settlement, and which have since been or may hereafter be reduced 
to cultivation. . .. I he zamindars and other proprietors of land will be enabled by an 
application to the Courts to obtain immediate redress in any case in which the Revenue 
authorities shall violate or encroach on the rights secured to them by the Permanent 
Settlement. Second, it is further hereby declared and enacted that all claims by the 
Revenue authorities on behalf of Government to additional revenue from lands which 
were at the period of the decennial settlement included within the limits of estates for 
which a Permanent Settlement has been concluded, whether on the plea of error or 
fraud or on any pretext whatever—saving of course the case of lands expressly excluded 
from the operation of the settlement, such as lakhiraj and thanadari lands—shall be 
considered wholly illegal and invalid.” Lord Cave, in the case of Secretary of State for 
India v. Maharaja of Bnrdw in (1), observed : “On an analysis of the terms of these 
Regulations, so far as they are material to the question now under consideration, it 
appears that, while lands included in a Permanent Settlement were carefully excluded 
from further assessment, this protection was extended only to lands actually in exis¬ 
tence at the time of the Settlement and specifically included in the estate as settled. 
The produce of every bigha ’ of these lands was to be assessed to revenue once for 
all (Regulation XIX of 1793) ; and even waste land producing little or no revenue to 
the proprietor, if included within the limits of any pergana, mouzah or other division 
of estates for which a settlement was concluded, was to be free from further assess¬ 
ment on being brought into cultivation (Regulation II of 1819, S. 31).” Now, no new or 
additional “ public demand ” or assessment to taxation, except such as is made pur¬ 
suant to authority granted by the legislature can lawfully be charged upon lands 
which form part of a permanently settled estate. Any such assessment or demand is 
wholly illegal and invalid. See Secretary of State for India v. Fahamidannissa 
Begum (2), laharaja Jagadindra Nath Royv. Secretary of State for India (3), 
Secretary of State for India v. Maharaja of Burdwan (1). Whether any particular 
property is included in a permanent settlement is a question of fact [see Maharaja 
Jagadindra Nath’s Case (3)]. In the present case it appears from the letter of 
reference and the documents attached thereto—indeed, it is not disputed—that both 
the jalkar rights of fishery and the lands, the income from which the Crown contends 
is assessable to income tax, form part of permanently settled estates of which the ap¬ 
plicant is the present zamindar. On behalf of the Crown, however, it is contended that 
the legislature is entitled to abrogate, modify or destroy any right or privilege even if it 
be of its own creation, and that the provisions of the Income-tax Act override and re¬ 
peal the Regulations made in 1793 and in subsequent years, in so far as the terms 
thereof are inconsistent with the provisions of the Income-tax Act. The applicant, on 
the other hand, conceded that the legislature possesses an unfettered discretion by 
a subsequent enactment to cancel existing rights, whether such rights had been 
created under the common law, or by statute, or otherwise ; Cujus dare est ejus est 
d'sponere. He urged, nevertheless, that when an enactment is passed inconsistent 
with the existence or the validity of rights subsisting at the time when the Act came 
into operation, and wide enough in its terms to effect the repeal of them, such rights 
would only thereby be abrogated or destroyed if the legislature by express words or by 
necessary implication from the terms of the later statute, had manifested its intention 
to abrogate or repeal such existing rights, and he contended that the legislature by 
enacting the Income-tax Act had neither specifically, nor as an irresistible implication 
from the language used, expressed its intention to cancel or destroy the rights an 
privileges which had been solemnly granted and secured to the applicant under the 


(1) (1922) I. L. R. 49 Cal. 103 at p. 115; 35 c - L - 1-92 i 42 M. L. J. 61 ; 26 C. W. N. 279 
A. I. U. (1922) P. C. 6 ; 67 Ind. C’as. 835 

(2) (1890) I. L. R. 17 Cal. 590 ; 17 I. A, 40. 

( 3 ) (1903) I- L. R. 30 Cal. 291 ; 7 C. W. N. 193 ; 3° I. A - 44 ; 5 Bom * L ‘ R< *• 
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Permanent Settlement. Now, the charging sections of Income-tax Act, 1922, are sec¬ 
tions 3 and 4. Section 3 provides : “Where any Act of the Indian Legislature enacts 
that income-tax shall be charged for any year at any rate or rates applicable to the 
total income of an assessee, tax at the rate or those rates shall be charged for that 
year in accordance with, and subject to the provisions of, this Act in respect of all 
income, profits and gains of the previous year of ever}' individual, company, firm and 
Hindu undivided family.” Section 4, sub-section (1) says: “ Save as hereinafter pro¬ 
vided, this Act shall apply to all income, profits, or gains as described or comprised in 
section 6, from whatever source derived, accruing, or arising, or received in British 
India, or deemed under the provisions of this Act to accrue or arise, or to be received 
in British India.” Section 4, sub-section (3) (viii) excludes from the ambit of sections 
3 and 4 “ Agricultural income.” The heads of taxable income are set out in sections 
6 to 12. Section 6 provides: “Save as otherwise provided by this Act, the following 
heads of income, profits and gains shall be chargeable to income-tax in the manner 
hereinafter appearing, namely :—(i) Salaries, (ii) Interest on securities, (iii) .Property, 
(iv) Business, (v) Professiohal earnings, (vi) Other sources.” It will be observed that 
the provisions of the charging sections, though wide enough to catch the items of in¬ 
come in question on this reference are quite general in character,- and that in Chapter 
III no reference is made to the chargeability of lands other than lands appurtenant to 
buildings of which the assessee is the owner; the income from such property as that in 


question being included, if at all, under the heading “other sources of income ” in sec¬ 
tions 6 and 12. The Full Court of the Madras High Court, in the case of Chief 
Commissioner" of I ncomc-ta< v. Zamindar of Singampa/ti (1), having regard 
both to a sanad and to Madras Regulation XXV of 1802, under the terms of which 
the zamindari in question in that case was settled, has recently decided that the terms 
of these documents exempted the zamindar of such permanently settled estates from 
taxes which might be imposed thereafter as well as from taxes in force at the time of 
the sanad and that although it is competent to the legislature to withdraw or modify 
such an exemption by a subsequent enactment, this can only be done expressly and 
not in general terms or by implication.” [See also Associated Newspapers, Limited 
v. City of London Corporation (2), Pole~Carew and St. Levan v. Craddock (3).] 
Although the document of title under which the estate affected by these proceedings 
was originally settled, is not before the Court, the exemption from further taxation 
granted under the Madras Regulation XXV of 1802 and that granted by the Bengal 
Regulation I of 1793 are in substance the same and the applicant, in my opinion, was 
justified in claiming that this case is a decision in favour of the contention which he 
has urged before us. With great respect for the learned Judges who decided that 
case, however, I am not myself prepared to go the length of holding th t rights such 
as those conferred under the Permanent Settlement can only be abrogated if express 
provisions cancelling such rights are inserted in a subsequent legislative enactment. 

° | J~? . 1 1 ie ,nax i m generalia sPecialihus non derogant may be regarded as 
embodying a good working rule of construction, but where the intention of 
the legislature to abrogate or modify existing righs is manifest as a necessary implica¬ 
te " from lI ?e Janguage used in the repealing statute, it matters not, in my opinion, 

Mlled h T e ;T^ ghtS i ar< j ^ the , rC ' n expressly and specifically modified or can- 
v r w 6 ' H" 1 Cbancellor ' T, efers to this canon of construction in Seicnrd 

there are™„ i "if" he , obs e™» : If anything be certain it is this, that where 
witrouTextendTn Tt, ? a Act ca P able of reasonable and sensible application 

r % rvF “SiVtr str « 



O) (1920) 3 K. B. 109. 

(■|> (1881) 10 App. Cas. 39. 
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canon in In re Cuno , Mansfield v. Mansfield (1) in these words : “ In the construc¬ 
tion of statutes, you must not construe the words so as to take away the rights which 
already existed before the statute was passed unless you have plain words which indi¬ 
cate that such wa$ the intention of the legislature.” See also Irrawaddy Flotilla 
Company v. Bhagwandas (2). Sunder Mull v. Ladhurnm Kaluram (3) and 
Duke of Argyll v. Commissioners of Inland Revenue (4). In Garnett v. Bradley 
(5), Lord Blackburn laid down what I conceive to be the true rule of construction ap¬ 
plicable in the circumstances of this case. His Lordship observes : “ There is an¬ 

other rule if it is properly applied, namely, that where there has been a particular rule 
established either by custom or by statute, where there is some particular law standing 
and a subsequent enactment has general words which would repeal that particular law 
or particular custom, if they were taken in all generality, yet nevertheless the first par¬ 
ticular law is not to be repealed unless there is a sufficient indication of intention to 
repeal it. It is not to be repealed by mere general words : the two may stand together ; 
the first, the particular law, standing as an exceptional proviso upon the general law.” 
After referring to certain cases, His Lordship continues : “In all these cases, however, 
the particular statute relied upon was a statute in favour of a particular class of per¬ 
sons or the property of a particular class of persons. I do not take upon myself to say 
that all cases in which that rule has been applied have been such, although I am not. 


aware of any case in which it has been applied to which that remark would not be ap¬ 
plicable. But where that is the case, where the particular enactment is particular in the 
sense that it protects the rights, the property, the privileges of particular persons or a 
class of persons, the reason for the rule which has been acted upon is exceedingly plain 
and strong. It would be very unjust, or I would rather say unfair (I do not go further 
than that), to pass an enactment taking a\Vay from a particular person or class of 
persons his or their rights without hearing what he or they have got to say about it ; and 
if general words were to have the effect of taking away the rights of a particular person 
or class which had been given to them beforehand, it would be done without their 
having any knowledge or opportunity of resisting it and it is not to be imputed to the 
legislature or to be supposed that the legislature would do what was unfair. There¬ 
fore, I think that where only general words are used, there is a strong presumption 
that the legislature did not intend to take away a particular privilege, right or property 
of a particular class, unless they have done son ething to show that. If they have done 
something in such a way as would show that that was their intention, 
if they have said in negative words that those rights or privileges shall all be taken 
away any enactment to the contrary notwithstanding, that would prevent the presump¬ 
tion arising at all. But in the absence of that, I think it is an intelligible principle o 
say that the legislature shall not be presumed to have done anything unfair, and o 
have taken away this particular privilege not having stated openly that they meant to 
take it away, or in such open or clear language that the-persons affected might come 
and resist and use arguments to show why it should not be taken awa>, but ha 1 g 
simply used general words quite consistent with their never having tho «f t of th,S 
privilege at all. I think, my Lords, that that principle will reconcile almost all th C s s , 
Certainly it will reconcile all I have cited, and it is a good and intelligible principle^ 
[See also Hawkins v. Ga'liercole (6).] Now, applying this rule of construction to the 
provisions of the Income-tax Act of 1922, am I entitled to hold that it is mam est from 
the language used that the legislature intended that income-tax should be Re P ° 

the zamindars of permanently settled estates, notwithstanding 

lations under which the permanent settlement was created? e *PJ* ss . j lature 
that effect is to be found in the Act. Is it not equally probable that the legislature 


(0 

(2) 

( 3 ) 

( 4 ) 

( 5 ) 

( 6 ) 


(1889) 43 Ch. D. 12 at p. 17. 

{*&] 5 : l. r.Io S: 667 ! a. I a r. oU) c* 24 o , s 3 m-. c*, 7S7 
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(1878) 3 App. Cas. 944 at p. 9°7- 
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intended to impose income-tax upon income, profits and gains derived from every 
source whatever (deluding estates which had been temporarily settled or unsettled 
estates) except income derived from sources which under the statute or otherwise were 
exempted from assessability to such taxation ? If it had been the intention of the 
legislature to impose income-tax in respect of permanently settled estates, why did it 
not express its determination to do so in clear and unmistakable language ? 

the ^ i f\. pe ™ is t sibl '; and not uninstmctive to refer briefly to the history of 

the leg,slatton m India relatmg to moome-tax, as a possible mode of elucidating the 

true meaning of the language used in the consolidating Act of 1922. The first Indian 

Act was Act XXXII of ,860 which was passed in order to meet .he heavy 
1 mcur f re . d du nng the mutiny. It provided iife • alia by section i : “ From 
and after the 31st day of July 1860, there shall be collected and Daid for thp RPr vV 
of the Government of India during the term herein limited, for an/in respect of the 
property and profits mentioned in the several Schedules contained in thif Act *^5 
marked i, a, 3 and 4 respectively, the yearly duty of three ruoees for u ’ 

whom the E burfen e of rS the n im^st"feV 

fore, when the Government determinedto ITi UnSettIed lands. In ,860, there* 

sable to income-tax, U did ndfSate to aCCrU,ng fr< ™ la " da asses- 

unambiguous language. In 1886 however when i* S ,ntei ! t ! on t0 do so in Plain and 
posed by Ac, II of that year and L The subtouenflnco “‘‘"a* was *»- 

ind ,922, no specific reference is made to the intentioT Tf t PaSSed in 1918 
all la'ids and no mention whatever is marie ? f l . he Gove rnment to charge 

mentto assess income-tax in rTspect o^l Tril * he ■ n .*“ tion ° f the Govern- 
estates. Why not, if the intention of the leTisbture^n'^T^ pe ™ anen ‘ly settled 
had been to abrogate pro tanto the exernnt.Vm r f u P g the Income-tax Acts 
Which had been granted further taxation 

tention to do^soTn plai^LTSpreTsTn^Tagl may ‘"belh'aTafte Tj" al,eged in ‘ 
regarded a tax upon profits and gains derived from nmf, • a ^ t , er 1865 t ^ ie legislature 

SSL?.**? a , prod «o<ive source of revTnuewThelm?^ i " I duStrial sources 
income derived from land. Or again, assuming f o T th „° 6 ate than a ,ax U P°" 

did mfactintend, by enacting the fncome-tax Acts ,886 To° ment ‘ hat the legislature 

Of the Pemanent Settlement, it may be that the leeisbfT e ' l ° modify the term9 ' 
from further taxation granted under the Regulations to £ COnStrulng ,he exemption 
an increase of the public demand levied upon hT exempt ' on “"fined to 

improvement of their estates,” and seeking to allav thT T ^f '’ ‘u- c L onsequenc e of the 
upon landed property should appear to th? neTole ^ J "' h J ch il felt lest rates 

S fi a e s d 'J n h re ri fr ri ining fr ° m again ex Pressly imposing a b tax ° f faitb '” felt itse >f 

land as it had done in ,860 and ,869 and ,n 3 • upon mcome derived from 

comb'd 3 " 8 °i f arging sections couched in general terms ^hi 1° a j ta ‘” ,he same result 
come denved from land in the meshes of the tax ’ but Wlde enough to catch in- 

misunderstandinTTjratTvhiehhTJhTh 6010 ?^ ° f State for India in i 8 7° “ that the 
standing which Jud^beeiTlong prevalenT'an'd h^ Xei ^ ption ™ funded £ a mt nder 
hesitation to the language and To Ihe ac “ of The r Paned a character of d «ubt a“d 
Home .. u is Injurious abke to the “govT itnf b ° th , m India and Tt 
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the Permanent Settlement, I should expect to find that the legislature had expressed 
its determination to do so in plain and direct language. 

But in framing the provisions of the Income-tax Acts 1886 to 1922, the legislature 
has not elected to take the course which it had adopted in i860 and 1869, and, what¬ 
ever the reason may be which induced the legislature to refrain from doing so, it hap¬ 
pens that the only provisions of the Income-tax Act to which the learned Government 
Pleader is able to point as indicating the intention of the legislature to abrogate pro 
ta 11! o the rights and privileges solemnly granted and secured to the zamindars of per¬ 
manently settled estates under the Regulations of 1793 and 1819 are the general words 
of the charging sections 3 and 4. 

Now, it may or may not be that subsequent events have proved that the Bengal 
Permanent Settlement was an improvident or an impolitic transaction into which the 
Government of India ought not to have entered. Again, the legislature may or may 
not be justified on moFal or political grounds in cancelling or modifying the rights and 
privileges which were granted under the Permanent Settlement. Such problems are 
matters of policy with which the Court has no concern. The question which the Court is 
called upon to decide is not^vhether the legislature intended to modify, or was justi¬ 
fied in repealing, the Permanent Settlement in whole or in part but whether by enact¬ 
ing the Income-tax Act it has succeeded in so doing. For the reasons which I have 
stated and having regard to the provisions of the Income-tax Act, so far am I from 
being satisfied that the legislature has thereby manifested its intention to cancel or 
encroach upon the exemption from further taxation which was secured to the appli¬ 
cant under Regulation I of 1793 and Regulation II of 1819, that I am left in doubt as 
to whether or not such was the intention of the legislature in enacting the Income-tax 


Act. But "no tax can be imposed except by words which are clear and the benefit of the 
doubt is the right of the subject’’ [per Lord Justice FitzGibbon in In re Finance Act , 
1894, and StuJdert ( x )], and the Court is not entitled to substitute for express 
words or an irresistible inference a process of guess-work, however subtle the reason¬ 
ing or ingenious the marshalling of facts by which such a process is supported. If 
the person sought to be taxed comes within the letter of the law he must be taxed, 
however great the hardship may appear to the judicial mind to be. On the other 
hand, if the Crown, seeking to recover the tax, cannot bring the subject within the let¬ 
ter of the law, the subject is free, however apparently within the spirit of the law the 
case might otherwise appear to be. In other words, if there be admissible, in any 
statute, what is called an equitable construction, certainly such a construction is not 
admissible in a taxing statute, where you can simply adhere to the words of the sta¬ 
tute” [per Lord Cairns in Parti ml on v. Attorney-General {2) J. lam of opinion 
therefore, notwithstanding the provisions of the Income-tax Act, that income derive 
from the estates of the applicant which are permanently settled under Regulation I of 
1793 and Regulation II of 1819 is not assessable to income-tax. In arriving at. this 
conclusion, I am not unmindful that it has been held that royalties upon ^al constitute 

income derived from "other sources” and, as such, is assessa e o me c , ‘ 

dra Chandra Nandi v. Secretary of State for India In the matter ,) 7 ? 
Prasad Singh Deo (4)], and that profits derived from a mela or fair have also been 

held to be assessable to income-tax [U med Kasai Shu ha F(lil '‘ ciicxvJh ary ( 6 ) 
Chowdhury (5), Secretary of State for India v. Karima % u \ 6 g 

see also Direndra Kishore Manikya v. Secretary of SL^o^_lndia{j “ 


(1) (1900) 2 Ir. R. 4 C0 - 

(2) (1869) 4 E and I, H. L. 100 at p. 122. 

(3) (1907) L L. R. 34 Cal. 2 57 '• 3 $ Cal. 372 ; 15 
9 M. L. T. 196 ; 13 Horn. L. R. 82 ; 21 M. L. J. 3^5 • 


C. W. N. 201 i 8 A. L, J. 14° i 13C.L.J. 124 ; 
(1911) 2 M. W. N. 53 i 33 I- A. 3 « (R C.) 9 


Ind. Cas. 311. 

(4) 1 I. T. C. 103 ; 6 I\ L. J. 62. 

(5; (i.,oi ) 28 Cal. 637 ; 6 C. W. N. 128. 

(6) (1907) I. L. K. 35 Cal. 82; 11 C W. N. 1053; <> C- 1 • 3 *‘ 

1 1 . T. C. 67 ; 48 Cal. 766 ; 25 C. W. N. 80; 32 C L. J. - 133 -" 
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does not appear that in these cases, the contention was or in the circumstances could 
have been raised, that such income was derived from land which formed part of a per¬ 
manently settled estate. It has also been held that assessments in respect of road, 
cess and public works cess may lawfully be made upon " the annual value of lands,” 
and‘‘the net annual profits of mines, etc.” [See Mauiudra Chandra Nandi's • Case 
(i)]. But a further and vital distinction is to be observed between the language used 
in the Income-tax Act and that used in the Bengal Cess Act. By sections $ and 6 of 
Act IX of 1880, it is specifically provided : “ 5. From and after the commencement 

of this Act in any district or part of a district, all immoveable property situate therein, 
except as otherwise in sections 2 and 8 provided, shall be liable to the payment of a 
road cess and a public works cess. 6. The roi.d-cess and the public works cess shall 
be assessed on the annual value of lands and on the annual net profits from mines, 
quarries, tramways, railways and other immoveable property, ascertained respectively 
as in this Act prescribed.” 

I am, therefore, of opinion that (1) the income derived from fisheries, and (2) 
the income derived from land used for stacking timber which accrues from the perma¬ 
nently settled estates of which the applicant is the present zamindar cannot lawfully 
be charged with income-tax. 


RANKIN J.—My learned brother and I are agreed as to the course which 
should be taken in view of the difference of opinion between us upon the subject mat¬ 
ter of this reference. In the case of Tata Iron and Steel Co., Ltd. v. The Chief Reve¬ 
nue Authority of Conway (2), decided on the 12th March 1923 by the Judicial Com¬ 
mittee of the Privy Council, it was held that a decision under section si of the Income- 
tax Act of 1918 was merely advisory'find not in the proper or legal sense of the term 
final, and that, therefore, no appeal lay under the Bombay Letters Patent to His Majes¬ 
ty in Council, because the judgment was not a final judgment or final order within 
the meaning of that Letters Patent. The present reference arises under the 
corresponding section 66 of Act XI of 1922. It is important to observe that a right 
to state a case to the High Court arises to the Commissioner in the course of any as¬ 
sessment under the Act or any proceeding in connection therewith, not being of a cri¬ 
minal character. If, in the course of such a proceeding a question of law arises, the 
Commissioner may cither on his own motion or on reference from any income-tax au¬ 
thority subordinate to him, draw up a statement of the case, and refer it with his own 
opinion thereon to the High Court. Again within a month of the passing of an order 
hxing an assessment, the assessee may by application require the Commissioner to 
refer to the High Court any question of law arising out of such order, and the Com¬ 
missioner shall within a month draw up a statement of the case, and refer that with 
his own opinion to the High Court. The result is, therefore, that the provisions of sec- 
tion 66 are not provisions whereby an order made by the income-tax authority is ap¬ 
pealed from in the sense that this Court is invited to affirm or discharge it. The pro¬ 
ceedings are proceedings whereby the income-tax authority may be instructed by an 
opinion to be given by this Court upon a case stated by the Commissioner. That is a 
specml jurisdiction and the only authority we have connecting that jurisdiction in 
any way wuth the Letters Patent of this Court, is an observation made in Birendra 

v> S .^' v ' <r 7 (3), Where it was held that a case 

suted ni accordance with the income-tax Act is dealt with as being, theoretically 

Paten" 2 ’ * ^ ° f aPPCa SUCh aS ‘ S contem P la t ec * by clause 16 of the Letters 


cedure 1 Th^C^lfi'fV- 0 exercised is in no way related to the Code of Civil Pro- 
^?f^_J[^_?^.^L5^L£^?f cd ure by section 4 provides that “ In the absence of 
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any S pec ific p ro visi ° n to the contrary, nothing in this Code shall be deemed to limit or 
otherwise affect any special or local law now in force or any special jurisdiction or 

fo°r W t e he C Hmp r i red ^ spe .f Ial f o rm of procedure prescribed by or under any other law 
for the time being m force \\ hen we come to read section 98, we 'find that there is 

a provision under the heading Appeals from Original Decrees” according to which in 
a case of difference of opinion between two Judges, the decree appealed from shall be 
affirmed, and to that provision, there is a proviso that the Bench may, when they differ 
m opinion on a point of law, refer the matter foi the opinion of another Judge or Judges 
Even if we take the general provisions in section 141 and the rather less general pro- 
visions of section 108, it does not seem to be possible to apply the provisions of section 
98 to a case under section 66 of the Income-tax Act. There is no decree or order which 
is being challenged in the sense that the Court is invited to affirm, or discharge it. I 
find, therefore, the greatest difficulty in seeing how section 98 can be applied in such 
a case unless we are to solve all difficulties by endeavouring to do so by cy pres and 
entirely by analogy. Moreover, the decision of the Privy Council in the case of Bliaidas 
Shtvdas v. Bat Gnlab (1) does not seem to leave it open to doubt that in such a 
case as this, the provisions of section 4 of the Code do save the provisions of the Char¬ 
ter from being taken away by the provisions of section 98 of # the Code of Civil Proce¬ 
dure. There is it is quite true, room for difference of opinion as to whether the langu¬ 
age of their Lordships of the Judicial Committee ought not to be read for the present 
as confined to the kind of appeal which was then before them for consideration, name¬ 
ly, an appeal from the Original Side, that is, an appeal granted by the very terms of 
the Letters Patent. Upon this matter a decision has been only to-day pronounced by 
another Divisional Bench of this Court in Appeals from Appellate Orders Nos. 19 and 
20 of 1923. It is unnecessary, in my opinion, to go into that question. It may be true 
pr not that there is a strong body of authority in the case of Second Appeals from the 
mofussil in favour of applying the provisions of section 98, Code of Civil Pmcedure. But 
undoubtedly the construction put by the Judicial Committee on section 4 of the Code 
makes it still more difficult for us to apply section 98 when we are exercising 
such a very particular jurisdiction as is given us by section 66 of the Income- 
tax Act—a jurisdiction which seems to be far removed from any jurisdiction that is 
contemplated by section 98. For these reasons, it seems to me that the only provision 
on which it is open to us to act is the provision of clause 36 of the Letters Patent of 
1865. I have examined the language of that clause with care to see whether there is 
any phrase or expression in it which renders it inapplicable to such a jurisdiction as 
we are now exercising. It seems to me that the language there is quite wide enough 
to comprise the class of cases now in question. It runs : “ If such division Court is 
composed of two or more Judges and the Judges are divided in opinion as to the de¬ 
cision to be given on any point, such point shall be decided according to the opinion 
of the majority of the Judges, if there shall be a'majority, but if the Judges should be 
equally divided, then the opinion of the Senior Judge shall prevail. ” In these circum¬ 
stances, it seems to me that the matter is governed by clause 36 of the Letters Patent 
and that the opinion which I have expressed must prevail. 


The Registrar will now send under the seal of the Court and his own signature 
as provided by section 66, sub-section (5) a copy of the judgments of my learned 
brother and myself to the Commissioner of Income-tax, Assam, but it must be pointed 
out to him in clear terms that it is my judgment, as the judgment of the senior Judge, 
which is the substantive one to control his action subject of course to any appeal that 
there may be. 


There will be no costs in the reference. 

PAGE J. — I am of the same opinion, and I have nothing to add. 


(1) (1921) I. L. K. 43 
N. 408; 40 M. L. J. 5' 9 ; 

48 I. A. 181 (P.C.). 


Bom. 71S ; 33 C. L. J. 488; 19 A. L. J. 404; 14 L. XV . 7 5 0 ? 2 l ) M. XV . 
Horn. J . R. 623; 29 M. L, T. 350 ! ^ c - N - ,2 9 . 60 Ind. Cas. 822 ; 
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NOTE. 

An appeal against the judgment of Rankin J was preferred under clause 15 of the Letters Pa¬ 
tent (Calcutta). The Court \Chatteriea, Greaves and Pantcn JJ. ) following the decision of the 
Privy Council in Tata Iron and Steel Co. v. Chief Revenue Authority (1 I. T. C. 206) dismissed the 
appeal as incompetent (See the judgment in" Probhat Chandra Panta v. Emperor, reported infra'). The 
question whether incomfc from land used for stacking timber is agricultural income came up for deci¬ 
sion before the Lahore High Court in Har Prasad v. Emperor (reported infra), and the Court held 
that it was not agricultural income. The scope of the Permanent Settlement Regulation as confer¬ 
ring an exemption from assessment to income-tax was raised in the Patna High Court in Maharata of 
Darhhanga v. Commissioner <>/ Income-tax (See below) and the Court (Dail's on Miller C.J, 
and flfnl/iek /.) were divided in opinion. In the Patna case also, the Judges agreed that the 
opinion of the Chief Justice, as the senior judge, prevailed and a decision in conformity therewith 
was given.—Ed. 


[ 76 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 


Before Sir Dautsou Miller Kt., K. C\, Chief Justice and 

Justice Sir B. K. Mullick. 

[24th January 1924.] 

Maharajadhiraj of Darbhanga. .. Assesses.* 

v. 

Commissioner of Income-tax, Bihar and Orissa. 


Income-tax Act (AV of 1922), Sees. 2, 14, 16,55,56 ami 58— Super-tax, whether payable on 
dividends received from registered company—Income from jalkar, hat and ghat lagi, if agricultural in¬ 
come—Permanent Settlement Regulation I of 1793— Income-tax, if leviable on income from permanently 
settled estates — Re-assessment, limitation for. 

A re-assessment to additional income-tax cannot be made after the lapse of more than a year 
after the expiration of the year of assessment. 

In computing the taxable income of the assessee for purposes of super-tax, the amount received 
by him as dividend from a registered company cannot be deducted ; nor can he claim credit for the 
super-tax already paid on those dividends by the company. 

The rent paid for jalkar, fishing rights, hat , for the markets, ghat/agi, ferries or moorings, is 
not income derived from agriculture, as defined in Sec. 2 of the Act, and is not exempt from income- 
tax. 


Per Dawson Miller C. J. : —-If at the time of the Permanent Settlement, the income or profits 
from talkar, hat and ghatlag rights were included in the assets taken into account when the t'ama 
vvas imposed, the levy of income-tax on income derived from these sources would be a variation of 
the terms of the Permanent Settlement. 


T !* e . Income-tax Act, if and in so far as it may charge income derived from property included 

in the original settlement with the proprietor and assessed to revenue, would be varying the terms of 

the Permanent Settlement Regulation. Though the charging sections of the Act are wide enough to 

cover income derived from permanently settled estates, there is nothing in the Act indicating an ex 

press mtention to deprive the proprietors of permanently settled lands of the exemption created bv 

the Bengal Settlement Reg. I of 1793. The repeal cannot be effected merely by words of general 
import or by implication. 1 3 general 

Chief Commissioner of Income-tax, Madras v. The Zamindar of Singampatti I I T C »R t - 

A S C*w. 'leUnedl a A " m '" n ' UmiM v. The Ci,y of London Corporation, '(,916) 2 


tax. 


Per Mullick /.-The profits of jalkar, ghat/agi and market rights are chargeable with income- 


SP ^"rights as representing the Sovereign which included the rigl t o ax but onlv 7 ^- 
case musTbe^remaiid.d £ TTcgggg IqZ Ke'^estlon 


A. I. R. feV) , R 74 3 ; 3 iff**• H ' CC - 69i! »*• L ' * ».) as , 5 P. L. ,. 4 S 9 
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whether the tat tar, hat and ghatlagi rights tormed part of the assets taken into consideration at the 
time of the settlement with the predecessors in title of the assessee. 

Reference [Miscellaneous Judicial Case No. 53 of 1923] referred to the High 
Court under section 66 (3) of the'Income-Ux Act (XI of 1922) on the application of 
the assessee to the High Court requiring the Commissioner to state a case. 


CASE. 


The facts are that the assessment in 1920-21 was made on 23rd November 
1920. The demand which was based on the income of the ‘previous’ year, that is, the 
year from September iqi8 to September 1919, was as follows :— 

Rs. A. P. 

(1) Assessment under section 18. 73,001 13 o 

(2) Adjustment under section 19. 21,192 15 o 

The assessment in the following year was made on 31st December, 1921 [the 
correct date is 23rd November 1921, as intimated - under Commissioner’s letter No. 
I. T. C.-io dated 18th August 1923 (Sd.) Illegible, 31st August 1923], and was based 
on the income of the previous year, that is, the year from September, 1919 to Septem¬ 
ber 1920. The demand was :— 

Rs. A. P. 

(1) Assessment under section 18. 72,498 12 o 

(2) Adjustment under section 19. 4.47© 12 o Refund. 

incorrectly calculated not actually refunded. 

It is the latter regarding which the form neaded “revised demand form for 
1920-21” was issued. 

When the assessment came to be made in the year 1922-23 it was found that 
certain income which should have been .taken into account in the assessment of the 
preceding year was omitted. If the income had been known at the time when the 
assessment was made the demand would have been :— 


A. 

I 

4 


P. 

o 

o 


Indian Income-tax 


Rs. 

(1) Assessment under section 18 1,09,542 

(2) Adjustment under section 19 36,540 

(Actually demanded in 1922-23 under section 34.) 

As the income had escaped assessment section 34 of the 
Act, 1922, was invoked and the amount which had escaped in the preceding year was 
brought under assessment. It is clear from the statement of the facts that there was 
no other means of bringing under assessment the income which had escaped in the 
year 1921-22 and that the provisions of section 34 were properly applied. The proce¬ 
dure under section 19 of the Indian Income-taxAct, 1922, was a definite act of assess¬ 
ment, for the section provided that when the Collector had ascertained the total income 
actually received by or accrued to the assessee in the previous year, he should compute 
the income tax which would have been payable in respect thereof, if it had been levied 
in such previous year, and that the difference between the sum so computed and tne 
aggregate of the sums already paid by or on behalf of the assessee in respect of 
income-tax for such previous year should be paid by or refunded to the assessee, as 
the case might be. The marginal description of the section refers to adjustment, as 
also does the first proviso. But from the substantive part of the section it is clear - 
the so-called adjustment is a definite act of assessment which represents the final 
demand for the preceding year. It was in no sense a revise em 
wrongly stated in the notice of demand which was issued. 

2. Section 4 of the Super-tax Act, 1920, provided that in ^ditiontothetax 
imposed by section 14 of the Indian Income-tax Act, 1918. there shotdd be charg^ 
and recovered and paid in the year, beginning on the ist day of Apnl 92o and each 
subsequent year, by every individual subject to the Act, by every unregistered firm an 
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by every Hindu undivided family, super-tax on his or its taxable income at the rates 
specified in the schedule. Section 3 provided that for the purposes of the Super-tax 
Act taxable income should be the taxable income computed in the manner 
laid down in Chapter I of the principal Act, subject to certain modifications 
which included one that sub-section (1) of section 12 should have application only in 
the cases of unregistered firms and Hindu undivided families. Section 12 (1) of the 
Indian Income-tax Act, 1918, enacted that in computing the amount of the income 
chargeable to income-tax in the case of an assessee, no account should be taken of any 
income which the assessee enjoys as a member of a company or of a firm or an 
undivided Hindu family where the company, the firm or the family is liable to the tax. 

As the assessee as an individual enjoyed the income as a member of a company 
that income by the very exclusion which occurs in section 3 of the Super-tax Act had 
to be taken into account for purposes of super-tax. 

3- The assessee claims that income derived from markets, fisheries and fees 
for mooring boats, should not be held to be liable to assessment. Under the Income- 
tax Act all income is liable to assessment unless it has been definitely exempted under 
the Act or by a notification under section 44 of the Indian Income-tax Act, 1918 In 

fanSn e d S er nt thrh S lH‘‘ “"T* 5 <: ,aims exemption, firstly, on the ground that the items 
fall under the head agricultural income which was exempted under section 3 (2) (x) 

(Sic.) of the aforesaid Act. Agricultural income was defined in section 2 (1) of the Act to 

include; (a) any rent or revenue derived from land used for agricultural purposes and is 

officers aS o S f e r t0 Iand rGV T e 0r -, b i eCt to a local «te assessed and collected by 
officers of Government as such ; and (b) any income derived from agriculture and in 

certain other ways which are irrelevant for present purposes. It cLnot be claimed 

that market dues are in any sense rent or revenue derived from land which is used for 

agncultural purposes. Nor indeed do fees for mooring boats 

nor again income from fisheries which cannot be included in any definition of a( rrir^’ 
ture, however wide. It is further asserted that such items were included in th™t 
of certam fiaj-ganas at the time when the permanent, jam „ w£ assessed 

from the High Court It is ctiKmin^ applicant had obtained the mandamus 
produced earlier should not be admitted. S * ^ ° f prmciple that evidence not 

ins the payment 1 of^rents^etc 0 toTecognized^an^lord^a^nd 1 ' 00 ^ ^ 

the items under consideration were included in the asse^tt the t" S n0 ,, evide “ ce 
abased. But the argument based on this document is 111 "? ,h< ' I ,ama was 
aside the definite provisions of the Income-tax Act At the Zl f a " d C \ nnot set 
manent Settlement Regulation the legislature dW™t „ j ,? f Passing the Per¬ 
il was depriving itself of all power otmttnV, 5 y and CPU ' d not have said ‘hat 
by legislation at a future date. And Sd that fhXl ^ pe ™ ane " ,I > r titled estates 
to the levy of income-tax is shown bv th<a T tbe permanent Settlement was no bar 
Which provided for a J“rly duty of I ~ an! “?! •“ A< * (Act XX ™ .860 
ScheH 1 r i T Certain Sources of income including • 

lands and bouts i7fndia and “ ° f the prapert * ia a nd profits arising from all 

the exemptionstntained'ithetcomet^AcA ‘tU^exemnT ° f d inCOme feI1 wi ‘hin 

items were properly taken into account when the “ d 

Further Statement of the Case 

Indian ‘° ' he 1Ubili ‘ y ° f divid - da ‘° super-tax under the 

total income fsthet^ (^6 
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with section 16), but since income-tax is not payable by shareholders on dividends as 
the companies are assessed at the full rate of income-tax on their profits, the income- 
tax paid is deducted [vide section 14 (2) of the Act]. But this procedure doesnot 
apply to the case of super-tax and hence section 14 (2) has been excluded under 
section 58. J he result is that individual shareholders of companies are super-taxed at 
a higher rate than others, considering that the companies of which they are share¬ 
holders pay an additional super-tax at the flat rate of one anna, which is distributed 

own super-tax only when their total income 

justifies the levy. 

The foot note at page 162 of the index of the Indian Income-tax Manual, 

1922, shows that super-tax is payable on such dividends. 

K. P. Ja\aswai, with Manohar Lall, Miirari Prasad and Wanmatlia Nath 
Pal , for the assessee. 

Sultan Ahmed , Government Advocate, for the Crown. 

JUDGMENT. 

DAWSON MILLER C. J.—Three questions arise for determination in this 
reference :— 

(1) The first question is whether the petitioner is liable for additional income- 
tax for the year 1920-21 upon a re-assessment made after the expiration of the next 
following year, that is, after the end of March 1922. The additional sum claimed 
under the re-assessment is a large one amounting to Rs. 1,34,769-4-0 in respect of 
income-tax and super-tax. It appears that the assessment for the year in question 
was made on the 23rd November, 1920, based upon a return of the income of the 
previous* year as provided by sections 17 and 18 of the Income-tax Act, 1918, then in 
force. When the return of the actual income for the year of assessment was received 
in 1921 for the purpose of provisionally assessing the income for 1921-22, an adjust¬ 
ment of the assessment for the year 1920-21 was made as provided by section 19 of the 
Act. On the 28th March, 1922, it having been discovered that certain items of income 
had escaped assessment for the year 1920-21 a further assessment was made on those 
items under the provisions of section 25 of the Act of 1918 and the demand in respect 
of that year appears to have been finally closed. Thus far, no question arises but in 
pursuance of a demand made in 1922 that the assessee should file a fresh return of the 
actual income for the year 1920-21 a fresh return was filed and on the 27th January, 

1923, a fresh assessment based on the actual income of 1920-21 was made. This 
showed an additional amount payable beyond that already assessed and paid. From 
the letter of demand and the revised assessment form enclosed therewith it appears 
that the assessment is made in respect of income-tax payable for the year 1920-21. 
As this re-assessment was not made until more than a year had elapsed after the 
expiration of the year of assessment, the assessee contended that he was not liable to 
any further tax than that already demanded for the year in question. He based his 
contention upon the provisions contained in section 25 of the Income-tax Act of 1918. 
In my opinion this contention is well founded, but it is unnecessary to pursue the 
matter further as the learned Government Advocate admits that for the year 1 920-21 
the additional amount demanded is not recoverable and that the demand although 
purporting to be in respect of the tax payable for that year is really a demand for a 
subsequent year based upon the income of that year. It is clear that some confusion 
has arisen fr y om the form in which the demand is made, . I‘is suffie.ent to say hat 
for the financial year 1920-21 the tax payable does not include the additional 

demanded. ,. , 

(2) The second question is whether in computing the amount on which super- 

tax is payable by an individual or Hindu undivided family under the Income-tax Act 
of .Qaa the amount received as dividends from a registered company should be de- 
ducted or if not, whether credit should be given for the super-tax already paid on 
fhose dividends by the company. It is contended that as the company .tself pays 
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super-tax upon its income before distributing dividends no further super tax on such 
dividends should be payable by the shareholder or at least that credit should be given 
to him for the amount of super-tax paid by the company proportionate to the amount 
of his dividends. Under the third Schedule of the Act super-tax is payable upon in¬ 
come received in excess of Rs. 50.000. In the case of every company tlie rate payable 
is 1 anna in the rupee whatever the amount of excess over Rs. 50,000 may be. In the 
case of individuals and Hindu undivided families the amount of tax increases from 1 
anna to 6 annas in the rupee according to the increase over Rs. 50,000. There is 
nothing in the Act from which it can be inferred that in computing the taxable income 
of individuals 9 r Hindu undivided families for purpose of super-tax, dividends upon 
which super-tax has been paid by the company should be deducted. The super-tax 
payable by a company is a comparatively small tax charged at a flat rate of 1 anna in 
the rupee. I he super-tax payable by the individual is on a sliding scale increasing 
m proportion to the increase of income and is separately charged. In each case 
super-tax is levied on the total income under sections 55 and 56 of the Act. By sec- 

U . on uVJ 1 computin g the totaI income, the dividends payable to an asssessee and a 
shareholder in a company are included. But although by section 14, where the pro- 

PY . mn , company itself have been assessed to income-tax, the shareholder is 

hirnTn 1 P / ymg a . seco ? d .^come-tax upon the amount of dividends received by 

™ Uxed aS ^ T° me of the coin P an y. no such exemption is provided 

sions of the Act UPer f X ‘ ° n u cont , rary ’ section 58 which applies the other provi- 
ns of the Act, as far as may be, to the assessment of super-tax expressly excludes 

1« operatmn of section r 4 . I, is clear, therefore, that the intention of the legSatoe 

• l ., char f e super-tax upon the income of companies as well as upon the income of 

from th^ * hareholders ’ 'fading in the income of the latter the dividends received 
from the company although they had already been charged to super-tax at the flat 

n 1 anna ; **. was contended that the company was the agent of the assessee for 
e purpose of paying tax and that credit should be given for the amount Daid hv the 
company on the dividends received but although this may be true in the case o income 

Onsets) 

tura. inc^XS these sources is agricul- 

the Income-tax Act of 1922, and, secondly that such’ inrn' S ct ! on clause (vitl) of 
ment to income-tax by the terms of the settlement unrip ^ u’ S J" xei \ ipt from assess 
and the Regulations relating [hereto Settleiuent under which he derives his title 

income foundatf ^ the view that 

income and the only argument addressed to us in suonort of' f h arded as agricultural 

that these things are in some way connected with the^anri Part ° f the case * s 

that fisheries were, or might be in certaln cases a where the LT h ° Wever 

intimately connected with the pursuit of agriculture th shm f 1S fro ‘» tanks, so 

under that designation. The popular concepUon oT a^t,. hey Sh ° uld be deluded 

elude the rearing of live stock and poultry fed on the 2 ,! t Ven lf lt ShouId in ' 

nng m certain cases cultivation of the land for ° f the land and requi- 

hardly wide enough to include the rearing of fish in ? ? thenvise ’ seems 

income is defined m section 2 of the Income-tax Acts of ?n,c° r !f nks * Agricultural 

mtion includes rent or revenue derived from land used for lilt ^ l ,° 22 * The ^ 

as income derived from agriculture and from the sale 0/ agrkultuia^ P . urposes as wep 

agricultural produce. The deli- 
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J* oes not carr .v the case any further. The question is whether the rent paid for 
the fishing rights, or for the markets, ferries, or moorings is income derived from 
agriculture. In my opinion it is not. The fact that the Bengal Tenancy Act, by sec¬ 
tion 193, applies the procedure provided by the Act for the recovery of arrears of rent 
to suits for recovery of anything payable in respect of fishery rights and the like is of 
no assistance to the petitioner. It rather emphasises than otherwise the difference bet¬ 
ween revenue derived from land let for agricultural purposes and that derived from 
fisheries and the other sources of income mentioned in the section. Nor does it seem 
reasonable to hold that income derived from fishing over land covered by water and 
which is not used for any agricultural purpose is income derived from agriculture. 
Pish are not the produce of the land. Their natural element is the water and their 
cultivation and welfare depend in no sense upon agriculture. It may be that in certain 
cases the jalka / rights include the right to cultivate the soil of the tank when dry, 
but the facts of this case do not show that the income sought to be exempted from 
tax was other than that derived from the right to catch fish. In my opinion the ques¬ 
tion whether income derived from jalkar , hats and ghatlagi is agricultural income and 
so exempt from income-tax should be answered in the negative. 


The second contention arising upon this part of the case is that exemption 
can be claimed for income derived from the above sources by reason of the terms 
of the settlement under which the property is held coupled with the provisions 
of the Bengal Permanent Settlement Regulations. The argument is that the settle¬ 
ment covered the rights of jalkar and hat and that ghatlagi is included as an inci¬ 
dent of the jalkar rights, and that the revenue permanently fixed for ever at the date 
of the settlement covered the whole liability to Government in respect of these rights 
as provided in Regulation I of 1793. It is conceded that the legislature has power to 
vary or modify the bargain entered into between the Government and the proprietors 
by the Permanent Settlement, but it is contended that this can only be done by clear 
and specific language in a statute and not by general implication, a test which the 
Income-tax Act does -not satisfy. There can be no doubt that the Permanent Settle¬ 
ment exempted the proprietors for all time from enhancement of the revenue fixed in 
respect of the settled lands and three questions arise for consideration : (1) does the 
settlement made with the predecessor of the assessee cover the jalkar and other 
rights, (2) does the imposition of income-tax on the income derived from these sources 
vary the terms of the Permanent Settlement, and (3) if so, is the Income-tax Act suffi¬ 
ciently specific and unambiguous to indicate without reasonable doubt that it was the 
intention of the legislature to vary the bargain made at the time of the Permanent 

Settlement ? 


If the first of these questions should be answered in the negative, the assessee 
will be liable, as the other two questions do not in that event arise. On this point the 
Commissioner has found as a fact that the documents produced in support of the 
assessee’s contention contain no evidence that the items under consideration were in¬ 
cluded in the assets when the jama was assessed and permanently fixed at the date 
of the settlement. If this finding is accepted there is an end to the matter. Ihe 
sanad under which the assessee holds has not been produced but copies of an appl^ 
cation made by l<aja Madho Singh Bahadoor for perman,ent settlement 'of 

Hati, etc., dated the 7U1 April 1800 and an amaldastak of the same dat «^'wo U ld 
put in evidence: If the settlement was in accordance with the application1 it 10 
appear from the schedule attached to each of these documents that rents arising from 
hat and jalkar were included in the assets upon which the jama was assessed, 
not clear, however, whether these documents cover the whole of the estate t now he d 
bv the assessee in respect to which the tax has been levied and if we should oe or 

opinion that the imposition of income-tax in respect to the ite ™ ^ 

is contrary to the terms of the settlement and that the income-tax does not suMicientij 

clearly purport to modify the Settlement Regulation it would be neces a f y ’ . ’ 

refer the case back to the Commissioner to take further evidence and arrive at 
definite ti^ng upon the question whether these sources of income were included ,n 
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the assets upon which the revenue was settled in 1800. It is not very clear why the 
Commissioner arrived at his finding but I gather that he was of opinion that the docu¬ 
ments produced were not conclusive evidence of the terms of the settlement. I think, 
however, they raise a presumption in favour of the assessee as the applications for 
settlement made by the proprietors at the time in question were, as a rule, a counter¬ 
part of the actual settlement made and were part of a single transaction completed at 
the same time, just as a kabuliyat is a counterpart of a patta. There is no expla¬ 
nation forthcoming why the sannd or san ids under which the assessee holds have not 
been produced, but I consider it would be highly unsatisfactory in a case of this 
nature raising important questions of principle to determine the matter by a reference 
to the onus of proof when the real facts are probably capable of ascertainment. I pro¬ 
pose, therefore, to consider, first, the other two points which arise on this part of the 
case. By the Permanent Settlement it was the revenue or rent payable to Government 
as the paramount landlord that was fixed in perpetuity. It is argued that the effect 
of the imposition of income-tax is not to increase the revenue or rent so payable, but 
it is clear, I think, that the imposition of such a tax is in fact to increase the revenue 
under another name. The jama permanently fixed at the date of the settlement waa 
calculated upon a percentage of the rents and profits at that time derived from the 
ownership of the land. Income-tax is based upon the same rents and profits as they 
now exist, and it is impossible, in my opinion, to escape from the conclusion that a 
tax, under whatever name, upon the same sources of income would increase the duty 
payable under the name of revenue and which, by the Permanent Settlement, it was 
agreed should then be fixed for ever. By Article VI of the Regulation it was a part 
of the bargain that the proprietors “will enjoy exclusively the fruits of their own good 
management and industry-, and that no demand will ever be made upon them, or their 
heirs or. successors, by the present or any future Government, for an augmentation in 
the public assessment in consequence of the improvement of their respective estates.” 
An argument was addressed to us based upon the Cess Acts which, beginning in 1871, 
and still continuing, imposed a tax for the maintenance of roads and public works 
upon all holders of estates or tenures assessed upon the annual value of their lands 
even when those lands were also assessed to revenue. It was urged that the right to 
collect such taxes had never been disputed ; but whether the Cess Acts do or do not 
constitute a breach of the bargain entered into with the proprietors by Lord Cornwallis 
in 1793-^and the question has given rise to much controversy in the past—the Cess 
Acts themselves leave no room for doubt that it was the intention of the legislature to 
impose the cess upon revenue-paying lands thereby expressly exercising that power 
which it admittedly possesses, and no valid argument can be based upon the analogy 
of those enactments. I consider that the Income-tax Act, if and in so far as it charges 
income derived from property included in the original settlement with the proprietor 
and assessed to revenue, varies the terms of Regulation I of 1793. 


The last point which arises on this part of the case is whether the Income-tax 
Act of 1922 is explicit enough in its terms to repeal the exemption created by the 
Permanent Settlement Regulation, for it must be conceded that such repeal cannot be 
effected merely by words of general import or by implication (Maxwell, 6th Ed -Chap 
VII, Section 3). The Madras High Court in the case of the Secretary to the Chief 
Commissioner of Income-tax, Madras v. The Zaniindar of Sirigampatti (1) had 
to consider the effect of the Income-tax Act, 1918, upon the Madras Regulation XXV 
of 1802 1 he Madras Regulation is certainly no more comprehensive or emphatic 
than the Bengal Regulation of 1793 which declares that “no alteration will be made 
m the assessment which they (the proprietors) have engaged to pay buV they and their 
heirs and lawful successors will be allowed to hold their estates at such assessment 
for ever. The Income-tax Act of 1922 now under consideration is substantially 
similar in terms to that of 19.8 for this purpos e, it provides by section 4 (<)• “Save 

A t 1 V* • 45 Mad. 518 ; 15 L. \\\ AuO ; (lO’ 2 ) M \v V \f I »r 

A. I. R, (1922) Mad. 325 ; 70 Incf. Cos. 504? ; 1% n 353 . 3 « M l* T. 21 ; 
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or comprisfed'in'secdon f ^ '° aU inC01ne ' P"*" « gains, as described 

received n Hrdish rnH p " hat6ver source derived, accruing, or arising, or 

, m , 1 1 ).. :i ? dla By secll0n 6. the six heads of income chargeable to in 

Act shall no' an e D lv'are Pr s 0 et erl C and (V ° °“7 f JrCeS - The “options fo which the 
hnt ,W PP> 1 se t out m secPon 4(3). These include agricultural income 

but there is no general exception of income derived from revenue-paying estates set¬ 
tled under the Regulations. The words imposing the tax are no doubt wide enough to 
cover the income now under discussion but there is no express modification or repeal 

the case X abo P ve°n 8 ‘ m S un . der the Regulation. The Madras High Court in 

the case above mentioned held that it was impossible to treat as a legal and effective 

whicfas 0 sta ed X T Pti T tHe "° rdS ° f 5eCtion 3 of the Income-tax ct, .9.8, 
Tri ff h ere , ■ d f T 1port t0 tllose of the la ‘er Acl ' 1 no reason to take 

me m h H V 7 that u he . ld , by the Madras High Court. Moreover, ’ it appears to 
! r d SU > P a m°, m 7 Jud e ment of [ he House of Lords in the Associated New*- 
P . *Ceo L iu lte rh' T ' e Cl1 ? °! L ?‘. ,don Corporation (t). In that case, by the Statute 
7 ’ a i 11 i 37 .’ ce i rtain lancl m the City of London reclaimed from the Thames 
was declared to vest in the owners free from all taxes and assessments whatsoever. 

About 8o years later, in 1848, the City of London Sewers Act was passed imposing a 
new rate upon every occupier of a house or building within or partly within the City 
of London whether such person shall be now liable in respect of such house or build¬ 
ing to be assessed to the relief of the poor or be not liable in respect thereof by reason 
of such house or building being situate in any precinct or extra parochial place or 
otherwise. I he House of Lords held that these words did not take away the ex¬ 
press exemption granted by the earlier statute. 


An argument was based upon the exemption of agricultural income from the 
operation of the Act. I his express exemption does not, in my opinion, necessarily 
lead to the conclusion that all other kinds of income derived from permanently settled 
lands were to be deprived of the benefit of the Permanent Settlement. The Act 
applies to the whole of British India and not only to the permanently settled area. It 
was apparently the policy of the legislature, as appears from the definition of agricul¬ 
tural income in section 2, to exempt agricultural income derived from all lands paying 
either revenue or a local rate to Government and whether permanently settled or not, 
and apart from any clear expression of intention to vary the Permanent Settlement, I 
do not think it would be legitimate to draw an inference from the general language of 
section 1 that what was not excluded was included even if previously exempt by the 
Regulation. Nor do I consider that in determining the question now before us any 
assistance can be derived from considering such- enactments as Drainage and Embank¬ 
ment. Acts which, in exchange for new benefits conferred, levy a rate upon zamindars 
and others to provide for the cost. The income-tax is for general purposes of revenue 
and is not allocated to any special purpose connected with the land or from which the 
land derives a peculiar benefit. But even if there should be found here and there on 
the statute book a tax imposed in apparent contravention of the Permanent Settle¬ 
ment, and no objection taken, I should hesitate to say that such a state of affairs 
would conclude the question now under consideration. 


I have had an opportunity of perusing the judgment about to be delivered by 
my learned brother with which I regret I am unable to agree. The question I think is 
one of some difficulty but I can find nothing in the Income-tax Act of 1923 indicating 
an express intention to deprive the proprietors of permanently settled lands of the 
exemption created by the Bengal Settlement Regulation of 1793 - 

In the circumstances, and for the reasons stated in an earlier part of this 
judgment, I think that the case should be remanded to the Income-tax Commissioner 
to determine the following question of fact, namely, whether th ejalkar, hat and ghat- 
lagi rights in respect of which the exemption is claimed formed a part of the assets 


( 1 ) (iyl 6 ) 2 A. C. 42 y. 
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taken into consideration in settling the jama at the date of the settlement with the 
predecessors in title of the assessee. The parties will be at liberty to adduce fresh 
evidence upon the question for determination. 

MULLICK J.—The only point which I propose to discuss is whether the 
petitioner is entitled to exemption in respect of the income from jalka/s , ghatlagt\ and 
markets. On all the other points the petitioner must clearly fail. 

It is accordingly necessary at the outset to examine what was the precise 
nature of the bargain which the East India Company made with the zamindars of 

Bengal by the Permanent Settlement Regulation (Regulation I of 1793). Article II 
of the Regulation states that : “The Marquis of Cornwallis, Governor-General in 
Council, now notifies to all zamindars, independent talukdars and other actual pro¬ 
prietors of land paying revenue to Government, in the provinces of Bengal, Bihar and 
Orissa, that he has ty?en empowered by the Hon’ble Court of Directors for the affairs of 
the East India Company to declare the jama, which has been or may be assessed upon 
their lands under the Regulations above mentioned, fixed for ever.” The Regulations 
above mentioned mean the Regulations for the Decennial Settlement- made on the 
25th November, 1789, and the roth February, 179c. 

Article III recites that the Governor-General in Council declares to the 
zamindars, independent talukdars and other actual proprietors of land with or on 
behalf of whom a settlement has been concluded under the Regulations abbve mention¬ 
ed, tfiat at the expiration of the term of the settlement no alteration will be made in 
the assessment which they have respectively engaged to pay, but that thev an d their 

heirs^and lawful successors will be allowed to hold their estates at such assessment for 
ever. 

VI runs as follows : “ It is well known to the zamindars, independent 

Biha^nri n'• ° th * r Proprietors of land, as well as to the inhabitants of Bengal 

Bihar and Orissa, in general, that from the earliest times until the present period *the 

public assessment upon the land has never been fixed, but that according to establish 

j w ge and custom ’ the ru,ers of these provinces have from time to time demanded 
an increase of assessment from the proprietors of land ; and that, for the purpose of 

obtaining thi S increase, not only frequent investigations have been made to ascertain 
the actual produce of their estates, but that it has been the practice to dennV* 
of the management of their lands, and either to let them in firm or to aDnoint m 
on the part of Government to collect the assessment immediately’ from the ^Wats ” 

2255 .» £& X 

the certainty Ihat oftheir^wn good Under 

and industry, and that no demand will ever be made upon them Ir f>° • . m . ana ^ment 
cessors, by the present or any future Government for L ™ ’ . th Ir he,rs or re¬ 

assessment in consequence of the improvement of [heir respfSfve esutes” ** PUb “ C 
-Article VII recites that: “ the jama T 

entirely unconnected with, and exclusive of any allowances wWk'f t0 u considered 
them in the adjustment of their jama for keeuinfnm h l ?. Ve been made to 

and also of the produce of any lands which thei mlv , ° r pollce establishments, 

priate for the same purpose.” J haVe been Permitted to app r0 - 

But the Company in whom were vested the rights tK , c 
owners of the land. For reasons into which it i S n u J ^ boverei g* were the 

that the zamindar, independent talukdar or proprietor wa^th enter ’ they decided 
to settlement. A limited right of ownership was coIfLed , h * 1)681 entitled 

pect of the owner’s share of the produce of the soil but -il J JP ° n h . ,m not only in res ‘ 
demaHd was based on contract and it was open to the ,he 1°'} i,self ' The 

was not a tax t in reaiit, tbe transaction 
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I L? ! .I a,Ue ° f lh * assessment - Where the assessment approximated to 
the economic rent it was m effect rent for use and occupation, but the frequency with 

which estates came under the hammer for arrears of revenue immediately after the 
I ermanent Settlement indicates that, in practice, the assessment had no relation to 
the actual rents collected from tenants or to the value of the produce which would 
have been recovered if the land had been rented to them. The fact is that tempted 
by the income to be derived from the cultivation of the waste land which according to 
some reports was more than one-third of the whole area and by the offer of an interest 
m the soil itself, the zamindar entered into a gamble. The Company offered to con¬ 
vert him from an office-holder to an owner in fee simple in return for a fixed price. 
Though the price was heavy he paid it, but there is no reason for holding that he 
purchased thereby an immunity from all future taxation. In one capacity the Company 
represented the Sovereign and the general community; they were also the owners of 
the soil; they surrendered to the zamindar no part of their rights in the former capa¬ 
city which included the right to tax but only a portion of their rights of ownership, 
namely, the right to the produce of the soil; and it seems clear from the context that 
the declaration that the jama was unalterable could only refer to the limited purposes 
of the contract. Indeed, having regard to the fact that the proceeds of the settlement 
constituted the principal source of revenue at that time, it is difficult to see how any 
general exemption from taxes upon profits could have been intended ; for to a pro¬ 
prietor whose only source of income is the produce of his estate every tax be it perso¬ 
nal, direct or indirect, is a tax upon land. It is immaterial that the tax is calculated on 
the value of his land ; that is merely a matter of machinery and whether the basis of 
calculation is the produce of his land or the number of his servants or the income 
from his trade or profession, the tax in the end falls upon the land. Even if it were 
conceded that the assessment had all the attributes of a land tax (which I have 
already found it had not) no exemption from future taxation was expressly or by 
implication given, and, therefore, the decision in the Associated Newspapers , Limited 
v. Corporation of the City of London (i) has no application. Here there was no 
exemption from taxation but merely a promise that the rent would not be enhanced, 
and therefore the question whether the general words of subsequent* taxing statutes 
are sufficient to exonerate the assessee does not arise. 


Therefore in the absence of any clear and unambiguous declaration by the 
authors of the Permanent Settlement, I think it is permissible to invoke the aid of 
the principle of “ contemporary exposition.” Here it is not a case of one or two 
stray statutes in the administration of which the strict rule of construction has been 
overlooked. On the contrary, a uniform course of dealing is disclosed which shows 
that profits from permanently settled estates have been taxed for the purposes of the 
State without express words revoking the exemption alleged to have been given by 
the Permanent Settlement Regulation ; and I have been unable to discover a single 
statute in which any such exemption has expressly or by implication been recognised. 

To illustrate this attitude of the legislature it will suffice to refer to a few 
important statutes. In these no question of benefits sought by the subject arises ; 
he has no option to accept the obligation or refuse ; the discretion to impose the 
obligation is absolute and unconditional; it is not open to the assessee to contend that 
he has derived no benefit therefrom. Though in principle indirect taxes or taxes 
imposed for services rendered stand on the same footing for the purposes of the 
present discussion, I have, for the sake of convenience, chosen only statutes imposing 
direct taxes. It seems to me immaterial whether the funds raised are for a stated 
object or for the general purposes of the State. 

The first of the statutes which I propose to cite is the Zamindari Dak Cess 

Act of 1862. Within a few years of the Permanent Settlement, Regulation XX of 

1817 was enacted imposing on zamindars the duty of maintaining peons for the 
purpose of carrying the post from one police station^ to ano ther. 1 he Regulation 


(1) (1916) 2 A. C. 429. 
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made no distinction between permanently settled and temporarily settled estates. The 
liability was next converted into a direct tax by Act VIII (B. C.) of 1862 and all zamin- 
dars, sudder farmers and other persons paying revenue to Government in respect of 
lands situated within the district were liable to contribute for the payment of the 
establishments required for the purpose of maintaining the zamindari daks. Again, 
no distinction was made in the Act between permanently settled and temporarily 
settled estates and the general words used were accepted without question for nearly 
So years as creating a liability on both classes of estates. The Zamindari Dak Cess 
Act has since been repealed but that circumstance does not affect the question of 
contemporaneous exposition. 


I next desire to refer to the District Road Cess Act (Act X of 1871) and the 
Provincial Public Works Act (Act II of 1877) both of which were repealed and consoli- 
dated by Act IX (B. C.) of 1880. Act IX of. 1871 provided for local revenue fdr the 
construction and maintenance of roads and other means of communication, 
and Act IT of 1877 was enacted for the levy of a cess for the construction and 
maintenance of provincial public works. In respect of the charging sections, there is 
no material difference between the Act of 1871 and 1877. Their object was the im¬ 
position of cesses upon all immovable property situated within a district This is 
clear from section 5 of Act IX of 1880. Section 6 enacts that the road cess and the 
public works cess shall be assessed on the annual value of lands and on the annual 
net profits from mines, quarries and tramways and other immovable property, ascer¬ 
tained respectively as in this Act prescribed. Part II of the Act gives rules for the 
mode^of assessment, and makes special reference to the mode in which summary valua¬ 
tion is to be made of revenue-paying estates and tenures.' The Act has always been 
construed as applying to permanently and temporarily settled estates alike and if anv 
exemption was granted to the former by the Permanent Settlement, there must be 
somewhere m the Act a clear and unambiguous declaration of the legislature’s inten¬ 
tion to revoke the same. Obviously, the reference to revenue-paying estates in Part?! 

25 Z becaus f * * 5 “ n0 ‘ include permanent* 'settled esU.es 

? the neral words of S( * t,0 ns 5 and 6 are adequate to charge the same the 
thS thn^ CCe |f ted cons K tructl . on is ^defensible. It is permissible, thefefore, to infer 
hat IhTl Who t were char S ed the administration of the Act were of opinion e th er 

£re e ; e keT n " ^ ^ the ^* 

I next proceed to consider the Bengal Municipal Acts. The earliest u 

AcfxXVI (B^of SITS A c t °wa sfoliotved°by°Ac t °Xx'of ^ Sf 

of road t an unds t0 be appIied to the maintenance of ^he po ice to the ren^ 

lands calculated upon the gross annualrat'e at whidi the °hnM'n annua valua of the 
expected to let. It is clear that where 9 uj* 1 . folding may reasonably be 

of a permanently settled estate it is liable to be rated on S > S ? Part ° r the " hole 
tinction is made between peratanentlySettled and tel " ,tS , annua No dis- 

far as I know, permanently settled estates are alwavs ass”” S fV e< ^ estates and, so 
express words revoldng the provisions of the Permanent Settlement^ “* “° 

ment to^Cvemn^Tnkm^tsTnd altef wwer w^es for^tll e '" P ° Wers the Gove ™' 

lands and to recover the exDenses from tu courses for the purpose of protecting 

or protected in proportion To the XShTESSK V"? ^reb/benefied 

liability is made in favour of pemmSTsettM esWes ' N ° ftom 

40 
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omuuuiy me uramage Act tAct VI of 1880) empowers the T^i . 
to frame a scheme for better drainage and improvement of lands Gov ?niment 

cos, upon each landlord in respfct of h'Trn ^d lld^tch cos, IZX £ 
charge upon the lands in question and not avoidable by the sale of such Lh« f" 

ssssrs. — sts 


Next the Court of Wards Act (Act IX B. C. of 1879) empowers the Collector 

to take charge under certain circumstances of the property of a proprietor and to 

apply part of the profits m paymg for the expenses of management and supervision 

This is a tax payable out of the profits of the estate and no distinction is made bet¬ 
ween permanently and temporarily settled estates. 


Again the Village Chowkidari Act (Act VI B. C. of 1870) empowers the villa- 
panchayat to levy for the payment of village chowkidars a rate on every person 
owning or occupying a building in the village according to his circumstances and the 
property to be protected. The tax is to be calculated on the income derived from the 
property or according to the value of the land which the owner or occupier holds without 
regard to the nature of his settlement with Government in the event of his holding the 
land as a proprietor. 


Finally the Bengal Tenancy Act empowers the Local Government to order a 
record-of-rights and to recover from the landlords the costs of the operations in such 
proportions as the Local Government may determine. The proprietor of a permanently 
settled estate has always been considered liable to contribute although no special pro¬ 
visions prescribing such liability are contained in the Act. • 

Therefore it seems to me that even if it be conceded that the exemption now 
claimed refers only to direct taxes as opposed to indirect taxes, such as the Stamp 
Act, the Court Fees Act, the Probate Act and the Bengal Settled Estates Act, the 
uniform view of the legislature has been either that no exemption from any further 
tax based on the profits of the estate was ever given or that, if given, then general 
words not materially different from those used in the Income-tax Act (Act XI of 1922) 
are sufficient to revoke it. 

It is necessary, therefore, to consider whether anything is to be gathered from 
the Income-tax Act itself as to the intention of the legislature in respect of non-agri- 
cultural income from permanently settled estates. 


The first Income-tax Act, namely Act XXXII of i860, seems to have made no 
exemption in favour of the proprietor of a permanently settled estate who like others 
had to pay the prescribed percentage upon his profits. Agricultural income was not 
exempted and yet no question seems to have been raised as to any breach of the 
Permanent Settlement. Next Act II of 1878 was passed to provide, among other 
things, for an insurance against famine. The Act was in force in the United Provin¬ 
ces and the Punjab, but in Bengal the Local Government adopted similar legislation 
by passing Act III (B. C.) of 1878, and for the first time agricultural income was now 
exempted. The nexjt Act, namely, Act II of 1886, converted the tax into a general 
income-tax (an Act applicable to the' whole of India) and taxed non-agricultural income 
of all kinds and in regard to the matters material to the point now under considera¬ 
tion, the provisions of the law have remained unchanged in the present Act, namely 
Act XL of 1922. The scheme of this last mentioned Act is ability to pay, with the 
exception that agricultural incomes are exempt. Agricultural income is defined in 
section 2 as rent or revenue derived from land which is used for agricultural purposes 
and is either assessed to land revenue in British India or subject to local rate assessed 
and collected by officers of Government as such. It would seem, then, that profits 
derived from non-revenue paying agricultural lands are liable to the tax. Non-agricul¬ 
tural income derived from a temporarily settled estate would be liable, but, according 
to the petitioner, if derived from a permanently settled estate it would be exempt. It 
is possible that the agricultural income of a temporarily settled estate should have 
been exempted from income-tax in consideration of the periodical re-assessment to 
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which the estate was subject, but although considerations of distributive justice are 
not relevant, it does seem strange that the legislature should have considered it neces¬ 
sary to exempt the agricultural Income of the permanently settled proprietor also who 
enjoys the advantages both of fixity of tenure and of rent. That this inequality should 
be further accentuated by exempting his non-agricultural income seems difficult of 
explanation. 

Further, if the contention of the petitioner is carried to its logical conclusion 
the results would be as follows : In non-agricultural areas he ought to pay neither 
cesses nor income-tax while the proprietor of the temporarily settled estate would pay 
both. In regard to incomes from jalkars, the Local Government has by notification 
exempted them from cess but if the contention of the petitioner is correct, the exemp¬ 
tion should have been notified only in respect of temporarily settled estates and the 
notification in its present general form is inapt and too widely framed. 

A similar objection applies to the drafting of section 2 of the Act, if the Perma¬ 
nent Settlement Regulation is sufficient to exempt the petitioner’s agricultural income. 

Again, in municipal areas the petitioner should pay neither municipal rates, 
nor income-tax on jalkars while the temporarily settled proprietor is liable to pay 
both. 


But a far more important matter is that the petitioner would also be exempt 
from income-tax on royalties from mines within his permanently settled estates. 

It is now conceded that the Permanent Settlement, unless a contrary intention 
was expressly indicated, carries with it sub-soil rights and hitherto every proprietor, 
whether temporarily or permanently settled, has been considered liable to pay income- 
tax in respect of royalties on minerals, see, Manindra Chandra Nandi v. The Secre¬ 
tary of State for I udia (1). The Income-tax Act makes no reference to minerals and 
the decided cases show thiht the charging sections apply to all royalties. 

Why, then, should the charging sections, namely, 4 and 6, not be sufficient to 
impose a liability on all other property not expressly exempted in the Act ? I cannot 
see any indication that the legislature, while using such wide and general language, 
intended to make some limitation in favour of non-agricultural income arising out of 
the profits of permanently settled estates. 


The result at which I have arrived may, therefore, be summed up as follows 

,, Th T wa ! no .exemption from future taxation granted by the Permanent 

Settlement proclamation similar to that given to the appellants in Associated News¬ 
papers Ltmtled v. Corporation of the City of London ( 2 ). The provisions of 7 
Chmrge III, Chapter 37 material to that case prescribed that the owners and proprietors 
of the several wharves and grounds then abutting under the river Thames and ad- 
joinmg the area in question were vested with the proprietary rights in the said wharves 
and grounds according to their respective interests free from all taxes and assess¬ 
ments whatever. No unlimited exemption of this kind was granted to the proprietors 

of Y ? Ctt 6d T tateS ' i* WaS an exem P tion limited to the particular objects 

of the settlement, namely, use and occupation of the settled area, and the jama fixed 

—- - <*• 


(0 (» 9 ° 7 ) I- L. R. 34 Cal. 257 : S C. L. J. 148. ---—• 

(2) (1916) 2 A. C. 429 



3i6 


INCOME TAX cases. 


aI1 future rights of taxation in ° f *!» 

sr”.rr" 

i, , T h !; result ’ therefore, is that in my opinion, the profits of jalkar, ghatlagi and 

d^ffirn tv gh H S r are Charg l ab e ^'! h income-tax, but. the point is one of considerable 

Saw tT eSS *? 1S °P m,on Wltl * hes i‘ation. On other points I agree with the 
learned Chief Justice and as his opinion on the. question of law, which I have endea¬ 
voured to discuss, must prevail, I agree to the order for further enquiry which he pro- 
poses to make. * 


[76] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Maclcod Kt ., Chief Justice and Mr. Justice Shah. 

[25th January 1924.] 

In re The Raja Gokaldas Mills, Limited. .. Assfessces,* 

Income-tax Act (AY of 1922) Secs. 3, 10(2) (vi) (c) and (vis) — Income-tax Act (VII of 1918) 
— Super-tax Act (XIX of 1920)— Profits and gains of a company—Assessment based on previous year 
—Deduction from the fronts for obsolete machinery—Basis for taxation. 

The respondent company earned a profit of Us. 3,42.683 odd for the year ending June 30, 

1921. From this amount it deducted Ks. 72,46c for obsolescence of machinery and calculated its 
net profit at Ks. 2,70,223. This amount furnished the basis of taxation for income-tax and super¬ 
tax purposes for the year 1921-22 under the Income-tax Act of 1918. Under the Income-tax of 1922, 
the income of the previous year, that is 1921-22, furnished the basis of taxation for the year 1922- 
23. In assessing the company to income-tax for that year, the income-tax authorities declined to 
give deduction for obsolescence of machinery and levied the income-tax on Rs. 3,42,683. A question 
having arisen whether the income-tax authorities were justified in so assessing the income-tax : 

Held, that the company was entitled, in making its returns for the year 1922-23 on the basis 
of its income, profits and gains for the year ending June 30, 1921, to deduct an allowance for obso¬ 
lescence which it was entitled to do under section 10 (2) (vii) of the Income-tax Act, 1922. 

Civil Reference No. 15 of 1923 made by L. W. Hartley, Commissioner of In¬ 
come-tax, Bombay Presidency, under section 66 (2) of the Indian Income-tax Act, 

1922. 

The Secretaries, Treasurers and Agents of the Raja Gokaldas Mills, Limited, 
a company assessed to income-tax in Bombay city, submitted for the purposes of the 
income-tax and super-tax assessment for the years 1921-22 and 1922-23 a printed 
copy of its audited balance sheet and profit and loss account for the year ending June 
30. 1921, which formed the basis of its final assessment for 1921-22 under the In¬ 
come-tax' Act, VII of 1918, and the Super-tax Act (XIX of 1920) and of its assess¬ 
ment for 1922-23 under the Income-tax Act, XI of 1922. 
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The balance sheet and profit and loss account submitted disclosed the follow¬ 
ing :— 

Income. Rs. 3.85.275-3-2 

Less depreciation on machinery, electric plant, 

dead stock and buildings. .. Rs. 42,592-0-0 


Balance. .. Rs. 3,42,683-3-2 

Less obsolescence of machinery. .. Rs. 72,460-0-0 


Rs. 2,70,223-3-2 

For the purpose of the income-tax and super-tax assessments, the income of 
the Raja Gokaldas Mills, Limited, was taken to be Rs. 2,70,223-3-2 for 1921-22 and 
Rs. 3,42.683 for 1922-23. 


The Secretaries, Treasurers and Agents of the Mills accepted the assessment 
for 1921-22 as correct, but contended that for 1922-23 the assessable income should 
be taken to be Rs. 2,70,223, and not Rs. 3.42,683-3-2 in view of the provisions of 
sections 3 and 55 of the Act. Their contention was disallowed on the ground that 
Rs. 72,460 which were allowed as a deduction once for 1921-22 assessments could 
not be allowed a second time for 1922-23 assessments as the value of the machinery 
which had become obsolete had been completely allowed for and nothing remained to 
be allowed on that account. 


At the instance of the Secretaries, Treasurers and Agents of the Raja Gokal¬ 
das Mills, Ltd., the following two questions were referred by the Commissioner to the 
High Court :— 

(1) Whether having regard to section 10 (2) (vi) (c) of the Act of 1922 the 
Income-tax Officer was not bound to allow the company to deduct the sum of 

Rs. 72,460 for obsolescence in computing the taxable income of the company for the 
assessment of 1922-23 ? and 


(2) Whether the Income-tax Officer was entitled to read into section 10 (2) (vii) 
of the Act of 1922, the proviso that is appended to clause (vi) only of sub-section (2) 
of section 10 of the Act of 1922 ? 

The opinion of the Commissioner on the above questions was as follows 
"As regards the first question raised by the assessee I am deferentially of the 
opinion‘hat an aHmyance on account of obsolescence is tobe granted under section 10 
UJ IvuJ of the Act in order to enable the proprietor of a concern to recoup the capital 
sunk and lost in its machinery and plant on this account. In this particular case 
Rs ,2,460 out of the assessee’s capital were lost on account of the machinery scrap- 
ped. It is but just and fair that an allowance to this extent be granted to them - 
Hence while levying the tax for the year i 92I - 22 , the taxable profits were reduced 
by this amount. i he tax for the year .92,-22 was levied under the 
repealed Income-tax Act of ,9.8. Under it, the company was first made to 
pay provisionally tax for the year .92,-22 on the income of the year endin- June , 0 

the v purely provisional pending ascertainment of the income lor 

the year ending June 30, 192,, and, under section ,9 of that Act the tax for 

aiTcordance with the ^-mfisions'of'thU Mctimw^the'mx^fo”” 6 3 °' ^ - He ^ 

accoimfof'ob 1 P “ tiC “ 1 “ ^ ^ 

account of obsolescence was granted. 


on 


of ,922 ^ and , the l r me - tax Act xi 

year 1 922-23. also became payable finally onthei^meof the “ah SUper ‘ taX f ° r the 

company s accounts, viz., the year ending June b year of the 

and out of these, under section 10 ( 3 )'(vi) and (viO an aim P1 ° fi , ts " erc Rs - 3 . 8 s .275 
Obsolescence had .0 be allowed. As regards depredation' ^^Sow^as 
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this amount was admissible having regard to proviso (c) to section io (2) (vi) As 
regards obsolescence under section 10 (2) (vii), on account of the machinery scrapped, 
the company had lost Rs. 72,460 only and this loss was fully allowed in levying tax 
for the year 1921-22. Hence there was nothing left to be allowed for the year 1922-23 
ana so nothing was allowed. When the whole of the original value of the machinery 
scrapped had been written off in the assessment for the year 1922-23, it is obvious that 
there is nothing left for which a further allowance was to be granted. If the argument 
of the company to the effect that obsolescence can be allowed even though it had been 
once fully allowed be accepted, it will be possible for it to go on claiming it every year 
which is absurd. The company can justly claim only what it has actually lost and 
not twice or thrice that amount. In section 10 (2) (vi) (c), the legislature distinctly 
lays down that an allowance on account of depreciation is to be allowed only to the 
extent of original cost to the assessee. Once the allowance comes up to the original 
costs nothing more can be allowed. The same principle obviously applies to obsole¬ 
scence without any doubt,-as the difference between an obsolescence and depreciation is 
one of degree only. In the latter, the wear and tear and the consequent loss is 
gradual. In the former, it is immediate and sudden. The result of both is loss of 
capital involved. Where the loss is gradual, the allowance to be made is gradual and 
is styled depreciation. Where the loss is immediate and sudden, it is styled .obsole¬ 
scence and requires to be allowed for at once. This is the only difference between these 
two allowances for loss of capital sunk in the plant or machinery of a concern. In 
both cases, the capital that has been lost is alone to be allowed and nothing more. 

“ It is an accident that on account of the repeal of the Act of 1918 and the 
passing of the Act of 1922, tax for the years 1921-22 and 1922-23 has to be levied on 
the profits earned in the same year, viz., the year ending June 30, 1922. This cannot, 
however, mean that obsolescence should be allowed for twice. The total exemption 
from tax is to be allowed only on the total capital actually lost, and when once it is 
allowed, it can never be allowed again. 

“As regards the second question raised by the company, it does not seem to 
arise. The answer to the first question will settle its case. Though proviso (c) is 
specifically added to section 10 (2) (vi) only and not to section 10 (2) (vii), it never 
would have been intended that an allowance on account of obsolescence should be 
allowed more than once or that a company be allowed to have it again and again every 
year. In fact the matter is so obvious that it must have been thought unnecessary by 
the legislature to put in any such proviso for this section 10 (2) (vii) too. 

“ The assessments made against the Raja Gokaldas Mills, Limited for 1922 23 
are, in my opinion, therefore, correct.” 


The reference was argued. 

KanRct, Advocate-General, with A. Kirkc Smith , in support of the reference. 
( 7 . N. Thakot instructed by Thakorediis and Den ' ll , for the assessees. 


MACLEOD C. J.—This is a reference under section 66 (2) of the Indian 
Income-tax Act, XI of 1922, at the instance of the Secretaries, Ireasurers and Agents 
of the Raja Gokaldas Mills, Limited. For the purposes of the income-tax and super¬ 
tax assessments for the years 1921-22 and 1922-23 the Company submitted a printed 
copy of its audited balance sheet and profit and loss account for the year ending 30th 
lune 1921, and that would form the basis of its final assessment for the year 1921-22 
under the Indian Income-tax Act, VII of 1918, and the Super-tax Act, XIX of 1920 
and of its assessment for 1922-23 under the Indian Income-tax Act, XI of 1922. We 
are not concerned in this reference with the assessment for the year Wi -«.■ 
are only concerned to see on what basis the assessment for 1922-23 has to be levied 

under the Income-tax Act, XI of 1922. 


Under section 3 of the Act :— 

“ Where any Act of the Indian legislature enacts that income-tax shall be 
charged for any year at any rate or rates applicable to the total income of an assessee, 
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tax at that rate or those rates shall be charged for that year in accordance with, and 
subject to the provisions of, this Act in respect of all income, profits and gains of the 
previous year of every individual, company, firm and Hindu undivided family.” 

The term “ previous year ” is defined by section 2 (11), and it is not disputed 
that for the assessment of the year 1922-23 the “ previous year ” within the meaning of 
section 3 was the year ending 30th June 1921. For the purposes of that assessment 
the income, profits and gains of the Company were to be ascertained for the year 
ending 30th June 1921. 


Section 10 provides how the profits and gains are to be computed and under 
sub-section (2) the deduction of certain allowances is permitted. Under sub-section 
(2), sub-clause (vii), allowance could be made in respect of any machinery or plant 
which, in consequence of its having become obsolete, had been sold or discarded. 


It is admitted that in the year ending 30th June 1921 the Company had dis¬ 
carded obsolete machinery to the extent of Rs. 72,460-0-0. Therefore, in calculating 
the profits and gains for that year the allowance was permissible, with the result that 
the profits and gains for that year amounted to Rs. 2,70,223-3-2. The Commissioner 
of Income-tax was of opinion that the profits and gains for the year ending 30th June 
1921 for the purposes of the assessment for 1922-23 should be calculated without 
making that allowance on the ground that that allowance, had already been made in 
computing the income for the year ending 30th June 1921, when making an adjustment 
for the financial year of 1921-22 of the actual income earned by the Company for that 
year under the provisions of Act VII of 1918. We do not think that the Commissioner 
of Income-tax was entitled to take that view. He was only concerned with the assess¬ 
ment for 1922-23 and that assessment was to be based on the income, profits and 
gains of the Company for the previous year, which, as we have said t was the year end¬ 
ing 30th June 1921. He was bound to calculate the profits and gains according to 
the provisions of Act XJ of 1922, and as the Company were entitled to make that 
allowance for obsolescence under that Act, the Commissioner was bound to accept their 
estimate of their profits and gains for that particular year, and the fact that under 
the previous Income-tax Act the profits and gains for the then current year 
formed the basis of the assessment for that year, was irrelevant when consi- 
enn S how the Company had *to be assessed for the year* 1922-23 under 
Act XI of 1922. Assuming for the moment that the Company had earned a profit in 
the year ending 30th June 1921, which was non-recurring, and in the nature of a wind- 
tail, undoubtedly the Commissioner would have had no hesitation in taxing it twice 
over, once under the Act of 1918 and secondly under Act XI of 1922. 

The first question is :— 


tax Ofti l ^^_ 1 , 11 | ^ ^ ^ ^ ^ of 1922 the Income- 

tax Officer was not bound to allow the Company to deduct the sum of Rs. 72,460 for 

m com P utm g the taxable income of the Company for the assessment of 


ueais witn 


It is difficult to understand this question. Section 10 (2) (vi) (c) 
depreciation of plant and buildings, not with obsolescence. 

us *wu, be simPlei 

for the Tear ,S ° f < £ in ? n ? hat the Com Pany were entitled in making their returns 

30th June 1921, deduct ^Howance ^or'obsJdeswm^e uMf^tion ro^v^ 8 
The Company will be entitled to their costs of the reference. 

Costs to be taxed as on the Original Side scale. 
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[ 77 ] IN THE HIGH COURT OK JUDICATURE AT BOMBAY. 

Bef0rc S;V Noima ‘ •«ocicod lit., Chief Justice, and Mr. Justice Shah. 

[6th March 1924.] 

The Commissioner of Income-tax. .. Refe ,. rillg 0fficef 


Phillip Seddon Mellor. 


Assesses* 


The assessee was a partner in a firm registered under the Income-tax Act of 102’ 

t0 three e , i8h , th ^ Th u e incometa * authority bought'to levy'^pe, 

x tor the year I 9 - 2--3 on the as>e«$ee, calculating his share at three-eighths because he lnd thu 
share at the date of the assessment On a reference to the High Court 

ever ' vhich ,he •" the finn in 1922-2, had nothing wliat- 

5 .° 3 | do v ' ,th *J e assessment for super-tax for that particular year, since it could only be based on 

for hi 1 m a- f ° r «! he previous year which would only include the profits which he actually received 
for the year ending September 30. 1921.‘according to the share he had then in the firm. 

fhe t ° tal * an }° unt of inCo, " e ’ for purposes of Sec. 16 of the Income-tax Act. 1922. means 

the total amount of income profits or gams from all sources, including (1) certain receipts on which 
an assessee is exempt from paying income-tax and (2) the amount of tax deducted at the source by 

companies when paying dividends. The definition of "total income ” in Sec. 2 (15) of the Act is as 
inexact as a definition possibly can be. 

. . Reference [Civil Reference No. 22 of 1923] made by L. W. Hartley Esq., Com¬ 
missioner of Income-tax, Bombay, under S. 66 (2) of the Income-tax Act, 1922. 

The referee, P. S. Mellor was a partner in the firm of P. Crystal & Co., a firm 
registered under the Act. The reference arose out of the super-tax assessment of 
Mellor for the year ending March 31, 1923. 

The firm’s previous year for the purpose of its 1922-23 assessment under the 
Act was its year ending September 30, 1921. For this period, Mellor’s share as a part¬ 
ner in the profits of the firm was three-sixteenths. During the year 1922-23 there was 
* change in the constitution of the firm, and at the time of the actual assessment 
Mellor’s share was enlarged to three-eighths. 

The firm was a registered firm as defined in the Act and so was assessed to 
income-tax only and not to super-tax which, in the case of a registered finn, was to be 
levied from the individual partners on their total income under section 55. Mellor was 
accordingly assessed to super-tax in respect of his share in the profits of the firm toge¬ 
ther with his other personal income. His actual share in the profits for the accounting 
period at three-sixteenths amounted to Rs. 70,787. This was what he actually got 
from the firm and his contention was that he be assessed to super-tax taking into 
account this amount only. His contention was disallowed and he was assessed at 
three-eighths of the profits for the accounting period on the ground that his share in 
the firm at the time of making the assessment was three-eighths and not three-six¬ 
teenths. The share thus calculated amounted to Rs. 1,41,574. He objected to this and 
required this reference to be made in order to obtain a decision whether he was liable 
on three-sixteenths or three-eighths of the profits for the year ending September 30, 
1921 

The reasons stated by the Commissioner of Income-tax for assessing Mellor 
on three-eighths of the total profits were as under 

“ Under section 55, super-tax is to be levied ‘in respect of the total income of 
the previous year of any individual’. Under section 56, total income for the purposes 


489. 


(1924) I. L. R. 48 Bom. 504 ; 26 Bom. L. R. 366 ; A. I. R. (1924) Bom. 361 ; Si Ind. Cas, 
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of super-tax is to be the same as the total income for the purposes of income-tax. The 
words ' total income’ are defined in section 2 (15) of the Act as meaning the total 
income ‘ computed in the manner laid down in section 16'. The latter (section 16) 
states that in computing the total income of an assessee sums exempted under sub¬ 
section (2) of section 14 shall be'included. Section 14 (2) (b) refers to ‘such an 
amount of he profits or gains of any firm which have been assessed to income-tax as 
is proportionate to his share in the firm.’ Hence in calculating the total income of an 
individual we have to include such an amount of the profits or gains of his’firm as*is 
proportionate to his share in the firm.. Mr. Mellor’s share in the firm was three-eighths 
at the time his total income was being computed and hence three-eighths of the pro¬ 
fits earned ( by the firm was taken into account, If, in section 14 (-) (b), instead of 
the words as is proportionate to his share in the firm', the legislature had used the 
words as was proportionate to his share in the profits of the firm', there would have 
been some force in Mr. Mellor’s contention. A partner’s share in the firm at any par¬ 
ticular time may be quite different from his share in the profits earned by the firm in a 
preceding year. Also section 26 lays down that when a change takes place in the con¬ 
stitution of a firm the new owners become liable to the tax even though they may not 
have been owners for the whole or any part of the period during which the profits 
taxed were earned. Hence if any individual succeeds another in any business, profes¬ 
sion or vocation, he becomes liable for the tax due. In the present case, the assess- 

5 nlfl made ° n the finn 0f Messrs - P - Chr y stal & Co., as constituted at the time of 
above,^was a"undeT:- December 6 ' The constitution then, as stated 


three-eighths. 

eleven-twenty-fourths. 

One-sixth. 


1. Mr. P. S. Mellor 

2. Mr. \V. G. Mckee 
3 - Mr. A. 1 ). M. Clarke 

eighth. constituted as above with Mr. P. S. Mellor having a share of three- 

ab E ove under H ,he 

as re q ulS\fart:xteTevL a dto,Tn^r ea l *! SigM ( ‘° be SOmewhat anomalous 

thetical ZZl °" S ° me . hypi> - 

wht°h prev,ous Act regarding the assessment and collection of 'Zx 

which there were changes in partnerships and firms of the na ure referred to 

a6, it was purposely put in the present Act to make it easy for the ,n * ect ? n 

suppo’sedto* settlVivith predecessor the ed quesdon >U of n T S ' 

~ as “ ir 

the assesfm’ern'bm^he'^mo^f^mwhl^tr 26 •“*" 0r affects the amount of 
affects the debtors but *° be C ° llected - “ it 

unfairly in the case of incoming partners.' As regards the"* 0 ?/ 6131 ' 0 . W °. uld act most 
section 26 states that ‘the assessment shall be made on the firm 1 ’ 3 '* ° f tbis ar 2 ument , 
tune of making the assessment.’ This making- of the aeepe™ a * f° nstltl *ted. .at the 
debtors and the debt, as it means ascertaining assessment includes both the* 

pereon or persons from whom it is to be collected ^ fiSdeTlhe ^ as a , Iso the 

- which has also to be taken into account. 14 W (W 

partners, there will be none if the latter come ufanunde^^ hardshi P to incoming * 
Payable with the outgoing partners.’’ understanding as regards the tax 

The reference was heard. 

4i 
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referor Kang< *' Advocate - General - with A. Kirke-Smith, Government Solicitor, for the 

Campbell and Kama , with Crawford, Bayley & Co., for the assessee. 

JUDGMENT. 

MACLEOD C. J—This is a reference by the Commissioner of Income-tax 
under section 66 (2) of the Indian Income-tax Act of 1922 in the matter of the assess- 
ment for super-tax of Mr. P. S. Mellor. The assessee was a partner in Messrs, 
r. Lhrystal & Co., a registered firm; For the purpose of income-tax for the year 
1922-23 the basis of the assessment was the profits of the year ending September 30, 
1921. During that year Mr. Mellor s share in the partnership was three-sixteenths. 
At the time of the assessment for the year 1922-23, namely December 6, 1922, the 
constitution of the firm had changed, and Mr. Mellor had become entitled to a three- 
eighths share. For the purpose of assessment for income-tax, the change in the con¬ 
stitution of the firm made no difference. 1 he firm was liable to pay income-tax on 
the profits of the year ending September 30, 1921. Jf the firm had not been registered 
then it would also have been liable to pay super-tax under section 55 of the Act, and 
consequently any new member who might have come into the firm since September 30, 
1921, would be liable as a member of the firm to pay super-tax. But as the firm was 
registered, the firm as a firm had nothing whatever to do with the payment of super¬ 
tax by the individuals who constituted the firm. They would pay the super-tax on 
their total income for the year ending September 30, 1921. The Commissioner has 
decided that because Mr. Mellor’s share in the firm at the time of assessment for the 
year 1922-23 was three-eighths, he is liable to be assessed for super-tax on three- 
eighths of the profits of the firm for the year ending September 30, 1921, although 
for that year his share was only three-sixteenths. 

Under section 56 the total income of an individual shall for the purpose of super¬ 
tax be the total income as assessed for the purpose of income-tax. By section 2 
(15) total income means the total amount of income, profits and gains from all sources 
computed in the manner laid down in section 16. That section only lays down that 
on computing the total income certain exemptions allowed in previous sections shall’be 
included, and dividends shall be increased by the amount of income-tax payable by 
the company concerned. In other words although under the exemptions tax is not 
payable by an assessee on certain receipts which are included in the term income, pro¬ 
fits and gains, those receipts must be included, while certain other receipts must be 
increased, when calculating the total income. 

Under section 14 (2) an individual shall not be taxed in respect of such an 
amount of the profits or gains of any firm which have been assessed to income-tax as 
is proportionate to his share of the firm. Mr. Mellor, therefore, w’hen paying income- 
tax for the year 1922-23 on his income for the previous year would exclude such an 
amount of the profits in the firm of P. Chrystal & Co., as was proportionate to his 
share in the firm. I should have thought it clear that he would exclude three-six¬ 
teenths of the profits and not three-eighths. But if the Commissioner’s contention for 
the purpose of calculating super-tax were to be allowed, it must also hold good for the 
purposes of calculating the amount to be excluded for the purposes of assessing to in¬ 
come-tax. 

The Commissioner, however, has omitted to notice that the provisos to sub¬ 
section (x) of section 7, the provisos to section 8 and sub-section (2) of section 14 
and section 15, which contain the exemptions referred to in section 16, are rendered by 
section 58 inapplicable to the charge, assessment, collection and recovery of super-tax. 
Nor can section 26 be relevant to the question in issue, as it only relates to the ques¬ 
tion on whom the assessment is to be made when there has been a change in the con¬ 
stitution of a firm, or when a person has succeeded to any business, P r °[ es f 10I \°r 
vocation. We are therefore thrown back on the question what was Mr. Mellor s total 
income for the previous year ? It is unfortunate that the drafting cf the Act has ren¬ 
dered it possible for the most ingenious argument to be raised on the question how 
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individual partner in a registered firm is to compute his total income for the purpose 
of super-tax. The definition of total income in section 2 (15) is as inexact as a defini¬ 
tion possibly can-be. Total income has to be computed in the manner laid down in 
section 16 ; but as I have already pointed out, section 16 gives no direction how the 
total income has to be computed. All that we can say is that “ total income” means 
the total amount of income, profits or gains, from all sources, including (1) certain 
receipts on which an assessee is exempt from paying income-tax, and (2) the amount 
of tax deducted at the source by companies when paying dividends. The result must 
be that Mr. Mellor in calculating his total income for the previous year was bound only 
to include the profits which he actually received from the firm. 

No question is propounded in the reference by the Income-tax Commissioner but 
we may take it that we have to decide whether his decision included in the following 
words : Hence in calculating the total income of an individual we have to include such 
an amount of the profits or gains of his firm as is proportionate to his share in the 
finn," is correct. In our opinion the actual share which Mr. Mellor held in the firm in 
1922-23 has nothing whatever to do with the assessment for super-tax for that particular 
year, since it could only be based on his total income for the previous year which 
would only include the profits which he actually received for the year ending September 
30, 1921, according to the share he had then in the firm. 

Costs will follow the event. 

Costs to be taxed as on the Original Side. Only one counsel is certified. 


[ 78 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Lief ore Justice Sir C. V. Kumaraswami Sastri. 

[7th March 1924.] 

Siva Pratap Bhattadu and another. .. Petitioners* 

v. 

Commissioner of Income-tax, Madras. .. Respondent . 

...... Act (A/ of Myaa) See. 27— Assessee not producing accounts in time— Sufficient 

cause —6 u/fiacncy , if a guest,an of laio—Allegation of joint family—Nature of proof. ^ 

nma.w>?i h - e question whether an assessefc called upon under section 23 (2) of the Income-tax Art to 

. . vr A PP licati °n under section 4S of the Specific Relief Act and the Income tav 

theC —“ ° f Inco 

G. La ksh wanna, for the petitioners. 

Government Pleader, (C. V. Anantakrishna Iyer ), for the Crown. 

JUDGMENT. 

default th^absence crfan^vidence and thS ‘tUT V ^ 
which such a finding can be _ Vhether ,here ,s evid ““ ‘his case on 

(-9.4) M. W. N. 785 i ML. W. 39 i ! aTTk. (1924^. 88 oT 7 4 1 ^T^-~; 
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3. Whether it is open to the Commissioner to take into consideration the pre¬ 
vious adjournments which were granted by the Income-tax Officer (Collector of Goda¬ 
vari), to canvass the adequacy of the reasons for such adjournments and to base a 
finding of wilful default as regards the final due date, ist February 1923, on such 
considerations, or whether he should confine the consideration of “ sufficient cause ” 
to the final due date ? 

4 - Why the Commissioner of Income-tax should not be directed to review the 
assessment of super-tax under section 35, Income-tax Act, through the Income-tax 
Officer, Godavari. 

The petitioner was directed under section 23 (2) of the Income-tax Act to 
produce his accounts in support of his Income-tax return. He got two extensions of 
time, and the last extension of time gave the petitioner time till the ist February 1923, 
for this purpose. It is alleged, and there is nothing to the contrary on record, that 
the grandson of the petitioner who came to Rajahmundry before the 1st February 
was taken ill with enteric pneumonia and died on the 28th February 1923. The 
medical certificate produced supports this statement, and this fact is not disbelieved 
by any of the Income-tax Officers. On the 3rd March 1923 sooh after the funerals 
were over, the petitioner presented an application to the Income-tax Officer to excuse 
the delay in the production of the accounts and although the order of assessment was 
not served, his application was refused, and he received a notice of demand, on the 7th 
March 1923, stating that he was assessed at Rs. 15,276-1-0, on an estimated income 
of Rs. 71,500. The assessment of the previous years was only on an annual income 
of Rs. 2,800 so that there can be little doubt that this enormous assessment effected 
was due to his not having produced his accounts in time. His application, when he 
received notice of assessment, for cancellation of the ex parte assessment and to levy 
one after looking into his accounts, was refused- On this an appeal was preferred to 
the Commissioner of Income-tax, who directed the Income-tax Officer to restore the 
petition to the file and dispose of it on its merits. The Income-tax Officer on remand 
declined to re-open the assessment and he was of opinion that the plea of the illness 
of the petitioner’s grandson was merely an excuse. An appeal was preferred against 
this to the Income-tax Commissioner but he declined to interfere and confirmed the 
assessment. 

It is alleged before me that the Income-tax Commissioner and the Collector of 
Income-tax were wrong in their construction of the words “sufficient cause ” in section 
27 of the Income-tax Act and that they should have been guided by those considera¬ 
tions which should guide courts in construing the words “ sufficient cause ” in the 
Civil Procedure Code and should have borne in mind the principles set out in Afuna- 
chala Aiyar v. Subbafauiiah (1), where the words “ sufficient cause ” have been 
explained- It is also alleged that as the income assessed on was only Rs. 71,000 
and odd, the basis of super-tax should have been taken as not applicable, the trade 
being a Hindu joint family trade. On these contentions it is stated that a case ought 
to have been stated to the High Court. 

I may say at the outset that I think the officers in this case have been very 
unsympathetic. The facts have not been f^und against, namely, that before the ist 
February the petitioner’s grandson was seriously ill of typhoid fever, and pneumonia 
and that he died. It is also not found against that he had no proper help during this 
period and I find it difficult to understand the remark of the Income-tax Officer that 
the plea of the illness of the petitioner’s grandson was merely an excuse. It is extre¬ 
mely unlikely that the death of a grandson will be used by any Hindu as a pretext. If 
I were sitting as a Court of appeal or revision I would have no hesitation in charac¬ 
terising the proceedings as extremely harsh and the assumption baseless and in re¬ 
manding the case for disposal on the merits. But the question is whether acting under 
section 45 of the Specific Relief Act, I can find that any case has to be stated. 
What “ sufficient cause ” is, is a question to be determined by the officer who has to 

(i) (1922) I. I.. R. 46 Mad. 60 ; 43 M. L. J. 632 ; (19-) M - w - N * 000 • •>* M * 1 • T - ' 16 
L. W. 583 ; A. I R- (1923) Mad. 63 ; 68 Ind. Cas. 971. 
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deal with the application for setting aside the ex parte assessment and disposing the 
matter on an inspection of the account books. Where on the facts, about which there 
was no dispute, that officer thinks that sufficient cause has not been shown, it is diffi¬ 
cult to see how the issue of an order directing him to refer the question as to what 
the meaning of “ sufficient cause " is would help the petitioner. All that the High 
Court can do would be to state the law as set out in Arunachala Aiyar v. Subbara- 
miah (i), and still the question would be left to the Income-tax Officer to decide 
whether on these facts the petitioner has offered sufficient excuse for not appearing 
in time. There is really therefore no question of law. There is no construction of any 
section of the Income-tax Act which the High Court can say has been erroneous. It 
relates merely to the exercise of a discretion vested in the Income-tax officer and the 
High Court has no powers of appeal or revision over the Income-tax officer. I really 
do not see what benefit would be gained by the High Court calling the attention of 
the Income-tax officer to the law as to the sufficiency of cause enunciated in Aruna¬ 
chala Iyer v. Vitbbaramiah (i). It will still be open to the Income-tax officer to say 
that having regard to al! the facts he is still of'opinion that the assessee ought to 
have sent up his accounts and that he should have left the boy to take care of himself 
and that the illness of the boy was not sufficient to excuse his not obeying the direc¬ 
tions of the Income-tax officer as to the submission of accounts. As I said before, 
it may be extremely harsh, but at the same time it is difficult to see how the High 
Court can interfere. 


The next point is as regards the joint family minimum. Here again there has 
been no evidence and no accounts produced before the Income-tax Officer which 
would show that th v assessee was a joint family. Tt is argued that the power of 
attorney which was filed by the agent stated that it was a joint family, but a state¬ 
ment in a power of attorney would not prove itself. It will be like any other statement 
made by a person. Moreover all that the power of attorney can show is that A was 
the agent of B, but any collateral statement in it would not prove itself nor can it be 
acted upon without more. It was, therefore, open to the Commissioner to say that 
there was nothing before him which would bring the case within the provisions of the 
Income-tax Act whereby the minimum has to be Rs. 75,000. I do not think, there¬ 
fore, any useful purpose would be served by directing a reference. 


But I must say that having regard to the facts of the case it would be just and 
equitable that this matter should, if possible, be reconsidered by the proper authorities 
and that the assessee, who was assessed only on an income of Rs. 2,800 in the pre¬ 
vious year, which would make him liable only for Rs. 72, ought not, owing to his 
failure to produce his accounts within time which he has explained, be assessed 
to income-tax of Rs. 15,000 and odd the next year, especially when he is pre¬ 
pared to ofler his account books for inspection and pay all the expenses of inspection. 
It cannot be said that trade revived so much in the year under question as to raise any 
fair presumption. So far as Madras is concerned the complaint has been that trade 
has been very dull and l had numerous applications for extending time for payments, 
very probably the-state of things in the mofussil has not been better. This is a 
matter, 1 think, where there has been an injustice to the petitioner which 1 am sorry l 

cannot remedy by proceedings under section 45 of the Specific Relief Act. I must 
also say that there is very little foundation for the assumption of the Income-tax 

l ! U n the 1 ncss and death of the S^dson of the petitioner is only an excuse or 
hat lie deliberately withheld his accounts with the object of misleading the Income- 
ta* officers into levying a light assessment. 
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[ 79 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Sir Sydney Robinson Kt., Chief Justice, U;\ Justice Heald and 

Mr. Justice Beasley- 

[ioth March 1924.] 

Steel Brothers & Company, Limited. .. Assessees* 

v. 

Government. 

• • 

Income-tax Act {XI of 1922) Sections 2 O5), 12, 16, and 55— Super-tax—.Accumulated pro- 

tin ot a company—Distribution as bonus shares—No option to shareholders—If taxable as income of 
shareholder. 

Where the accumulated profits of a limited liability Company were capitalised and distributed 
tc the holders of the ordinary shares of the Company by an allotment of fully paid bonus shares and 
the shareholders had no option to take the profits in any other form or to demand any cash payment: 

Held, that the allotment and receipt of the bonus shares did not involve the receipt by the 
shareholder of “income, profits or gains” within the meaning of section 2 *(15) and section 12 of the 
Income-tax Act, or within the meaning of “total income” in section 16 of the Act and consequently 
were not liable to super tax under section 55 of the Act. 

Bonch v, Sproule , (1887) 12 App. Cas. 385 ; Commissioners of Inland 
Revenue v. blott , (1921) 2 A. C. 171, Followed. 

Swan Brewery , Ltd. v. The King, (1914) A. C. 231, Distinguished. 

Reference [Civil Reference No. 12 of 1923] to the High Court made on the 
7th December 1923 by the Commissioner of Income-tax, Burma (J. C. Mackenzie, 
Esquire, M. A., I. C. S.), the question referred being, 

“Did the transactions evidenced by the resolutions passed by the Indo-Burma 
Petroleum Company, Limited, dated 19th July 1921 and ioth October 1921 respec¬ 
tively, by the returns of allotment dated 27th July 1921 and 25th October 1921, and by 
the contracts dated 23rd July and ioth October 1921, involve the receipt by Messrs. 
Steels of any income, profits or gains within the meaning of section 2, sub-section (15), 
section 16 and section 12 of the Indian Income-tax Act, 1922, and consequently liable 
to super-tax under section 55?” 

CASE. 

* * * * * * * 

In the case in point the sum of Rs. 56^ lakhs capitalized was profits in the 
hands of the Indo-Burma Petroleum Company, Limited, ancf they had paid income-tax 
on it. The sum was taken out of profits current and accumulated, a bonus was voted 
to the shareholders, and the money was appropriated to the payment for new shares 
issued in satisfaction of the bonus. The bonus shares received by Messrs. Steels 
were issued in respect of an actual sum of Rs. 28J lakhs. Prima facie , in receiving 
these shares which were saleable and were certainly worth their face value, Messrs. 
Steels certainly received money’s worth. As will be shown below this was the opinion 
both of the Company at home and of their representatives in Rangoon. The letter 
dated January 1923 from Messrs. Allan, Charlesworth & Co., shows that Messrs. 
Steels base their claim that the sum of Rs. 28^ lakhs, being the value of the bonus 
shares, is not liable to super-tax, on the House of Lords decision in the case of 
Commissioners of Inland Revenue v. Blott (1). In that case Lords Haldane, Finlay 
and Cave (Lords Dunedin and Sumner dissenting) held that in the circumstances of 
that case the bonus shares received by John Blott were of the nature of an accretion 
to capital and that the recipient had not received anything that could be classed as 
income. The decision in Commissioners of Inland Revenue v. Blott (1), followed 
a previous House of Lords decision in Bouch v. Sproule (2). A Privy Council 
decision in Swan Brewery . Co v . Kjngj 3), was diffe red from, but as will be noted 

* (192.1) I. L. R. 2 Kang. 211 ; A. I. R. (1924) Rang. 337 ; 82 Ind. Cas. 665. 

(1) (1921) 2 A. C. 171. 00 ( ,88 7 > 12 App. Cas. 385. 

( 3 ) (* 9 M> A. C. 2$i. 
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below, there is considerable doubt as to how far the majority Lords in Commissioners 
of Inland Revenue v. Blott (l) were aware that they were overruling the principles 
laid down in Swan Bravery Co. v. King (2). 

My opinion is that the decision in Commissioners of Inland Revenue v. 
Blott (1) does not apply, that futhermore if the reasoning of the majority Lords in 
Commissioners of Inland Revenue v. Blott (1) be analysed, it will be found to be 
fallacious ; and that the present case is governed by the Privy Council ruling in 
Swan Brewery Co v. Kin t; (2) ; and that Messrs. Steels are liable to pay super-tax 
on the sum of Rs 284 lakhs, being the value of the bonus shares received from the 
Indo-Burma Petroleum Company, Limited. 

II 

The arguments against the application of the principle followed in Commission¬ 
ers of Inland Revenue v. Blott (1) to the present case, which are stated at greater 
length below, may be summarised as follows :— 

(<7) The language of the taxing section involved in Commissioners of Inland 
Revenue v. Blott (1) is different to that of the section involved in the present refer¬ 
ence. 

(b) The relations existing between Messrs. Steels and the Indo-Burma Petro¬ 
leum Company, Limited, make the circumstances of the present case so completely 
different from the circumstances in respect of which the decision of the majority Lords 
in Commissioners of Inland Revenue v. Blott (1) was specifically given that that 
decision does not apply. 

(c) The circumstances attending the declaration of the bonus and the issue of 
the shares, and in particular the fact that Messrs. Steels by crediting the bonus shares 
to profit and loss and subsequently by taking them into consideration in distributing 
a dividend have treated the value of the bonus shares as income, differentiate the case 
entirely from Commissioners of Inland Revenue v. Blott (1). 

(<i) The reasoning of the majority Lords in Commissioners of Inland Revenue 
v. Blott (1) is fallacious. If the facts are analysed it will be seent hat in the present 
case Messrs. Steels in receiving the bonus shares have received a profit or gain and 
that they are liable to pay income-tax on their value. 

M A necessary step towards the issue of the bonus shares is the distribution, 
by imputation, to each shareholder of his proportional share of the amount capitalized. 
This involves the receipt by him of a profit or gain, which is liable to super-tax. There 
is no justification for disregarding this necessary step. 

W Even if there were, in the case of an individual shareholder, justification 
for disregarding this necessary step, there is none where the recipient shareholder is 
a juridical person like a limited company. 


Ill (a) 

The first point to be noticed is that there is a difference between the United 
Kingdom Act and the Indian Income-tax Act, 1922, in the wording of the relevant 
portion of the taxing sections. The charging section of the English Act [section 66 
ot finance (1909-10) Act, 1910, as reproduced later] imposes super-tax in respect of 
th e income of any individual, the total of which from all sources exceeds a certain sum 

In f° metax Act » i 92 2, the charging section (section 55) imposes an 
addibonal duty, (1. e., super-tax) in respect of the total income of the previous year of 

deL 1 pf , ‘? d f l f’- Unregl » tered Hindu undivided family or company. Section 2 (ic) 

tSZ pr ° fitS ’ “* «*» all 

Sfc•«* in Chardin ^ 

^ider , h Tn%lr o;te V t a g lish T A e ct SCOPe °' ^ the Indian «■ 
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HI (b) 

Even if it were conceded that the principles laid down by the majority of the 
Lords in Commissioners of Jnlan-.i Revenue v. Blott (i) were right as applied to the 
circumstances in that particular case, the present case differs so much in essentials 
from Commissioners of Inland Revenue v. Blott (i), that these principles cannot be 
held to apply. Of-the five noble Lords who gave judgments in Commissioners of 
Inland Revenue v. Blott (i). two (Lords Dunedin and Sumner) were comple¬ 
tely against Blott ; and three (Lords Haldane. Finlay and Cave) decided in his fa- 
vour. 

When the individual judgments of the majority Lords are scrutinised in detail 
it becomes clear that the judgment as a whole has no reference to a case like the case 
in point. For it is clear throughout that John Blott was merely an ordi¬ 
nary shareholder, an individual who happens to own certain shares in a particular 
company. He had no controlling interest in the company. On the other hand Mes¬ 
srs. Steels own half the shares in the Indo-Burma Petroleum Company, Limited, the 
other half being owned by another limited company, Messrs. Jamals. These two limited 
Companies had between them the appointment of the directorate of the Indo-Burma 
Petroleum Company. 

The following passages from the judgments may be cited as showing that the 
majority of the Lords in Blott’s case had in mind, in arriving at their decisions, cir¬ 
cumstances entirely different from those in the present case. 

Lord Haldane states (i) : 

“ A shareholder is not entitled to claim that the company should apply its undi¬ 
vided profits in payment to him as dividend. Whether it must do so or not is a matter 
of internal management to be decided by the majonty of the shareholders.” 

Lower down (page 185, ibid) he states: 

“ It is by no means certain that the majority in such a general meeting would 
consist of persons liable to super-tax and assembling to devise a method of esca¬ 
ping it.The majority may on any occasion consist of 

persons who escape from super-tax because their incomes, even w-ith the additions to 
be derived from the distribution by the company, are below the level required for the 
tax.” 

Lord Finlay discussing the Blott’s case states (page 194, ibid ) : 

“No option was left to any particular shareholder. He was compelled by the 
action of the company to take the preference shares.” 

Lord Cave explicitly states: 

“I think it right to add that if in the present case [as in Bouch v. Sproule (2)] 
an option had been given to the shareholders to take or refuse the bonus shares, dif¬ 
ferent considerations would have arisen ; and I desire to reserve my judgment as to the 
effect of such an option upon the liability to tax. 

The above passages show clearly that the majority of the Lords in Blott’s case 
had in mind an individual shareholder who had no controlling interest in the company. 
The reverse is the case in the present case. The two limited Companies which bet¬ 
ween them owned all the shares in the Indo-Burma Petroleum Company, Limited, and 
appointed the directorate, could, as they wished, have distributed their surplus profits 
either as dividends or bonus shares. They had complete control over the doings of the 
Indo-Burma Petroleum Company. Messrs. Steels and Messrs. Jamals undoubtedly had 
the option of taking the'money as dividends or through the medium of bonus shares. 
This in itself differentiates the present case from the B 1 oil’s case to such an extent, 
that the same principles do not apply. This dictum of Lord Cave s quoted specifically 
rules out a case like the present case from the scope of the principle laid down in 
Blott’s case. A further point of difference betwee n the Blott’s case and the present 

(1) (1921) 2 A. C. 171 at p. 182. (2) (1887) 12 App. Cas. 38s- 
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case is that in Blott’s case the bonus shares issued were part of capital previously 
authorised but as yet unissued. In the case in point, prior to the declaration of the 
first instalment of the bonus on July 1921 the Indo-Burma Petroleum Company, Limited, 
had not the power to “capitalize” profits or reserves. This power was assumed by a 
special resolution amending the Articles of Association passed at a meeting on 29th 
June 1921 and confirmed o July 19th, 1921. The authorised rnpital of the Company 
had up till June 1921 been Rs. 1,00.00,coo of which Rs. 93.38,000 had been issued. 
The amount of unissued capital would not have permitted the capitalization of the 
Rs. 31.5 lakhs capitalized by the resolution of 19th July 1921. But just prior to this a 
special resolution passed at a meeting on 18th May 1921 and confirmed at a meeting 
on 2nd June 1921 had increased the capital of the Company from Rs. 1,00,00,000 to 
Rs. 2,00,00,000. 

HI (c) 


The next set of arguments against the application to the present case of the 
principles laid down in Blott's case is that Messrs. Steels have themselves treated 
the value of the bonus shares as a profit. It must first be noted that the intention of 
the Indo-Burma Petroleum Company, Limited, in declaring the bonus apparently was 
that the bonus should be income. The words of the resolution authorising the bonus 
show this :— 


11 


.. . .that that sum be distributed as bonus free of income-tax.” 


It is to be remembered that the present appellants, Messrs. Steels themselves, 
supplied half the directorate of the lndo-Burma Petroleum Company, Limited. 


The manner in which the present question was raised is significant. Messrs. 
Steel Brothers & Company, Limited, in their accounts treated the value of the bonus 
shares as a profit. The value of the bonus shares was taken into account by showing 
it in the Profit and Loss Account as a profit received. This was done in the accounts 
prepared in London. The assessment in Rangoon was made after Messrs. Steels’ 
representative had had several interviews with the Income-tax Officer. The details of 
the assessment were fixed up between the Income-tax Officer and Messrs. Steels’ re¬ 
presentative before Messrs. Steels made a formal return. When the formal return was 
made Messrs. Steels also filed a pro fo nr.r assessment. The actual assessment finally 
made was practically the same as the proforma -assessment put in by Messrs. Steels. 
At none of the preliminary meetings was any question raised as to Messrs. Steels’ 
liability to pay super-tax on the value of the bonus shares. In the return of income 
and in the p o forma assessment the value of the bonus shares—Rs. 2$} lakhs—was 
included in Messrs. Steels’ income. The point is of significance as showing that the 
ordinary unsophisticated business man regarded the value of the bonus shares as in¬ 
come, and income liable to tax. The assessment' was finally made on 9th January 
1923. It was not till seventeen days later that Messrs. Steels having presumably in 
the meantime received enlightenment from some quarter, raised the question as to 
whether or not the value of the bonus shares was liable to super-tax. 


However, the main point raised in this paragraph is this : that Messrs. Steels 
having in general meeting passed the account in which the value of the bonus sha- 
res is treated as a profit, have irrevocably, so far as the Company is concerned stamo- 
ed the sum in question with the character of profits. * ^ 

, , The Company in genera! meeting having thus declared the amount now in ouee- 
pleaddiat* * he Compiny * c °'~‘ «» 

sum of Rs Z 7 !% l‘ i0 ? ? the Pl0fit nnd LoSS Account sh0 " s that ™t only was this 
■ - 8 * laU,s takcn im ° account as a profit received but that if this sum had 

large ^divklench" mt ° aCC ° Unt ' **“"• been abieto^pay^0 


The value of the bonus shares formed 
Steels paid their dividend. 


part of the fund from which Messrs. 
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Article 129 of the Articles of Association of Messrs. Steel Brothers and Com 
pany, Limited, is as follows:— 


„„ t iV ^ end Sha . U be P. ayable except out of the of the Company and 

no dividend shall carry interest. 


It may be argued that the manner in which a company in its account deals 
with a particular sum of money does not determine the nature of that sum of monev 
as regards its liability to taxation. The reply to this argument is that the ruling in 
Blott s (1) case is to the effect that a company can decide what is to be the nature of 
certain of its profits as regards liability to taxation. According to Blot Vs case, in the 
present instance, the Indo-Burma Petroleum Company have stamped the sum of 
Rs. 28* lakhs with the character of capital, and Messrs. Steels have received neither 
money nor money’s worth. As a matter of hard fact, on the other hand, Messrs 
Steels have declared this sum of Rs. 28* lakhs to be profit and taken it into account 
as such and proceeded to distribute it as dividend. 


I cannot see any reason why for the purpose of deciding the question of liabi¬ 
lity 01 non-liability to super-tax, the distributing company should be dominant, any 
more than the recipient company. 

HI (d) 

At the end of the previous paragraph it was shown that the application to the 
present case of the principle laid down in Blott’s case leads to an incongruity. 
According to the ruling in Blot Vs case, the Indo-Burma Petroleum Company, Limited, 
declared validly against all the world, that the sum of Rs. 28J lakhs at present in 
question was capital. Messrs. Steels had received neither money nor money’s worth. 
And Messrs. Steels, equally validly against all the world, have declared that this sum 
is income and proceeded to take it into account irr distributing a dividend. There is a 
complete incongruity. 

The majority Lords in Blot Vs case say that Messrs. Steels in receiving the 
bonus shares have received neither money nor money’s worth. Yet Messrs. Steels, one 
of the largest concerns in India, in their accounts which, be it noted, were prepared by 
a leading London firm of Chartered Accountants, show the value of the bonus shares 
as a profit received and take it into account in order to distribute a dividend. Their 
representative in Rangoon, in submitting the firm’s return for income-tax purposes 
included the value of the bonu6 shares in the income received. 


The inevitable conclusion, it is submitted, is that the decision of the majority 
Lords in Blot Vs case is not in accordance with the facts and that the reasoning is 
fallacious. One may take this line with more boldness as the noble Lords who 
passed orders in Blott's case take exactly opposite views on a question of fact regard¬ 
ing one of the previous rulings referred to in the judgment, viz., that in Swan Brewery 
Co., v. King (2). The point in question is as follows : 

Lord Haldane held that the finding in that case turned on the fact that in the 
relevant part of the statute concerned (The Dividend Duties Act, 1902, of Western 
Australia) the word “ advantage ” is used. 

As quoted on page 188 [ (1921) 2 A. C. ] Lord Haldane states: “What is clear 
is that the wide character of the word ‘ advantage ’ was a primary consideration in 
what was said by their Lordships who took part in advising His Majesty.” Lord 
Dunedin— vide page 203, ibid —is of the same opinion. 

On the very same point Lord Sumner states ( vide page 217, ibid ) : 

“ That case did not turn on the special definition of dividend in the taxing 
statute of Western Australia.” 

The judgment in Swan Brewery Co., v. King (2) can be ^ read in a few 
-linutes. A perusal will show that the case did not turn on the word “ advantafe.” 

(2) (1914) A. C. 231. 


(1) (1921) 2 A. C. 171. 
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The question given shows that it was not at all clear to what extent the 
principle involved ki Swan Brewery Co. v. King (1) was being differed from. 
Nor yet is it clear how far Blott’s case confirms the principle laid down in Bouch 
v. Sproule (2). Lords Dunedin and Sumner held that Bouch v. Sprcu/e (2) did not 
apply. In a passage already quoted Lord Cave differentiated the Blott’s case from 
Bouch v. Sproule (2). The passage is : “l think it right to add that if in the present 
case [as in Bouch v. Sproule (2)] an option had been given to the shareholders to take 
or refuse the bonus shares, different considerations would have arisen ; and I desire to 
reserve my judgment as to the effect of such an option upon the liability to tax.” 

Surely the effect of this passage is that Lord Cave did not consider that the 
Blott’s case was governed by the decision in Bouch v. Sproule (2). The fact is that it 
is not clear how far the majority Lords in Blott's case were consciously differing from the 
decision in Swan Brewery Co. v. King (i)-Nor yet how far they regarded the point at 
issue in Blo'.t’s case as previously decided by Bouch v. Sproule (2) is further justifi¬ 
cation for a critical attitude towards the decision of the majority Lords in Blott’s case. 

rhe gist of the ruling in Blott’s case is that when bonus shares are issued there 
;s merely an appreciation of the capital of the recipient shareholder but he received 
nothing that can be classed as income. In examining the decision in Blott’s case 
it must be kept clearly in mind that the liability of a shareholder who receives bonus 
shares to pay super-tax on their value depends solely on whether or not in receiving the 

Sh r a /^ he h v S rece i ved * as di ? tinct his capital, either money or money’s 

It T° n b \ adhered to ’ some of the dicta in the judgments in blott’s 
wW • ? bG UTelevant - 11 1S stated * for instance, that when bonus shares are issued, 

Tf the comn^nv 6 f * ha 5 eho,der as dividend has gone to increase the capital 

of .the company. But surely the fact that the company has not parted with any of its 

is tae that the :0mpat,ble . Wlth * he shareholders having received a profit or gaL It 
a raluenr C ° mpany „ has " etamed ' hc money capitalized. But the bonus shares have- 
The fact t Vr V ' ng ‘ he c S Share j the sha rehoider receives money's worth. 

"“dlii&h; ? tr h e A«er iededara 6 

shares entitle him only to the same amount ^ takeD together with the 

ration of the dividend he was emftled to hv r I." g a L ssets as . Prior to the decla- 

point, for our present purpose !s that whenV? ^ °a h ‘ S Sl ?" es alone - Th « significant 

end of tt C 3 es b e e tet a s MS’ S, At the 

the company started (the cap^O and .he Profit aSSetS with which 

precautions are taken bv -illnwino- fr* r a . *? ^he profit is separated out after 

that, so far fartWo&2n^cS^^-^ ?°. Ubtful debts - «c., for ensuring 
> s ^ft over when all provTslon has been nZl l, “ left mUct / The ^ofits are whaf 
celens Par,bus, is undiminished. In India the commnv"" 8 ‘ he original capital, 
fits. Out of its profits, current or accumulated PayS mCome -‘ ax “s pro- 

he shareholder receives a dividend he recedes i? >ny pays a d ‘ vidcnd ' When 
tion to h,s capital as represented by his shares iThSl”! se P arate from and in.addi- 
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Income-tax Act, 1922, sums received as dividends are included in the total income of 
an assessee and m his assessment he is given credit for the amount paid by the com¬ 
pany. When a dividend is paid, the shareholder receives a dividend warrant which 
he can encash. 


It appears to me that all the essential factors which make dividends liable to 
income-tax and super-tax are present in the case of an issue of bonus shares like the 
present. To begin with, the fund which is capitalized is profits. The company has 
paid income-tax on these profits. These profits had been separated off from the capi¬ 
tal which after they have been separated off, was still, so far forth, undiminished The 
value of the bonus shares falling to each shareholder is the portion of the total amount 
capitalized proportionate to his holding in the company. The bonus shares are reali- 
zable quite apart from the shareholder’s original shares. He can sell his bonus share 
and still have his capital as represented by his original shares intact. I do not see, 
therefore, that it can be held that a shareholder who receives bonus shares has not re- 
ceived money or money’s worth. In the present case Messrs. Steels having their capital 
invested in the Indo-Burma Petroleum Company, Limited, intact received in addition 
thereto bonus shares to the value of Rs. 28^ lakhs. Surely this is obviously a profit or 
gain. That it was so is shown by the fact that Messrs. Steels took the value of these 
shares into account in their Profit and Loss Account. It is to be noted that it is not 
necessary that what the shareholder receives should be cash. Even in the United 
Kingdom if the shares distributed by the Indo-Burma Petroleum Company, Limited, had 
been shares in another company, Messrs. Steels would have been liable to pay super¬ 
tax on the value of these shares, vide the ruling in Pool v. The Guardian Investment 
Trust Co. (1) There does not appear to be, so far as income-tax purposes are concern¬ 
ed, any difference *between its own shares which a company distributes to a sharehol¬ 
der as a bonus and shares in another company which it similarly distributes. Both 
alike are equally separate from and in addition to the shareholder’s capital as 
represented by his original shares. Both are therefore to the shareholder a ‘ profit ’ or 
gain’ or ‘ income’. The same process of sale is necessary before the share in either 
case can be turned into money. 

The present case is simplified by the fact that Messrs. Steels have, since the 
formation of the Indo-Burma Petroleum Company, Limited, in 1909, held practically the 
same holding in the Company right up till the end of the period which is concerned in 
the present reference. 

m U) 

In the preceding paragraphs it has been shown, quite apart from the machinery 
used in issuing the bonus shares, that 'the bonus shares are a ‘ profit ’ or ‘ gain’. Ano¬ 
ther line of argument is that adopted by the dissentient Lords—Lords Sumner and 
Dunedin—in tilct/’s case. This line of argument is that in order to effect the issue of 
the bonus shares two steDS are necessary :— 

(1) the distribution by imputation of a sum of money to the shareholders, 

(2) the application of the money so imputed to the payment of the bonus 

shares. 

Lord Dunedin states the case concisely :— 

“ The Company cannot issue the shares for nothing. They must be paid for 
in money, or, under certain conditions, in money‘s worth. Furthermore, the Company 
cannot itself provide the money to pay for the new shares. If it did so, it would do 
what is equivalent to buying its own shares, and that it cannot do : Trevor v. Whit¬ 
worth (2) .” m . 

Accordingly a necessary step to the issue of the bonus shares is the distribution 

by imputation, to each shareholder of his proportional share of the amount capitalized. 
This amounts to the receipt by the shareholder of this particular sum of money. '1 he 
shareholder receives a profit’ or gain’ which is liable to income-tax and, if the tota 
income of the shareholder in question is above the requisi te m inimum, to s uper-tax . 


(1) (1922) 1 K, 15 . 3-1 7 - 


(2) (1SS7) 12 App. < as. 409 
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The fact that the amount capitalized is credited, in their several appropriate amounts, 
to the shareholders, is not affected by the fact that the shareholders are bound by the 
decision of the company as to the manner in which such money will be utilized. 

In the present case —vide the resolution cited in the statement of facts the Indo- 
Burma Petroleum Company, Limited, decided that the two sums of money, of which the 
sum of Rs. 284 lakhs now in question is one moiety, should be distributed to the share¬ 
holders as a bonus. The returns of allotment filed snow that the consideration for 
which the shares were allotted was the satisfaction of the bonus in question. 1 he pro¬ 
cedure followed—and it was the inevitable, necessary procedure—involved the payment 
by imputation, of the amounts in question to the shareholders. The receipt by the 
shareholders of such moneys rendered them liable to pay super-tax on them. 

In the case Bouch v. Sprculc (1), which the majority of the Lords in Blo't’s 
case followed, the Company actually issued a warrant for the amount distributed as 
bonus. The fact that as a necessary step to the issue of the bonus shares, payment, 
by imputation or otherwise, of h.*» propoitiona.1 amount must be made to each share¬ 
holder was got round by disregarding the actual processes followed and regarding solely 
the substance of the whole transaction, which was-that a sum which had been avail¬ 
able for distribution as dividends had been added back to capital. This procedure 
m?y have been justifiable in deciding a question between a tenant for life and a 
remainder-man. It does not appear to be justifiable in deciding a question of liability 
to income-tax or super-tax where the question at issue is whether or not an assessee 
received anything amounting to a profit or gain. 

Ill (/) 


A further consideration is this : in the judgments of the three Lords who 
decided against the Crown in Blott’s case, as in the previous judgment Bench v. 
Sproule (1) which they followed, the principle adopted was that it was necessary to 
look, not at the form of the processes by which the bonus shares were issued but at 
the substance. Admittedly the form of the transactions involved was : 

(0 the distribution of a sum of money as a bonus to the shareholders, 

(2) the issue of bonus shares in satisfaction of that bonus. The distribution 
of the bonus unquestionably involves the receipt by the shareholder of “profits” or 
“gains." But according to the principle followed in Bouch v. Spronle (1) and by the 
majority of Lords in Blott’s case one must look not at the form but at the substance of 
the transactions. This in net effect was that a certain amount of money available for 
dividends was added to capital ; the shareholders getting nothing that cohld be clas¬ 
sed as “income.” Whatever justification there may have been for this view taken 
either in Blott’s case or in the case Bouch v. Spfoule (1), the circumstances 
of the present case require that the actual formal process followed should alone be 
taken into consideration. As has been shown above, John Blott was an ordinary 
shareholder with no controlling interest in the company concerned in his case. The 
tenant for life in Bouch v. SProule (1) was in a similar position. 

In the present case Messrs. Steels are not, as regards their holding in the Indo- 
Burma Petroleum Company, Limited, in the position of ordinary shareholders. They 
owned half the shares, the other half being held by another limited company. There 
were provisions in the Articles of Association reserving to Messrs. Steels and to 
Messrs. Jamal Brothers and Company, Limited, rights controlling the transfer of 
shares to outsiders, and also controlling the Directorate. Both Messrs. Steels and 
Messrs. Jamal Brothers and Company were precluded from engaging in any other oil- 
business and, without the consent of the Indo-Burma Petroleum Company, Limited, 
even from holding shares in another oil company. By the Articles of Association the 
managing agency of the Indo-Burma Petroleum Company, Limited, was reserved to 
Messrs. Steels. As set out in the statement of the facts of this case, Messrs. Steels 
c;ui > on some branches of their business directly, while other branches are carried on 
thro ugh the agency of lim ited companies. Thus Messrs. Steels own all the shares 

(1) {1887) 12 App. Cas. 385. 
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in the Burma Company Limited, a company whose business is rice-milling excent 
5 shares (out of 22. 500) which are held by Directors or Managers of Messrs Steels 
Messrs Steels are in a similar position as regards Messrs. George Gordon & Company 
ttfurma;, Limited, a company whose business is insurance. 

Messrs. Steels are not in the position of ordinary shareholders as regard seither 
the Burma Company, Limited, Messrs. George Gordon < 5 : Company (Burma), Limited 
or the Indo-Burma Petroleum Company, Limited. The truth is that these subordinate 
limited companies are artificial devices through which Messrs. Steels find it convenient 
to carry on d^erent branches °f thdr business. These subordinate companies are 
artificial devices, i heir status, powers and duties are those formally fixed by statute 
Formal procedure is of the essence of their being. In their case, whatever may be 
true in the case of individuals like John Blott, there is no justification for looking away 
from the form of the processes by which the bonus shares were issued and regarding 
only the net effect of the processes. The parties concerned are all juridical persons 
and as such, their whole existence is regulated by statute. There is, therefore, no 
justification for disregarding the formal steps in the procedure. 

McDonnell , for the assessees. 

Hizinhvtham, Government Advocate, and Allan Keith , for the Crown. 


JUDGMENT. 

ROBINSON C. J.—This is a reference by the Commissioner of Income-tax, and 
the question referred is :— 

"Did the transactions evidenced by the resolutions passed by the Indo-Burma 
Petroleum Company, Limited, dated 19th July 1921, and 10th October 1921, respective¬ 
ly by the returns of allotment, dated 27th July 1921 and 25th October 1921, and by 
the contracts, dated 23rd July and 10th October 1921, involve the receipt by Messrs. 
Steels of any income, profits or gains within the meaning of section 2, sub-section (15), 
section 16 and section 12 of the Indian Income-tax Act, 1922, and consequently, 
liable to super-tax under section 55 ?” 

The Indo-Burma Petroleum Company, Limited, is a company consisting, in 
effect, of two shareholders only, namely, Messrs. Steel Brothers and Company, Limi¬ 
ted, and Messrs. Jamal Brothers and Company, Limited. There are a few other 
shareholders—nominees of these two companies—who hold shares for the purposes 
of the Companies Act. But we may treat this reference as if there were only two 
shareholders holding an equal number of shares each in the company. 

During 1921 the Indo-Burma Petroleum Company, Limited, capitalized a sum of 
Rupees fifty-six and a half lakhs, being part of their profits, accumulated and current, 
and issued bonus shares for this amount. Messrs. Steel Brothers and Company, Limi¬ 
ted, received bonus shares to the value of Rupees twenty-eight and a quarter lakhs. 

The question is whether these bonus shares are income, profits or gains on 
which, subject to the provisions of the Act, Messrs. Steel Brothers and Company, 
Limited, can be called upon to pay super-tax. 

Acting in accordance with the powers conferred by their Articles of Association, 
the Indo-Burma Petroleum Company, Limited, increased their capital, and then pro¬ 
ceeded to pass resolutions authorizing the issue of bonus shares with the object of 
transferring the accumulated profits of the Company to capital. There were two 
resolutions in respect of two sums, but the resolutions are the same, and it will be suffi¬ 
cient if I set out the first resolution :— 

“That this meeting pursuant to article 105-A directs—That* it is desirable to 
capitalize the sum of Rs. 31,50,000, being part of the undivided profits of the Company 
standing to the credit of the Company’s Profit and Loss Account-on the 31st Decem¬ 
ber 1920, and since carried into Reserve Fund and accordingly that that sum be dis¬ 
tributed as a bonus free of income-tax amongst the holders of the ordinary shares or 
their nominees in proportion to the ordinary shares held by them respectively and that 
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the Directors be authorized to distribute amongst them 31,500 of the unissued Rs. 100 
shares credited.as fully paid in like proportions in satisfaction of such bonus.” 

The resolutions were carried, and the bonus shares were issued. 

We have been referred to several authorities :— 

Bouch v. Sproule (1), Swan Brewery Co. v. King (2) and Commissioners of 
Inland Revenue v. Blolt (3). This last case was first heard by Rowlatt J. whose 
judgment is to be found in (1920) 1 K. B. 114. The appeal is to be found in 
(1920) 2 K. B. 657. The case 'was taken to the House of Lords whose decision 
is to be found in (1921) 2 A. C. 171. 

The decision of their Lordships of the Privy Council in the Swan Brewery Co. 
v. King (2), if applicable to the facts of the present case, is binding on us. 
It is impossible to reconcile that decision with the decision in Bouch v. Spronle (1), 
or with the decision in Commissioners of Inland’ Revenue v. Bloft (3). I propose, 
therefore, first of all, to consider how far the Swan Brewery Co. v. King 
(2) was a decision under a special Act, and whether it can be distinguished from the 
present case' on that ground. The matter is rendered specially difficult, because the 
learned Lord who delivered the judgment in the Privy Council case was also one of the 
Law Lords who delivered the judgment in the House of Lords in Commissioners of 
Inland Revenue v. Blott (3). He there stated (page 217) : "Having arrived at this 
conclusion on the general law of statutory companies as now settled by decisions, I 
turn to the case of Swan Brewery Co. v. King (2). I have re-examined the case of 
the appellants and the respondents represented to the Privy Council and the record on 
that appeal, the report in the Court below, and the Companies Act of West Australia 
applicable to the case, that of 1893. I am quite clearly of opinion that what was said 
by the Judicial Committee, as to the effect in law and in business of a distribution of 
bonus shares, was part of the decision and cannot be distinguished from the present 
case. Of course it does not bind your Lordships, but I think it ought to be followed 
by all who do not feel themselves prepared to say that it was wrong and to say clearly 
why it was wrong. That case did not turn on the special definition of dividend in the 
taxing statute of West Australia.” He further said : “ Bouch v. Sproule (1) was 

cited and was considered. The passage in question was an essential part of the 
decision. It is in point now and I adhere to it. My Lords, no authority has been 
cited to the contrary of the proposition laid down in the Swan Brewery Co. v. King 
(2) apart from Bouch v. Sproule (1) and, with all respect to the Court of Appeal, I do 
not think there is anything in the opinions there expressed which really touches the 
present case.” Sir Robert Finlay, K. C., as he then was, argued the case for the appel- 
Jants before the Privy Council, and he is recorded to have stated in argument (page 
233J: The decisions in cases as between a tenant for life and a remainder man 
such as Bouch v. Sproule (1) etc., are not applicable to the case, which depends en¬ 
tirely upon the construction of the statutes.” 

o. There is no reference in the judgment delivered by Lord Sumner to Bouch v 

f ?i 0 U a* ' lhat ^ WaS ref ? rred to is clear J ^at it was considered, we have the word 

S M nUie «’ r BUt the u “ . nothin S in the judgment to show why it was held to be 
nJ« P abl 5• J 30 far as * he Judgment itself goes, it refers throughout, except for a 
passage at the very end, to which I shall presently refer to the niviS. a 

“dividend”^ a » d to ‘he special definition ‘of t h^ word 

dividend therein, and it emphasizes in particular the word “advantage” wh.Vh 

forms part of that definition. Lord Sumner said (page2^d.J- “r n nMino g 1 which 

the new shares would not be called a dividend, nor would the allotment of 

distribution of a dividend. The question in issue is whether or not J^ “J* a 

were a dividend under the Act above mentioned ” He thpn sIlares 

thejvord “dividend” and g oes on: 


(0 (.88 7 )„App.Ca S . 385. (a) (.9.4) A. cT^T 

(3) (1921) 2 A. c. 171. 


were 
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distributed among the shareholders ; they were intended to be and doubtless are 
advantages to the allottees. The Supreme Court of Western Australia held that they 
were dividends within the meaning of the Act, and that duty was payable on their 
amount or value accordingly.” Then after setting forth the argument for the appel¬ 
lants, the judgment goes on (pages 235-236) : “There can be no doubt that the new 
shares were distributed and were not the same things as the old ones. They certainly 
were supposed to be advantages to the members of the Company, none the less that 
the making of the issue was probably an advantage to the Company also. In so 
flourishing a business doubtless they really were advantages-” And then conus the 
passage to which I referred above : “True, that in a sense it was all one transaction, 
but that is an ambiguous expression. In business, as in contemplation of law, 
there were two transactions, the creation and issue of new shares on the Company’s 
part, and on the allottees’ part the satisfaction of the liability to pay for them by 
acquiescing in such a transfer from reserve to share capital as put an end to any 
participation in the sum of £101,450 in right of the old shares, and created instead a 
right of general participation in the company’s profits and assets in right of the new 
shares, without any further liability to make a cash contribution in respect’of them. In 
the words of Parker C. J., ‘ Had the Company distributed the £101,456 among the 

shareholders and had the shareholders repaid such sums to the company as the 
price of the 81,160 new shares, the duty on the £101,450 would clearly have been 
payable. Is not this virtually the effect of what was actually done ? I think it is.’ ” 


This decision appears to me to be in diiect conflict with the decision of the 
House of Lords in Bondi v. Sp route (1) and the question whether it was a decision 
based on the special wording of the West Australia Act or not was considered by all 
the learned judges who dealt with the Commissioners of I aland Revenue v. Blott (2). 
Mr. Justice Rowlatt, in the first Court, referring to it said (page 134) : “ There it was 
held that a shareholder receiving bonus shares, as in the present case, was receiving 
an advantage within the meaning of a highly artificial definition of the word divi¬ 
dend ’ in a Colonial Act notwithstanding that his proportionate interest in the assets 
of the company remained the same after the transaction as it had been before. It 
was further recognised that such advantage was the same as that which he would have 
received, if he had been paid the bonus in cash and expended it in subscribing for the 
new shares. Here the question is whether he has been paid and in my opinion the de¬ 
cision has but little, if any, bearing.” In the Court of Appeal, Commissioners of 
Inland Revenue v. Blott (3), the Master of the Rolls said (pages 664, 665) : I have, 
however, felt great difficulty about Swan Brewery Co. v. King (4). where Lord Sumner 
delivering the judgment of Lord Moulton, Lord Parker of Waddington and himself, 
said that in a transaction similar to this the shares in ordinary language would not oe 
called a dividend nor would the allotment of them be the distribution of a dividend, but 
in another part of his judgment, that both in business and in law the shareholder re¬ 
ceived so much dividend out of undivided profits, and then used it in paying up the 
new shares. The actual decision was upon the special words of a Colonial Act con¬ 
taining what Rowlatt J., calls a highly artificial definition of the word dividend and 
the learned Judge distinguished the case on that ground. Lord Sumner also stated 
that the question turned merely on the construction of a particular Act, and the case 
may be distinguishable from Boudi v. Sp oule 0 ) on that ground ; but I find it very 
difficult' to reconcile the reasoning of the two cases. If, however they , «n"Otbere¬ 
conciled, I consider that we are bound to follow Bouch v Sproule (t). 'Varrington 
L. J., referring to the Sto.rri Brewery Co. v. King (4) said (pages 670, (<]')■ 
cision itself was on the construction of an Act of Western Australia imposing on a 
company declaring a dividend a duty on the amount or value of such d,v, “ nd 

providing that ' dividend ’ should include. and he then 

lion. He goes on: “Obviously, therefore, the question for decision was far jtway 

' (O (iSS 7 ),2App.Ca S .jS 5 . ~ O) (1920) 2 K. B. 657 

(2) (1920) 1 K. B. 114 : (1920) 2 K. B. 657 ; (192O 2 A. C. * 7 *- 

(4) (1914) A. C. 231 
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from that in the present case. The discussion, both in the argument and in the judg¬ 
ment, was mainly on the question whether there was any ‘ advantage ’ to anybody in 
the mere transfer of accumulated profits to capital and the allotment of shares repre¬ 
senting the capital” ; but at the end the judgment'contains the following passage.. 

.and he then quotes the passage I have quoted. He goes on : “It was 

admitted in the argument that Dcuch v. Sprculc (i) and cases of that nature were in¬ 
applicable to the case under discussion, and I can hardly think that Lord Sumner in¬ 
tended by the expression he used, to express a view of his own or to approve of a view 
of the Chief Justice which would conflict with that expressed by Lord Herschell in 
Bonch v. Sproute (i).” 

Scrutton L. J., referring to the Swan Brewery Co. w Kijig (2) stated (pages 
673, 674, 675) : “That case turns on the construction of an Australian Act which taxes 

‘dividends,’ defining them as.The Privy Council held bonus 

shares paid up out of accumulated profits to be ‘ dividends ’ under that Act, though 
saying : ‘ In ordinary language the new shares would not be called a dividend, nor 

would the allotment of them be the distribution of a dividend.’ The judgment states 
that the question is merely the construction of the particular Act but Lord Sumner 
treats the transaction as one, both in business and in law, in which the shareholder 
receives so much dividend out of undivided profits and then uses it in paying up the 
new shares. This decision, of course, is on another statute, and is not binding on us, 

though entitled to the greatest respect.But it is very difficult to reconcile 

it with the reasoning of a decision which is binding on us, the decision of the House 

of Lords in Bouch v. Sproutc (1).It appears to me that the reasoning of 

Lord Sumner in the Swan Brewery Co. v. King (2) would have led the House of 

Lords-to a different conclusion.The Privy Council do not state 

their view of Bouch v. Sproule (r) probably because for some reason, which I do not 
understand, Counsel for the appellant treated that decision as irrelevant ; but the rea¬ 
sonings of the two cases appear to me to be in conflict, and if so, we are bound by 
the decision of the House of I,ords.” 

In the House of Lords, Viscount Haldane, dealing with the Swan Brewery Co. 
v. Ring (2) stated (page 188) : “ But the taxing statute was couched in very diffe¬ 
rent language. *.... There were expressions in the judgment which 

may be construed as having gone rather further, and treated the payment made by the 
company as equivalent in substance to a payment by the eompany to the sharehol¬ 
ders, and by them back to the company. It may have been so, and without a fuller 
knowledge of the facts in the case and of the local law than the report discloses, it is 
difficult to be quite sure about the point, but what is clear is that the wide character 
of the word ' advantage ’ was a primary consideration in what was said by their Lord- 
ships who took part in advising His Majesty. I, therefore, do not feel embarrassed by 
the decision in that case.” 

^Viscount Finlay merely stated (page 199): “ I must, however, confess that the 
reasoning on which the judgment is rested appears to me to be inconsistent with the ' 
decision of this House in Bouch v. SProule (x).” 

Viscount ^ ave s * a * e d (page 202): “In Swan Brewery Co. v. King (2), it was 
. held that transactions similar to those now in question were, in effect, a declaration of 
a dividend within the meaning of the Dividend Duties Act, 1902, of Western Austra¬ 
lia, and accordingly that duty was payable under that Act. The decision in that case 
is no doubt fully supported by the definition clause in the Western Australian Act • but 

it n w6re not for the definition clause the decision would, I think, be inconsistent with 
tne decision in Bouch v. Sprcule (1).” 

Lord Dunedin merely said (page 206) : “in conclusion, I would only add that I 
ave m this opinion of set purpose refrained from relying on the dictum of Lord Suin- 

i- Venng the i ud © nent of the Judicial Committee of the Privy Council in the 
. case » not because I in any way disagree with it, but because I recognize 

(1) (1887) 12 App. Cas. 385. - (2) (1914I A.C. " 
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that if it is in conflict with the necessary grounds of decision in Bouch v. Spronle (i), 
then as I am sitting in the House I should be bound to follow the latter-inentioned 
case.” 


It is thus clear that all the learned Judges who have considered the Privy Coun¬ 
cil case have held that it is bas.ed on a special Act, although there are some remarks 
of a general character in the judgment. They all also recognize that, if it was not to 
be explained as being based on a special Act. it would conflict with the., decision in 
Bouch v. Spronle (i), as to which Lord Sumner himself stated (page 219) :— 

My Lords, needless to say, I fully accept everything laid down in Bouch v. 
Spronle (1) unreservedly,, but I think it is only indirectly a decision upon the power of 
companies to capitalize undistributed profits and, as regards the steps by which this is 
or is deemed to be done, it is not a decision at all.” 

Lord Sumner distinguished Bouch v. Spronle (1) in Commissioners of Inland 
Revenue v. Blotl (2), but as will be seen from the quotations I have already made, 
that view was not accepted by any of the other Law Lords. 


The only Conclusion possible, to my mind, on these judgments is that the fact 
that a decision had to be arrived at in B -uch v. Spronle, for the purpose of deciding a 
question between a tenant for life and a remainder-man in no way affected the decision 
01 the general question as to bonus shares in cases similar to the present one—a fact 
which had to be decided in that case just as much as it had to be decided in Blott’s 


case. 

I have given the matter my most careful consideration, and in my opinion the 
Swan Brewery case need not be taken to be a binding authority on us for the purpose 
of deciding the present reference, because it was a decision based on the special provi¬ 
sions o£ a particular Act of Western Australia—an opinion in which I am supported by 
a very large number of authorities. 

The question before us, therefore, has been decided twice by the House of 
Lords, and in each case it has been held that bonus shares, such as were distributed 
in this case, are not income, profits or gains, and are not, therefore, liable to super-tax. 


There can be no question as to what was the object of the Indo*Burma Petro¬ 
leum Company, Limited, and of its shareholders in passing the resolutions and making 
the large allotments of shares that they did. They were acting in exercise of the 
powers conferred by their Articles of Association. Their object was to transfer certain 
sums standing in their Profit and Loss Account and in their reserves to their capital in 
order thereby to increase their capital and enable them to use that money as capdal 
for a purpose which they had in mind. There was no intention of paying any dividend 
to the shareholders. In my opinion the transaction must be regarded as a whole, and 
the obvious intention of the Company must be taken into account. There never was, 
and was never intended to be, any payment at all to the shareholders. No amount 
whatever was taken from the Company or received from the shareholders. Both the 
Company and the shareholders were merely adopting a means, in accordance with their 
Articles of Association, for transferring profits to capital; because of the accretion to 
the capital effected by the resolutions, there had to be an allotment of shares, ana 
acceptance of the shares was in no sense the acceptance of an income, profit or gam 

within the meaning of the Income-tax Act. 

It has been argued that the whole of these transactions were effected merely 
for the purpose of enabling the Indo-Burma Petroleum Company, Limited, to acquire 
shares in the Attack Oil Company, and that, therefore the effect of he ,ssue of h 
bonus shares was really equivalent to the transfer to the shareholders * sl ““ ® 
Attock Oil Company so as to bring the case with.n the rule in Pool v. The Guardian 
Investment Trust Co., (3 ). I cannot acce pt this 'argument at a ll._ 

~~ (,) (1887) 12 App. r.,s. 3S5. (2) (.1921) ? A.C. 171. 

(3) (1922) I K. B. 347 - 
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No shares in any other company were transferred to the shareholders ; and, 
furthermore, we are not concerned with what the company may do with its increased 
capital, but only with the effect of adopting this method of increasing its capital. 

It was further argued that the resolution directs that a sum be capitalized ; that 
that sum be distributed among the shareholders ; and that the directors be directed to 
distribute it as bonus shares. 

It is pointed out that the language differs somewhat from the language of the 
resolution in Bl eft's case. The difference appears to me to be slight, and to be one 
of language only. In Bloil's case the resolution ran that a bonus at a certain rate be 
declared, and for the rest, the resolution was the same. 

There was, it will be observed, in this case no direction to the directors to pay 
any dividend ; on the contrary they were directed to distribute the bonus shares, and 
it, therefore, appears to me to be impossible to hold that there was, in effect, a payment 
to the shareholders, returned immediately by them to the Company in satisfaction of 
the bonus shares. There was no option left to the shareholders ; they had to take the 
bonus shares ; they could not demand any cash payment. 

It is said that they had an option, and lhat they exercised it prior to the passing 
of the resolution. Of course, they had ; but we are not concerned with that, but with 
the question whether they had an option, when the bonus shares were presented to 
them, of refusing them and demanding instead an equivalent in cash. 

It is unnecessary for me to recapitulate the arguments that are given much 
more ably than I could do in the judgments in the cases I have already referred to. 


In my opinion, therefore, the question referred should be answered in the 
negative. 


HEALL) J.—Up to the znd of June 1921 the Indo-Burma Petroleum Company 
had an authorised capital of one crore of rupees divided into one lakh of Rs. 100 
sh?res of which 93,380 were issued. On the 18th of May 1921 the Company by 
special resolution resolved to increase its capital to two crores. That special resolu¬ 
tion was confirmed on the 2nd of June 1921, so that thenceforward the authorised 
capital of the Company was two crores, of which nearly one crore was represented by 
shares already issued. On the 29th of June 1921 the Company by special resolution 
resolved to add to its Articles of Association a new article authorising a general 
meeting of tne Company on the recommendation of the Directors to direct capitalisa¬ 
tion of the whole or any part of the profits or reserve funds of the ‘ Company by the 
distribution of paid-up shares of the Company among the holders of the ordinary 
shares of the Company in proportion to the number of shares held by them and 
directing the Directors to apply such portion of the profits or reserve funds as may be 
required for the purpose of making payment in full at par for the shares of the Com¬ 
pany so distributed. That resolution was confirmed on the 19th July 1921 and 
thereafter the Company had power to capitalize its profits or reserve funds by the 
distribution of shares among its shareholders. On the same date, the 19th of July 
1921, the Company resolved to capitalize the sum of *31J lakhs of rupees out of its 
reserve fund and to distribute that stun as a bonus free of income-tax amongst the 
holders of the ordinary shares in proportion to the ordinary shares held by them, and 
authorised the Directors to distribute amongst the holders of the ordinary shares 
31,500 of the unissued Rs. 100 shares, credited as fully paid in the same proportion 
m satisfaction of such bonus. On the 10th of October 1921 by an exactly similar 
resolution the Company resolved to capitalize another 25 lakhs of the reserve fund 
and to distribute similarly another 25,000 of the unissued shares. 


As a result of those resolutions Messrs. Steel Brothers & Company. Limited 
received shares in satisfaction of bonus to the amount of Rs. -»8i lakhs and the 
question which we have to decide is whether or not those shares represented’ “income 

Sltf ° r ga ) mS W,thm thC meamng of those words in the Indian Income-tax Act 
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A somewhat similar question was decided by their Lordships of the Privy 
Council in 1913 in the case of Swan Brewery Co. v. King (1). 

That company, like the Indo-Burma Petroleum Company, resolved to increase 
its capital, and did increase it by £101, 450. It then resolved that £101,450 out of 
its reserve fund should be transferred to the share capital account to represent the 
capital value of the new shares. It also authorised its directors to allot the new 
shares pro rata amongst the existing ordinary shareholders of the company in consi¬ 
deration of the sum of £101, 45-0 transferred to the capital account from the reserve 
fund which, it is to be noted, represented accumulated profits, exactly as it did in the 
present case. In Western Australia, a Dividend Duties Act provided for the levy of a 
duty on dividends " and defined or described “ dividends ” as including “every 
dividend, profit, advantage, or gain intended to be paid or distributed among any 

members.of any company.” What, therefore, the Privy Council had to 

decide was whether or not shares distributed in the same manner and by the same 
procedure as the shares in this case, were a dividend, profit, advantage or gain 
intended to be paid or credited to or distributed among the shareholders. Their 
Lordships held that the shares were an “advantge” distributed among the share¬ 
holders and were, therefore, liable to the tax. They said : “There can be no doubt 
that the new shares were distributed and were not the same thing as the old ones. 
They certainly were supposed to be advantages to the members of the company 
In so flourishing a business doubtless they really were advantages. The new 
shares were credited as fully paid, and what is more they were fully paid, for after the 
allotment the Company held £101,450 as capital produced by the issue of those 
shares and for that consideration, and no longer as an undivided part of its accumulated 
reserve fund. True, that in a sense it was all one transaction, but that is an 
ambiguous expression. In business, as in contemplation of law, there were two 
transactions, the creation and issue of new shares on the Company's part, and on the 
allottees’ part the satisfaction of the liability to pay for them by acquiescing in such a 
transfer from reserve to share capital as put an end to any participation in the sum of 
£101,450 in right of the old shares, and created instead a right of general participation 
in the Company's profits and assets in right of the new shares without any further 
liability to make a cash contribution in respect of them. ” It was on this reasoning 
that their Lordships decided that the shares were an , advantage distributed to the 
shareholders and so were liable to duty as a dividend. ” 

But in the case of the Coounissionef9-oj Inland Revenue v.Slott (2), the House 
of Lords decided that shares similarly distributed were not income but were an 
addition to capital and so were not assessable under the English Income-tax Cor Super- 

t&x) Acts. 

These two decisions can hardly be reconciled and if we follow one of them we 
are bound to answer the reference in the affirmative, while if we follow the ot er ut¬ 
most answer it in the negative. 

The only question to be decided, therefore, is which of them we are to follow. 

We are bound to follow the decision of the Privy Council if that decision is 
applicable to the case before us and we ought to follow the decs.on of the House of 
Lords if the decision of the Privy Council is not applicable and that of the House ot 

L ° rd:> The House of Lords considered the Privy Council decision, and distinguished 

it from Blott's case on the ground, as Lord Haldane put it, tha 1 English Act 

a taxing statute which was couched in very different language from the Enghsh Act 

l ... —wjjs trO'cStss TJ-asn i 

on 

different 

of the Privy Council on the same facts. The purpose of_,he_decisionin 
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Rauch v. Spronle (i) was what Lord Herschell himself called the ar tlficial *™ 10n 

of the enjoyment of property between a tenant for life and a remainder-man and there 
were special difficulties in that case because it was not clear what part of the 
accumulated prolits with which that case was concerned had been earned before the 
death of the testator. Nevertheless the House of Lords felt itself bound b> that ded- 
sion in B!oil's case which was a decision on a taxing statute couched in very different 
language from the law for division between a tenant for life and a remainder-man and 
in which no such difficulties arose. The present case and the Swan Brewery Co. v The 
Kin .. ( 2 ) are both on taxing statutes couched in very similar language, and although the 
definition or description of dividend in the Colonial Act may be, as Mr. Justice Rowlatt 
said "highly artificial,” the description of “income” in the Indian Income-tax Act is 
similarly artificial, so that it seems clear that there is a much closer analogy between 
the present case and the S’.can Brewery Co. v. King (2) than there was between 
Commissioners of Inland Reve me v. Blotl (3), and Batch v. Sp r oule \i). If there¬ 
fore, in Commissioners 0/ Inland Revenue v. Blctt (3), the House of Lords felt itself 
bound to follow Bauch v. Sproule (i), we can hardly avoid the conclusion that in this 
case we are bound to follow the Sivan Brewery Co. v. King (2) to the full extent to 
which it goes. 

I have considered whether this case can be distinguished from the Privy Coun¬ 
cil case on the ground that it was not necessary for their Lordships to decide more 
than that the shares were dividend intended to be paid or credited or distributed, 
but it seems clear that what their Lordships decided, on facts which were essentially 
similar to those of the present case, was that the shares were an “ advantage” actually 
distributed to the shareholders, so that if the question which we had to decide in the 
present case was whether or not the shares represented such advantages, we could 
hardly avoid an affirmative answer. 

But the word “advantage ” does not appear in the provisions of the Income-tax 
Act which we are considering and, therefore, we have to decide whether the difference 
in meaning between the words “advantage ’’ and “ gains ” is such that although the 
Privy Council has found such shares to be “ advantages,” we should be justified in 
finding that they were not “ gains.” 

In Commissioners of Inland Revenue v. B’.otl (3), Lord Haldane said that it 
was clear that the wide character of the word " advantage ” was a primary considera¬ 
tion in what was said by the Privy Council in the Swan Brewery Co. v. King (2), and 
it must be admitted that the meaning of the word “ advantage ” as used in the Aus¬ 
tralian Dividend Duties Act was probably wider than that of the word “ gain” as used 
in the same Act. 

I have little doubt that the meaning to be attached to the word “ gains ” in the 
Income-tax Act is to some extent artificial since it could hardly be read as including 
what might be called intangible gains. 

Webster’s Dictionary defines “ gains” as “ profits in the form of sums of 
money or acquired assets arising from business transactions or dealings ” and although 
it is possible tfiat in the Income-tax Act “ gains ” are not restricted to business pro¬ 
fits, 1 think that they must be restricted to “ profits in the form of money or acquired 
assets.” 

I think, therefore, that it does not follow that because the Privy Council found 
that shares distributed in the same way as the shares in this case were distributed 
were “ advantages ” to the shareholders, we are bound to find that they represented 
gains.” If the matter had been res Integra I should, I must admit, have'felt justi¬ 
fied in going a step further than the Privy Council actually went in the Swan Brewery 
Co. v. King (2) and in finding on the reasoning of the Privy Council in that case that 
the shares in this c ase represented not only “ advantages ” but actual “ gains ” recei- 

(1) (18S7) 12 App. Cas. 385. (2) (1914) A. C. 231. 

( 3 ) C1921) 2 A. C. 171. 
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K?, d *k by ^ MeSSrS ‘ ? tG u e ? T r0thers and c °mpany, Limited, but I feel that I am precluded 
y he decision of the House of Lords in Commissioners of Inland Revenue v. BloU 

( ) from taking that further step and that in accordance with the decision of the 
House of Lords I must hold that the shares did not represent “ gains ” within the 
meaning of the Indian Income-tax Act. 

I would accordingly answer the reference by saying that in my opinion the 
transactions mentioned in the order of reference did not involve the receipt by Messrs 
Steel Brothers and Company of income, profits or gains ” within the meaning of sec¬ 
tion 2 (15) and section 12 of the Indian Income-tax Act or within the mean¬ 
ing of total income in section 16 of the Act. 


C BEASLEY J. In my opinion the only point to be considered on the question 
refemid to us is whether we are bound by the decision of the Privy Council in the case 
of the Swan Brewery Co v. Kins (2), or whether we can and ought to follow the judg¬ 
ment of the House of Lords in the Commissioners of Inland Revenue v. Blott (1). 

The facts in Commissioners of Inland Revenue v. Blott (1) are indentical 
with those in the case before us and the facts in the Swan Brewery Co. v Kin? H 
are very similar ; but the taxing statute, viz., the Dividend Duties Amendment Act, 
1902, of Western Australia, is differently worded to the taxing statutes both in India 
and in England, and the question is whether the decision of the Privy Council was a 
decision based upon the construction of that particular Act, or whether it was of wider 
and more general application. In the latter case undoubtedly we are bound by that 
decision, but in the former case we are not bound by it and can, and in my opinion, 
ought to follow the decision of the House of Lords in Commissioners of Inland 
Revenue v. Blott (1). 


According to the report'of the Swan Brewery Co. v. King (2), the whole of the 
arguments of Sir Robert Finlay, for the appellants, which appear on page 233 of the 
report, was directed to and concentrated upon that particular taxing statute and the sta¬ 
tute it amended ; and when Lord Sumner delivered the judgment of the Privy Council on 
page 234, he stated as follows : “ The question in issue here is whether or not the new 
shares were a dividend under the Act abovementioned.” (The Dividend Duties Amend¬ 
ment Act of 1902 of Western Australia.) “ If they were, dividend duty was and is 
payable and the judgment appealed against was right. Section 2 of the Act defines, 
or rather describes the word ‘ dividend’ as used in the Act, as including ‘every profit, 
advantage, or gain intended to be paid or credited to or distributed among the mem¬ 
bers of any company.” And with the exception of the last few lines of Lord Sumner's 
judgment, the remainder of it discusses throughout the question as to whether or not 
this allotment of bonus shares was an advantage to the members of the company and, 
therefore, assessable to income-tax. 

Upon reading the report of the argument and the judgment in the Swa 1 Brewery 
Co. v, King (2), I am of the opinion that the decision of the Privy Council was based 
upon the construction of the particular taxing statute, and, when the expressed opi¬ 
nions of the eminent Judges and Law Lords who considered Commissioners of Inland 
Revejiue v. Blott (1) are referred to, it will be seen that with the exception of Viscount 
Finlay, who expressed no opinion on this point and Lord Sumner who very definitely 
was of the contrary opinion,' all of them, Rowlatt J , in the King’s Bench Division, in 
the Court of Appeal, Lord Stemdale M. R., and Warrington and Scrutton L. JJ., and in 
the House of Lords, Viscounts Haldane and Cave and Lord Dunedin, took to the view 
that the decision in the Sw.r 1 Brewery Co. v. King (2) was a decision upon the parti¬ 
cular taxing statute of Western Australia. . 

In the King’s Bench Division,(3) Rowlatt J., thus states his opinion with reference 
to the Swan Brewery Co. v. King (2) on page 134:—“There it was held that a share¬ 
holder receiving bonus shares, as in the present case, was receiving an advantage within 
the meaning of a highly artificial definition of the word ‘dividen d’ in a Colon i al Ac t, 

(2) (1914) A, C. 231. 

( 3 ) (>920) 1 K. D. 114. 


(1) (1921) 2 . x . C. 171. 
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notwithstanding that his proportionate interest in the assets of the company remained 
the same after the transaction as it had been before. ” And then Rowlatt J., 
stated that in his opinion the decision of the Swan Brewery Co. v. King (i) had little, 
if any, bearing upon Commissioners of Inland Revenue v. Blott (2). 

In the Court of Appeal, the Master of the Rolls in the course of his judgment 
on page 664, stated :—“The actual decision was upon t£e special words of a Colonial 
Act containing what Rowlatt J., calls a highly artificial definition of the word ‘dividend’ 
and the learned Judge distinguished the case on that ground.” 

Warrington L. J., on page 670,'stated that “ the decision itself was on the 
construction of an Act of Western Australia imposing on a company declaring dividend 

a duty on the amount or value of such dividend.” Later on he said : Obviously, 

therefore, the question for decision was far away from that in the present case.” And 
Lord Justice Scrutton, bn page 673, stated that, “That case turns on the construction 

of an Australian Act which taxes dividends’.The judgment states 

that the question is merely the construction of the particular Act.This decision, 

of course, is on another statute and is not binding on us, though entitled to the grea¬ 
test respect..” 

In the House of Lords, Viscount Haldane, in commenting upon the Swan 
Brewery Co. v. King (1) expressed a very definite opinion that it had no bearing upon 
Commissioners of Iniand Revenue v. Blott (2), because on page 188 he stated that 
the taxing statute was couched in very different language and after some observations 
upon his requiring a fuller knowledge of the facts of the case and of the local law, he 
further stated: “but what is clear is that the wide character of the word ‘advantage’ 
was a primary consideration in what was said by their Lordships who took part 
in advising His Majesty. I, therefore, do not feel embarrassed by the decision in that 
case.” 


Viscount Cave in dealing with the Swan Brewery Co. v. King (1) on page 202 
of the report stated that “ the decision in that case is no doubt fully supported by the 
definition clause in the Western Australia Act ; but if it were not for the definition 
clause the decision would, I think, be inconsistent with the decision in Bouch v. St>- 
roule (3).” And Lord Dunedin on page 203 stated as follows:—“I may say at once 
that I do not feel that the case is concluded by a decision. Swan Brewery Co. v. 
King (1) was a decision upon an Australian statute in the words of which if anything 
became an advantage’ it would fall within the tax/’ In the House of Lords, their 
Lordships, with the exception of Lords Dunedin and Sumner took the view that the 
decision in the Swan Brewery Co. v. King (i) would be inconsistent with the deci¬ 
sion in Bouch v. Sprcvle (3), were it not for the definition clause in the Western Aus¬ 
tralia Act ; and in the Court of Appeal, Lord Justice Warrington was of the opinion that 
Lord Sumner, in delivering the judgment of the Privy Council, did not intend to ex¬ 
press any opinion in conflict with Bouch v. Sfroule (3) because, he stated “ I can 
hardly think that Lord Sumner intended by the expressions he used, to express a 
view of his own or to approve of a view of the Chief Justice which would conflict with 
that expressed by Lord Herschell in Bouch v. Sfronte (3).” 


Lrom the judgment in the Swan Brewery Co. v. King (1) itself and from the 
judgments of the Judges and the Law Lords who had to consider the bearing of the 
wan Brewery Co. v. King (1) upon Commissioners < / Inland Revenue v. Blott (2) 
lam clearly of the opinion that we need not follow the decision in the Sxvan Brewery 

Th V \. t,tR - 1 )’ bein £ a decision upon a particular Act and not of general application, 
inat being so, we are not embarrassed in considering whether we can follow Com- 
miss,oners of Inland Revenue v. Blott (2). The facts in Commissioners of Inland 
^■V l \ te v * ^ °! t ( 2 ) are identical with those in this case and the taxing statutes aTe 
jmilarly wo rded. By a majority in the House of Lords it has been held th at such an 

(0 (I 9 M) A. c. 231. (2) (1921) 2 A. C . ‘ 

(3) (1SS7) 12 App. Ca«. 383. 
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allotmen. of bonus shares to the members of a company, does not render the shares 
so allotted liable to be assessed for super-tax inasmuch as they are not a part of income 
but are an addition to capital. In my opinion, we ought to follow the decision in Com¬ 
missioners of Inland Revenue v. Blott (i) and I would, therefore, answer the question 
referred to us in the negative. 

NOTE. 

In Bin tty ^ C o. v. Commissioner of Income-tax (reported infra), 'he question of the assessabi- 
hty of bonus shares to super tax came up for decision before the High Court of Madras and the 
Court following the decision of the House of Lords in Dlott's case held the shares .>ot assessable 
as income, profits or gains’ of the shareholder. A similar question arose before the Supreme Court 
or the Inited States in Mark Eisner v. Maeomber (250 U. S. 1S9). The judgment of the Supreme 
Court is extracted below.—Ed. 

MARK EISNER v. MACOMBER. 

[252 U. S. 1S9.] 

The question which arose for the decision of the Supreme Court of the United States in the 
above case was as to the interpretation of the words “ incomes from whatever source derived” in the 
16th Amendment and to the taxability of stock dividend thereunder. A further question discussed in 
the case was as to the effect of an Act of Congress, the Revenue Act of September 8,1916 which inter 
aha stated : “That the term ‘dividends’, as used in this title shall be held to mean any distribution 
made or ordered to be made by a corporation out of its earnings or profits since March first, 
nineteen hundred and thirteen, and payable to its shareholders, whether in cash or in stocn of the 
corporation, • • • which stock dividend shall be considered income, to the amount of.its cash value." 
The 16th Amendment is as fellows : “The Congress shall have power to.levy and collect taxes on in¬ 
comes from whatever source: derived, without npportionm:nt among the several States, and without 
regard to any census or enumeration." 

The Supreme Court held by a majority judgment delivered by Pitney that a stock dividend 
is not income coming within the terms of the Federal Amendment (i6tb) and hence not taxable 
under the Revenue Act of 1916. The dissenting Judges were Mr. Justice Holmes, Mr. Justice Day, 
Mr. Justice Brandies ar.d Mr Justice Clarke. The Judgments contain a luminous and forceful 
discussion of the pros and cons of the question and the majority opinion was cited with approval 
by the House of Lords in Commissioners of Inland Revenue v. Blott. As the Supreme Court reports 
are not easily accessible here, copious extracts from the judgments are given below and it is hoped they 
will be found instructive in elucidating the solution of the vexed question of what is capital and what 
is interest.—Ed. 

JUDGMENT. 

MR. JCSTICE PITNKV delivered the opinion of the Court. 

* * . * * * * * $ 

The facts, in outline, are as follows : 

On January 1, 1916, the Standard Oil Company of California, a corporation of 
that State, out of an authorised capital stock of $10,000,000, had shares of stock out¬ 
standing, par value .$100 each, amounting in round figures to $50,000,000. In addition, 
it had surplus and undivided profits invested in plant, property, and business, and 
required for the purposes of the corporation, amounting to about S45,000,000, of 
which about $20,000,000 had been earned prior to March 1, 1913, the balance there¬ 
after. In January. 1916, in order to readjust the capitalization, the board of directors 
decided to issue additional shares sufficient to constitute a stock dividend of 50 per 
cent, of the outstanding stock, and to transfer from surplus account to capital stock 
account an amount equivalent to such issue. Appropriate resolutions were adopted, 
an amount equivalent to the par value of the proposed new stock was transferred 
accordingly, and the new stock duly issued against it and divided among the stock¬ 
holders. 

* * * * * * * 

The fundamental relation of “capital” to "income” has been much discussed by- 
economists, the former being likened to the tree or the land, the latter to the fruit or 
the crop ; the former depicted as a reservoir supplied from springs, the latter as the 
outlet stream to be measured by its flow during a period of time. For the present 


(1) (1921) 2 A. C. 171. 
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numose we require only a clear definition of the term “ income ” as used in common 
sS in o de r to determine its meaning in the Amendment; and. having formed also 
a P co“e'ci judgment as to the nature of a stock dividend, we shall find >t easy to dec.de 

the matter at issue. . , _ TV . j 

After examining dictionaries in common use (Bouvier s Law Diet. ; Standard 

Diet. • Webster’s Int. Diet. ; Century Diet.), we find little to add to the succinct defi¬ 
nition adopted in two cases arising under the Corporation Tax Act of August s, 1909 
(36 Stat. at L. 11, chap. 6), (Stratton’s Independence v. Iiowbert 231 L . S. 399. 415 ; 
c8 L ed. 28s 292 ; 34 Sup. Ct. Rep. 13b : Doyle v. Mitchell Ln.s. Co. 247 U. S. 179, 
185 ; 62 L. ed. 1054, i °59 ; 38 Sup. Ct. Rep. 467) *• “ Income may be Refined as the 

gain derived from capital, from labor, or from both combined, provided it be under¬ 
stood to include profit gained through a sale or conversion of capital assets, to which 
it was applied in the Doyle case (pp. 183, 185). 

Brief as it is, it indicates the characteristic and distinguishing attribute of in¬ 
come, essential for a correct solution of the present controversy. The Gavernment 
although basing its argument upon the definition as quoted, placed chief emphasis upon 
the word “ gain, ” which was extended to include a variety of meanings ; while the 
significance of the next three words was either overlooked or misconceived,— derived, 
—- from—capital —“ the gain — derived — from — capital ,” etc. Here we have the 
essential matter : not a gain accruing to capital, not a growth or increment of value 
in the investment ; but a gain, a profit, something of exchangeable value proceeding 
from the property, severed from the capital, however invested or employed, and cow- 
i,tg in , being “derived” that is, received or drawn by the recipient (the tax-payer) 
for his separate use, benefit, and disposal ; that is income derived from property. 
Nothing else answers the description. 

The same fundamental conception is clearly set forth in the 16th Amendment 
— 'incomes, from whatever source derived, ”—the essential thought being expressed 
with a conciseness and lucidity entirely in harmony with the form and style of the 
Constitution. 


Can a stock dividend, considering its essential character, be brought within the 
definition ? To answer this, regard must be had to the nature of a corporation and 
the stockholder’s relation to it. We refer, of course, to a corporation such as the one 
in the case at bar, organized for profit, and having a capital stock divided into shares 
to which a nominal or par value is attributed. 


Certainly the interest of the stockholder is a capital interest, and his certificates 
of stock are but the evidence of it. They state the number of shares to which he is 
entitled and indicate their par value and how the stock may be transferred. They 
show that he or his assignors, immediate or remote, have contributed capital to the 
enterprise, that he is entitled to a corresponding interest proportionate to the whole,— 
entitled to have the property and business of the company devoted during the corpo¬ 
rate existence to attainment of the common objects,—entitled to vote at stockholders’ 
meetings, to receive dividends out of the corporation’s profits if and when declared, 
and, in the event of liquidation, to receive a proportionate share of the net assets, if 
any, remaining after paying creditors. Short of liquidation, or until dividend declared, 
he has no right to withdraw any part of either capital or profits from the common 
enterprise; on the contrary, his interest pertains not to any part, divisible or 
indivisible, but to the entire assets, business, and affairs of the company. Nor 
is it the interest of an owner in the assets themselves, since the corporation has 
full title, legal and equitable, to the whole. The stockholder has the right to have 
the assets employed in the enterprise, with the incidental rights mentioned ; but, as 
stockholder, he has no right to withdraw, only the right to persist, subject to the risks 
of the enterprise, and looking only to dividends for his return. If he desires to 
dissociate himself from the company, he can do so only by disposing of his stock. 

.. ^ bf^k-keeping P ur Poses, the company acknowledges a liability in form to 

the stockholders equivalent to the aggregate par value of their stock, evidenced by 
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a capital stock account. ’ If profits have been made and not riivirfort 
additional book-keeping liabilities under the head of “ profit and loss ’’ 

hold fi e S ; S r! US ~ ’’ 0r the ,lke - None theseTowev^gts to the stock 

holders as a body, much less to any one of them, either a claim against tht 
concern for any particular portion of the assets or any share in them g 5 

the directors conclude that dividends shall be \rZl tZ pa^oTthfclpanv' 

n S a S vahle L ’ Ere£at d C ° n ’' n ° n , fUnd f ° r the purpose ' The dividend normally i 
payable m money, under exceptional crcumstances in some other divisible property 

and when so paid, then only (excluding, of course, a possible advantageous sale of 

h.s s ock or winding up of the company) does the stockholder realize a profit or gain 

which becomes his separate property, and thus derive income from the capital that he 
or his predecessor has invested. H nc 


In the present case, the corporation had surplus and undivided profits invested 
in plant, property, and business, and required for the purposes of the corporation 
amounting to about .S45.ooo.ooo, in addition to outstanding capital stock of 
•Sso 000,000. In this the case is not extraordinary. The profits of a corporation 
as they appear upon the balance sheet at the end of the year, need not be in the form 
of money on hand in excess of what is required to meet current liabilities and finance 
current operations of the company. Often, especially in a growing business, onh a 
part, sometimes a small part, of the year’s profits, is in pioperty capable of divi¬ 
sion ; the remainder having been absorbed in the acquisition of increased plant 
equipment, stock in trade, or accounts receivable, or in decrease-of outstanding liabi¬ 
lities. When only a part is available for dividends, the balance of the year’s profits 
is carried to the credit of undivided profits, or surplus, or some other account having like 
significance. If thereafter the company finds itself in funds beyond current needs, it 
may declare dividends out of such surplus or undivided profits ; otherwise it may g- 
on for years conducting a successful business, but requiring more and more working 
capital because of the extension of its operations, and therefore unable to declare 
dividends approximating, the amount of its profits. Thus the surplus may increase 
until it equals or even exceeds the par value of the outstanding capital stock. ' This 
may be adjusted upon the books in the mode adopted in the case at bar—by 
declaring a stock dividend. I his, however, is no more than a book adjustment, in 
essence not a dividend but rather the opposite ; no part of the assets of the company 
is separated from the common fund, nothing distributed except paper certificates that 
evidence an antecedent increase in the value of the stockholder’s capital interest 
resulting from an accumulation of profits by the company, but profits so far absorbed 
in the business as to render it impracticable to separate them for withdrawal and dis¬ 
tribution. In order to make the adjustment, a charge is made against surplus account 
with corresponding credit to the capital stock account, equal to the proposed “divi¬ 
dend ” ; the new stock is issued against this and the certificates delivered to the exis¬ 
ting stockholders in proportion to their previous holdings. This, however, is merely 
book-keeping that does not affect the aggregate assets of the corporation or its out¬ 
standing liabilities ; it affects only the form, not the essence, of the “liability” acknow¬ 
ledged by the corporation to its own shareholders, and this through a re-adjustment 
of accounts on one side of the balance sheet only, increasing “capital stock ’’ at the 
expense of “surplus ; "it does not alter the pre-existing proportionate interest of any 
stockholder, or increase the intrinsic value of his holding or of the aggregate holdings 
of the other stockholders as they stoocj before. The new certificates simply increase 
the number of the shares, with consequent dilution of the value of each share. 


A “stock dividend” shows that the company’s accumulated profits have been 
capitalized, instead of distributed to the stockholders or retained as surplus available 
for distribution in money or in kind should opportunity offer. Far from being a 
realization of profits of the stockholder, it tends rather to postpone such realization, 
in that the fund represented by the new stock has been transferred from the surplus 
to capital, and no longer is available for actual distribution. 
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The essential and controlling fact is that the stockholder has received nothing 
out of the company’s assets for his separate use and benefit; on the contrary, every dollar 
of his original investment, together with whatever accretions and accumulations have 
resulted from employment of his money and that of the other stockholders in the 
business of the company, still remains the property of the company, and subject to 
business risk which may result in wiping out the entire investment. Having regard 
to the very truth of the matter, to substance, and not to form, he has received no¬ 
thing that answers the definition of income within the meaning of the 16th Amend¬ 
ment. 

Being concerned only with the true character and effect of such a dividend 
when lawfully made, we lay aside the question whether in a particular case a stock 
dividend may be authorized by the local law governing the corporation, or whether 
the capitalization of profits may be the result of correct judgment and proper business 
policy on the part- of its management, and a due regard for the interests of the stock¬ 
holders. And we are considering the taxability of uona fide stock dividends only. 

We are clear that not only does a stock dividend really take nothing from the 
property of the corporation and add nothing to that of the shareholder, but that the 
antecedent accumulation of profits evidenced thereby, while indicating, that the share¬ 
holder is the richer because of an increase of his capital, at the same time shows he 
has not realized or received any income in the transaction. 


It is said that a stockholder may sell the new shares acquired in the stock 
dividend ; and so he may, if he can find a buyer. It is equally true that if he does 
sell, and in doing so realizes a profit, such profit, like any other, is income, and so far 
as it may have arisen since the 16th Amendment is taxable by Congress without 
apportionment. The same would be true were he to sell some of his original 
shares at a profit. But if a shareholder sells dividend stock, he necessarily disposes 
of a part of his capital interest, just as if he should sell a part of his old stock, 
either before or after the dividend. What he retains no longer entitles him to the same 
proportion of future dividends as before the sale. His part in the control of the company 
likewise is diminished. Thus if one holding $60,000 out of a total $1,00,000 the capi¬ 
tal stock of a corporation should receive, in common with other stockholders, a 50 per 
cent, stock dividend, and should sell his part, he thereby would be reduced from a 
majority to a minority stockholder, having six-fifteenths instead of six-tenths of the 
total stock outstanding. A corresponding and proportionate decrease in capital interest 
and in voting power would befall a minority holder should he sell dividend stock ; it being 
in the nature of things impossible for one to dispose of any part of such an issue with- 
out a proportionate disturbance of the distribution of the entire capital stock and a 
like diminution of the seller’s comparative voting power,—tha “right preservative of 
rights in the control of a corporation. - Yet, without selling, the shareholder, unless 
possessed of other resources, has not the wherewithal .to pay an income-tax upon the 
dividend stock. Nothing could more clearly show that to tax a stock dividend is to 
ax a capital increase, and not income, than this demonstration that in the nature of 
things it requires conversion of capital in order to pay the tax. 

Throughout the argument of the Government, in a variety of forms, runs the 
fundamental error already mentioned,—a 'failure to. appraise correctly the force of 

effec^to > ,r )™ ine ” as ?? ed in lhc l6th Amendment, or at least to give practical 
frnm r / huS ’ he ( f°ve r nm e nt c6ntends that the tax “is levied on income^erived 
from corporate earnings, when in truth the stockholder has “derived” nothing e W 
paper certificates which, so far as they have any effect deny him nresem *? pt 

in such earnings. It contends that the tax may be laid w len earnings 
by the stockholder,” whereas he has received none ; that the profits are “distrihutiJSnkv 
means of a stock dividend,” although a stock dividend distribute* ™ dlstrd)utedb y 
under the Act Of r 9 x6 “the tax is on the ; . tha * 

when in truth a stockholder has no such share, and receives none inT T T 8 !.* 

tha ‘ lhe Pr0fits are seated from his former capital, and he has 
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linn nf PreS fil' ting b 't in I: eS ' ted profits or E ains ’” whereas there has been no segiega- 

lon of profits nor has he any separate certificate representing a personal gain since 

the ^ rtlhCateS ' new and old ’ are alike in wha ‘ ‘hey represent,—a capital interest in 
the entire concerns of the corporation. 

We have no doubt of the power or duty of a court to look through the form of 
the corporation and determine the question of the stockholder’s right, in order to 
ascertain whether he has received income taxable by Congress without apportionment. 
But, looking through the form, we cannot disregard the essential truth disclosed : 
ignore the substantial difference between corporation and stockholder ; treat the entire 
organization as unreallook upon stockholders as partners, when they are not such ; 
treat them as having in equity a right to a partition of the corporate assets, when thev 
have none ; and indulge the fiction that they have received and realized a share of 
the profits of the company which in truth they have neither received nor realized. We 
must treat the corporation as a substantial entity separate from the stockholder, not 
only because such is the practical fact, but because it is only by recognizing such 
separateness that any dividend—even one paid in money or property—can be regarded 
as income of the stockholder. Did we regard corporation and stockholders as alto¬ 
gether identical, there would be no income except as the corporation acquired it : and 
while this would be taxable against the corporation as income under appropriate pro¬ 
visions of law, the individual stockholders could not be separately and additional^ 
taxed with respect to their several shares even when divided, since if there were entire 
identity between them and the company, they could not be regarded as receiving 
anything from it, any more than if one's money were to be removed from one pocket 
to another. 


Conceding that the mere issue of a stock dividend makes the recipient no 
richer than before, the Government nevertheless contends that the new certificates 
measure the extent to which the gains accumulated by the corporation have 
made him the richer. There are two insuperable difficulties with this: In 
the first place, it would depend upon how long he had held the stock, whether 
the stock dividend indicated the extent to which he had been enriched by the opera¬ 
tions of the company ; unless he had held it throughout such operations, the measure 
would not hold true. Secondly, and more important for present purposes, enrichment 
through increase in value of capital investment is not income in any proper meaning 
of the term. 


The complaint contains averments respecting the market prices of stock such 
as plaintiff held, based upon sales before and after the stock dividend, tending to show 
that the receipt of the additional shares did not substantially change the market value 
of her entire holdings. This tends to show that in this instance market quotations 
reflected intrinsic values, a thing they do not always do. But we regard the market 
prices of the securities as an unsafe criterion in an enquiry such as the present, when 
the question must be, not what will the thing sell for, but what is it in truth and in 
essence. 


It is said there is no difference in principle between a simple stock dividend and 
a case where stockholders use money received as cash dividends to purchase additional 
stock contemporaneously issued by the corporation. But an actual cash dividend, with 
a real option to the stockholder either to keep the money for his own or to reinvest il 
in new shares, would be as far removed as possible from a true stock dividend, such as 
the one we have under consideration, where nothing of value is taken from the com¬ 
pany's assets and transferred to the individual ownership of the several stockholders 
and thereby subjected to their disposal. 


The Government’s reliance upon the supposed analogy between a dividend ot 
the corporation’s own shares and one made by distributing shares owned by it in the 
stock of another company calls for no comment beyond the statement that the lattei 
distributes assets of the company among the shareholders, while the former does not , 
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and for no citation of authority except Peabody v. Eisner , 247 U. S. 347t 349, 3 So, 
62 L. ed. 1152. iiS 4 > 38 Sup. Ct. Rep. 546. 


Two recent decisions, proceeding from Courts of high jurisdiction, are cited in 
support of the position of the Government. 

Swan Brewery Co. v. Rex, (1914) A. C. 231; 83 L.J. I*, c. N. S. 134 , 110. L.T, 
N. S. 211 ; 30 T. L. R. 199, arose under the Dividend Duties Act of Western Aus¬ 
tralia,” which provided that ’‘dividend” should include "every dividend, profit, advan¬ 
tage, or gain intended to be paid or credited to or distributed among any members or 
directors of any company” except, etc. There was a stock dividend, the new shares 
being allotted among the shareholders pro rata ; and the question was whether this was 
a distribution of a dividend within the meaning of the Act. The Judicial Committee of 
the Privy Council sustained the dividend duty upon the ground that, although "in or¬ 
dinary language the new shares would not be called a dividend, nor would the allotment 
of them be a distribution of a dividend,” yet within the meaning of the Act, such new 
shares were an "advantage” to the recipients. There being no constitutional restric¬ 
tion upon the action of the law-making body, the case presented merely a question of 
statutory construction, and manifestly the decision is not a precedent for the guidance 
of this Court when acting under a duty to test an act of Congress by the limitations 
of a written consitution having superior force. 


In Tax Commrs. v. Putnam (Trefry v. Putnam) (1917) 227 Mass. 522; L. R. 
A. 1917 F, 806 ; 116 N. E. 904, it was held that the 44th Amendment to the Constitu¬ 
tion of Massachusetts, which conferred upon the legislature full power to tax incomes, 
“ must be interpreted as including every item which by any reasonable understanding 
can fairly be regarded as income” (pp. 526, 531) ; and that under it a stock dividend 
was taxable as income, the court saying (p. 535): "in essence the thing which has been 
done is to distribute a symbol representing an accumulation of profits, which instead of 
being paid out in cash, is invested in the business, thus augmenting its durable assets. 
In this aspect of the case the substance of the transaction is not different from what it 
would be if a cash dividend had been declared, with the privilege of subscription to an 
equivalent amount of new shares.” We cannot accept this reasoning. Evidently, in 
order to give a sufficiently broad sweep to the new taxing provision, it was deemed 
necessary to take the symbol for the substance, accumulation for distribution, capital 
accretion for its opposite ; while a case where money is paid into the hand of the stock¬ 
holder, with an option to buy new shares with it, followed by acceptance of the option, 
was regarded as identical in substance with a case where the stockholder receives no 
money and has no option. The Massachusetts Court was not under an obligation, like 
the one which binds us, of applying a constitutional amendment in the light of other 
constitutional provisions that stand in the way of extending it by construction. 


* * * * * * * 


Mk. JUSTICE BRANDEIS delivered the following dissenting opinion :— 

Financiers, with the aid of lawyers, devised long ago two different methods by 
whioh a corporation can, without increasing its indebtedness, keep for corporate pur¬ 
poses accumulated profits, and yet, in effect, distribute these profits among its stock¬ 
holders. One method is a simple one. The capital stock is increased ; the new stock 
is paid up with the accumulated profits ; and the new shares of paid-up stock are then 
distributed among the stockholders pro rata as a dividend. If the stockholder prefers 
ready money to increasing his holding of the stock in the company, he sells the new 
stock received as a dividend. The other method is slightly more complicated. Arrange¬ 
ments are made for an increase of stock to be offered to stockholders pro rata zt 
par, and, at the same time, for the payment of a cash dividend equal to the amount 
which the stockholder will be required to pay the company, if he avails himself of the 
right to subscribe for his pro rata of the new stock. If the stockholder takes the new 
. stock, as is expected, he may indorse the dividend check received to the corporation 
and thus pay for the new stock. In order to insure that all new stock so offered will 
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be taken, the price at which it is offered is fixed far below what it is believed will be 
its market value. If the stockholder prefers ready money to an increase of his hold¬ 
ings of stock, he may sell his right to take new stock pro rata , which is evidenced by 
an assignable instrument. In that event the purchaser of the rights re-pays to the cor¬ 
poration, as the subscription price of the new stock, an amount equal to that which it 
had paid as a cash dividend to the stockholder. 

* * * * * * * 

It thus appears that among financiers and investors the distribution of the 
stock by whichever method effected is called a stock dividend ; that the two methods 
by which accumulated profits are legally retained for corporate purposes and at the same 
time distributed as dividends are recognized by them to be equivalents ; and that the 
financial results to the corporation and to the stockholders of the two methods are sub¬ 
stantially the same—unless a difference results from the application of the Federal 
Income-tax law. 


First: The term income, when applied to the investment of the stockholder in 
a corporation, had, before the adoption of the 16th Amendment, been commonly under¬ 
stood to mean the returns from time to lime received by the stockholder from gains or 
earnings of the corporation. A dividend received by a stockholder from a corporation 
may be either in distribution of capital assets or in distribution of profits. Whether it 
is the one or the other is in no way affected by the medium in which it is paid, nor by 
the method or means through which the particular thing distributed as a dividend was 
procured. If the dividend is declared payable in cash, the money with which to pay 
it is ordinarily taken from surplus cash in the treasury. But (if there are profits legally 
available for distribution, and the law under which the company was incorporated so 
permits) the company may raise the money by discounting negotiable paper ; or by sel¬ 
ling bonds, scrip, or stock of another corporation then in the treasury ; or by selling its 
own bonds, scrip, or stock then in the treasury ; or by selling its own bonds, scrip, or 
stock issued expressly for that purpose. How the money shall be raised is wholly a 
matter of financial management. The manner in which it is raised in no way affects the 
question whether the dividend received by the stockholder is income or capital ; nor 
can it conceivably affect the question whether it is taxable as income. 


Likewise, whether a dividend declared payable from profits shall be paid in 
cash or in some other medium is also wholly a matter of financial management. If 
some other medium is decided upon, it is also wholly a question of financial manage¬ 
ment whether the distribution shall be. for instance, in bonds, scrip, or stock of another 
corporation or in issues of its own. And if the dividend is paid in its own issues, why 
should there be a difference in result dependent upon whether the distribution was 
made from such securities then in the treasury or from others to be created and issued 
l»v the company expressly for that purpose ? So far as the distribution may be made 
from its own issues of bonds, or preferred stock created expressly for the purpose, it 
clearlv would make no difference in the decision of the question whether the dividend 
was a distribution of profits, that the securities had to be created expressly for the 
purpose of distribution. If a dividend paid in securities of that nature represents a 
distribution of profits, Congress may, of course, tax it as income of the stockholder. Is 
the result different where the security distributed is common,stock ? 

Suppose that a corporation having power to buy and sell its own stock purcha¬ 
ses, in the interval between its regular dividend dates, with moneys derived from cur¬ 
rent profits, some of its own common stock as a temporary investment, intending at the 
time of purchase to sell it before the next dividend date, and to use the proceeds in 
paying dividends, but later, deeming it inadvisable either to sell this stock or to raise 
by borrowing the money necessary to pay the regular dividend in cash, declares a divi¬ 
dend payable in this stock : Can anyone doubt that in such a case the dividend in 
common stock would be income of the stockholder and constitutionally taxable as 
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such ? See Green v. Bissell , 79 Conn. 547 :. 3 L. K. A. (n. S.) .011 ; 118 Am. St. Rep 
x$6; 65 Atl. 1056; 9 Ann. Cas. 287; Lclund v. Htrydcn, 102 Mass. 542. And would it 
not likewise be income of the stockholder, subject to taxation, if the purpose of the 
company in buying the stock so distributed had been from the beginning to take it off 
the market and distribute it among the stockholders as a dividend, and the company 
actually did so ? And proceeding a short step further: Suppose that a corporation deci¬ 
ded to capitalize some of its accumulated profits by creating additional common stock 
and selling the same to raise working capital, but, after the stock has been issued and 
certificates therefor are delivered to the bankers for sale, general financial conditions 
make it undesirable to market the stock, and the company concludes that it is wiser to 
husband, for working capital, the cash which it had intended to use in paying stock¬ 
holders a dividend, and, instead, to pay the dividend in the common stock which it 
had planned to sell: Would not the stock so distributed be a distribution of profits, 
and hence, when received, be income of the stockholder, and taxable as such ? If this 
be conceded, why should it not be equally income of the stockholder, and taxable as 
such, if the common stock created by capitalising profits had been ,originally created 
for the express purpose of being distributed as a dividend to the stockholder who 
afterwards received it? 


Second: It has been said that a dividend payable in bonds or preferred stock 
created for the purpose of distributing profits may be income and taxable as such, but 
that the case is different where the distribution is in common stock created for that pur¬ 
pose. Various reasons are assigned for making this distinction. One is that the pro¬ 
portion of the stockholder’s ownership to the aggregate number of the shares of the 
company is not changed by the distribution. But that is equally true where the dividend 
is paid in its bonds or in its preferred stock. Furthermore, neither maintenance nor 
change in the proportionate ownership of a stockholder in a corporation has any bear¬ 
ing upon the question here involved. Another reason assigned is that the value of the 
old stock held is reduced approximately by the value of the new stock received, so that 
the stockholder, after receipt of the stock dividend, has no more than he had before it 
was paid. That is equally true whether the dividend be paid in cash or in other pro¬ 
perty ; for instance, bonds, scrip, or preferred stock of the company. The payment 
from profits of a large cash dividend, and even a small one, customarily lowers the 
then market value of stock because the undivided propeVty represented by each share 
has been correspondingly reduced. The argument which appears to be most strongly 
urged for the stockholders is, that when a stock dividend is made, no portion of the 
assets of the company is thereby segregated for the stockholder. But does the issue 
of new bonds or of preferred stock created for use as a dividend result in any segrega¬ 
tion of assets for the stockholder ? In each case he receives a piece of paper which enti¬ 
tles him to certain rights in the undivided property. Clearly, segregation of assets in 
a physical sense is not an essential of an income, he year’s gains of a partner are 
taxable as income, although there, likewise, no segregation of his share in the gains 
from that of his partners is had. 


I he objection that there has been no segregation is presented also in an ano- 
ther form. It is argued that until there is a segregation, the stockholder cannot know 
whether he has really received gains ; since the gains may be invested in plant or mer¬ 
chandise or other property and perhaps be later lost. But is not this equally true of 

the share of a partner in the year’s profits of the firm, or, indeed, of the profits of the 
individual who is engaged m business alone ? And is it not true, also, when dividends 
are paid in cash ? The gains of a business, whether conducted by an individual by a 
firm, or by a corporation, are ordinarily reinvested in large part. Many a cdsh dividend 
honest ydedared as a distribution of profits proves latfr to have been paid out of 

er T S 'll forecast P revent correct ascertainment of values Until a 

certainty SSSST hte" SSsS ^"ns ha^ S 
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necessarily periods and rules for determining whether there have been net profits,— 
that is, income or gains. They protect themselves from being seriously misled by adop¬ 
ting a system of depreciation charges and reserves. Then, they act upon their own 
determination whether profits have been made. Congress in legislating has wisely adop¬ 
ted their practices as its own rules of action. 

* * * * * * * 


[ 80 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Justice- Sir Jxoala Prasad Kt., and Mr. Justice Kulwant Sahay. 

[ 18th March 1924.] 

Sachchidananda Sinha. .. Assessee* 

v. 

Commissioner of Income-tax, Bihar 
and Orissa. 

Iiuome-tax Act (XI of 1922) Secs 33 & 14— Commissioner's powers of review-—Assessment tinder 
sec. 33 (2)— Reasonable opportunity , sufficiency of—If a question of law—Assesses's ioint family in¬ 
come assessed with personal income — Commissioner , if can be required to state a case. 

Where the Commissioner of Income-tax purporting tc act under section 33 of the Income-tax 
Act, ordered the Income-tax Officer to issue a supplementary demand upon the assessee and refused 
to review his order on the application of the assessee who contended that he was not given a reason¬ 
able opportunity of being heard against the supplementary assessment and that his income as a member 
of a joint family could not be assessed jointly with his personal income : 

Held , that under section 66 (1) of the Income-tax Act. the Court has power to call for a refe¬ 
rence and to require the Commissioner to state a case on the following questions of law arising in the 
case : 

(<») Whether the Commissioner of Income-tax having once passed an order under section 33 of 
the Act has power to review his own order on sufficient grounds being shown ? 

(O Whether the requirements of the proviso to section 33 (2) of the Act in regard to giving the 
assessee reasonable opportunity of being heard, have l>een complied with in this case ? 

( c ) Whether, in view of the provisions of section 14 of the Act, income derived as a member 
of a Hindu undivided family can be assessed jointly with the assessee’s personal income ? 

K, P. Jayaswal, for the assessee. 

Sultan Ahmed , Government Advocate, for the Crown. 

JUDGMENT. 

This is an application under section 66 of the Incoiqe-tax Act, 1922, praying that 
the Commissioner of Income-tax be called upon to state a case and refer it to the 
High Court for determination. 

It appears that the applicant, the Hon’ble Mr. S. Sinha, was assessed with in¬ 
come-tax for the year 1923-24 and the usual assessment form was issued on the 25th of 
May, 1923. That assessment was principally upon the salary of the applicant as 
Member of the Executive Council, Bihar and Orissa, and was made by the Income-tax 
Officer through whose authority and under whose signature the assessment form was 

issued. 

On the 12th October, 1923, the Commissioner of Income-tax wrote to Mr. Sinha 
as follows :— 

“ 1 have the honour to say that your return of income for the year 1922-23 does 
not show any income from house property which I understand you possess. If my 
information is correct, I would request you to furnish particulars of its bona fide 
annual value, by October 26th.” _ 


•(1924) I. L. R. 3 Pat 664 ; 2 Pat R. (Cr.) 122, 
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Mr. Sinha thought that the house referred to by the Commissioner was his newly 
built house at Patna, and in his letter of the 14th October, 1923, he explained the 
omission of house property from the return submitted by him as being due to the fact 
that he had removed to his new house only on the 1st of April, 1923, previous to which 
he was occupying a rented house. 

The Commissioner in his letter of the 23rd October, 1923, pointed out that the 
properties referred to in his previous letter were Mr. Sinha’s two houses : one at 
Allahabad and another in or near Simla. To this Mr. Sinha replied on the 6th of 
November, 1923, that he possessed a house at Allahabad (No. 7, Elgin Road) in which 
his mother and other members of his family had been residing since 1898 ; that his 
son has another house at Solon which he has inherited from his maternal grandfather. 
Mr. Sinha in his letter further offered to supply any additional information that the 
Commissioner might require. 


On the 13th December, 1923, the Commissioner of Income-tax wrote to Mr, 
Sinha stating that the annual letting value of his house at 7, Elgin Road, Allahabad,’ 
was ascertained to be R«. 2,400, and asked him to show cause under section 33 of the 
Indian Income-tax Act, 1922, by the 21st December, why the said sum of Rs. 2,400 
should not be added to Mr. Sinha’s income for the purpose of assessment to income- 
tax and super-tax. In reply to this, on the 20th December 1923 Mr. Sinha while “ on 
tour, as noted in his letter, wrote to the Commissioner stating that he was under the 
impression that all the payments in connection with his house at Allahabad were made 
at Allahabad but if the assessment of his Allahabad house was to be made at Patna 
he .vould have no objection to his being assessed on the value of that house. He fur¬ 
ther stated he would be returning to Patna on the 2nd January, 1924, when he would 
write to the Commissioner of Income-tax definitely on the subject and that in the mean¬ 
time he had wntten to his nephew at Allahabad making enquiries about the matter. 

Accordingly, on his return to Patna, Mr. Sinha wrote to the Commissioner on 
the 19th January, 1924, as follows :— 


^ In c .? n ^ nuatl ° n of sent to you from 9/3 Hungerford Street, Calcutta, 

tbe 20th December, 1923, I now write to say as the result of enquiries made by 

of incom^v'whT^ S recently made of my Allahabad house for the purpose 

VnS ? ,S WI, l penmt me to add that * looki ng into the law and 

fuHv knni c . onsideratlon the fa . cts and circumstances of the case which are not yet 

ment k ?n ^1° ^ ! m n ° l ? Wte SUre that my AIlahabad house is liable to assess- 
von J lrCUm nCCS ’ 11 S6 . emS t0 me that ft wouId be in the interests of justice 

on the subfec?’ >e ° PP ° rtumty of statin ^ views before you pass final orders 


HnnorJ 0 tWS tbe Commissioner of Income-tax. replied, as per his letter of the 23rd 

|l a<1 a,ready passed final orders in his case o„ a and 

The Commoner added " 0 ^ *° " vSew ‘ he ° rder a,read * P assed * hi »>- 

ed by W) of mat-° WeVer ’ P ° in * ° Ut ‘ hat When 1 gave you ,he opportunity (as requir- 

- — 

Of Income taTC'revie^rh-s F ' brUary ' ‘f^.Mr. Sinha applied to the Commissioner 

mziWmmm 

to refer it to the High Conrtfnr h! Co ™ mi ? Slon J;[ of In come-tax to state the case and 
points gh C0Urt f ° r determina tion. The reference is sought on the following 

under section 33*has powe^t?review 1 ? ° f Inc °j ne ' tax having once passed an order 
(^whether the reqtdxemeiTu oAhe'protdso to 8**0001^ 33Y^of tlw Im;ome-tax 



354 


INCOME TAX CASES. 


Act, in regard to giving the petitioner reasonable opportunity of being heard, have been 
complied with in this case ? 

(c) whether, in view of the provisions of section 14 of the Income-tax Act, 
income derivtd as a member of a Hindu undivided family can be assessed jointly with 
the petitioner’s personal income ? 

The first point is directed against the view of the Commissioner of Income-tax 
as to the power of reviewing his own order passed under section 33 of the Act. The 
Commissioner in his order refers probably to an instruction issued by the Inland Board 
of Revenue, contained in paragraph 76 of the Income-tax Manual at page in (a). 
The instruction runs as follows :— 

“ The power conferred by this section on a Commissioner can only be exercised 
once in any particular case. A Commissioner who has once passed an order in connec¬ 
tion with any case under section 33 cannot review that order even if he subsequently 
finds that he has made a mistake in passing such order.” 

The order in the present case was passed "by the Commissioner upon his own 
initiative, and there is no appeal from his order. It is contended by Mr. Jayaswal on 
behalf of Mr. Sinha, that unless the aggrieved party is allowed to have the order re¬ 
viewed by the Commissioner there is no remedy left to him and consequently the 
circular should not be allowed to override the principle that every Court or officer has 
power to review its or his own order on being convinced of its or his mistake. Mr. 
Jayaswal wants the authority of the circular to be tested. This is consequently a 
question of law which must be determined by the Court. 

The next question is based upon the proviso to section 33, clause (2), 
of the Act It is said that no reasonable opportunity was given to the appli 
rant of beine heard before the final order was passed by the -Commissioner on the 
22nd December, 1923. On the 13th December. 1923, the Commissioner wrote to 
Mr Sinha intimating him the estimated letting value of his house at Allahabad 
and asking him to show cause under section 33 why that value should not 
v d d „ d to his income in order to assesss additional tax and super-tax. This letter 
was written from Ranchi and was received by Mr. Sinha while on tour. The date fixed 
for the disposal of the case was the atst December, 1923- The letter did not state the 
nlace where the cause was to be shown. On the 20th December, 1923. Mr. Sinha 
wrote to the Commissioner of Income-tax stating that he was on tour ^nd that on 
his Return he would write in detail and virtually asked him to postpone the disposal of 
the matter until his return. The matter was disposed of on the 22nd December,^1923, 
afteMhe receipt of this letter of the 20th December. Mr. Jayaswal contends that 
no opportunity was given to Mr. Sinha of being heard before the matter was disposed of. 

The circumstances set forth above raise a question of law which justifies a 
reference by the Commissioner to the High Court for determination of point (b) men¬ 
tioned ab° Jast po . nt - s obvious i y a question of law upon which a reference is neces- 

Sa ^ * Hifrh Court’s power to call for a reference in this case, Mr. Jaya- 

As t0 the >J 1 2 principles underlying the decision of their Lordships of the 

sw J a !. h 1 aS ^ refer t r t l- 0 n ^coTrs/X^ and Company, Limited , v. Chief Reve- 
Judicial C°rn-teein^ A ^ ^ ^ Jn accordance with t he order passed on 

nue Authority of Bo V '• Comr ^j ss i on e r suo niotu under section 33 , the In- 
the 22nd December, 19 3 , y January 1924, the original assessment made by 

come-,ax Officer reused »‘* 9 ^^^ n the value of the house referred 
him and imposed an addrtiona assessme nt there could be no appeal either under 

to above. Against this ^ ^ assessment was made in pursuance 

section 3 i or 32 of the Ac ' P d * section 33. Under clause (1) of section 66 the 

of law that arose inthecasefor 

—- (,) , I. T C. 221 ; 47 Bom. 7d? 
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the opinion of the High Court. The Commissioner when moved by the assessee to 
make a reference refused to do so. We think that the High Court can in the circum¬ 
stances call for a reference. 

Accordingly, we call upon the Commissioner of Income-tax to state a case on 
all the three points (a), (b) and (c) mentioned above, setting forth the facts relating to 
the matters in question, and refer the same for the opinion of the High Court. 


[ 81 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Mr. Justice Coutts Trotter , Chief Justice and Mr. Justice Wallace. 

[21st March 1924.] 

Commissioner of Income-tax, Madras. .. Referring Officer. 

v. 

Nedungadi Bank, Ltd., Calicut, by its Secretary. .. Assessees. * 

Income-tax -Act ( XI of 1922) .S'. IO (2) (/or) — Company-—Business al'oioancc—Madras 
District Municipalities Act (V of 1920), .S'. 92— Tax on companies — Deduction , if allowable. 

Tax on companies levied under Sec. 92 of the Madras District Municipalities Aet.(V of 1920) 
can be deducted as a business allowance under Sec. 10 (2) (ix) of the Income-tax Act, in cal¬ 
culating the profits of a company for purposes of income-tax. Such a tax is in no sense an income or 
profession tax but is a compulsory toll or impost on trading companies, analogous to a licence fee, 
without paying which they are not permitted to trade, and the payment of such a tax is expenditure 
incurred solely for the purpose of earning profits and gains within the meaning of Sec. 10 (2) (ix). 

Smith v. Lion Brewery Co. (191 1) A. C. 150 ; Usher's Wiltshire Brewery, Ltd. v. Bruce , 
(1925) A. C. 433, Followed. 


Case [Referred Case No. 10 of 1923] stated under section 66 (2) of the 
Income-tax Act, XI of 1922, by the Commissioner of Income-tax, Madras, for the 
decision of the High Court. 

CASE. 


Under section 66 (2) of the Income-tax Act, I have the honour to refer the 
following question for the decision of the High Court : whether the company’s tax 
levied under section 92 of the Madras District Municipalities Act (V of ig2o)*mustbe 
deducted as a business allowance under section 10 (2) of the Income-tax Act. 

2. I admit that section 10 (2) (ix) might be so interpreted as to make the 
allowance permissible and that a question of law does arise. 


3. In my opinion the allowance is not admissible for the following reasons : 

(a) The legislature having specifically mentioned certain municipal taxes as 
admissible deductions under section 10(2) (viii), the inference is that they did not 
intend other taxes not specifically mentioned to be allowed as deductions. 

(b) I know that as a fact the legislature did not intend that company’s tax 
should be allowed. If their Lordships will refer to the proceedings of the Select Com¬ 
mittee and of the Legislative Assembly, they will find that the Madras Committee 

am? j ly recommended that a ” municipal taxes should be allowed and that the 
All India Income-tax Committee and the Select Committee definitely decided not to 
accept the. Madras recommendations and to exclude taxes other than those levied in 
respect of the premises used for the purposes of the business. The Hon’ble Sir 
Malcolm Hailey during the discussion on the Bill explained Government’s position as 


“Let us take the general taxable income of the country as a whole 

"endued H < a “ e f eeS ‘ iv f ., in towns - The low " them for certain servic 

fiT Y * l , rue that ? taxes them merel y for supplying water or light : 
taxes them for general municipal services. But we also tax them for certain swvfc. 


“ *- w.T?I: & MLT - > <■»*«> «•«• * 
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fn rpnf d ‘i We then } fo J the £ eneral protection of the country ; the contributor 
to central re\enues pays for the protection of the country and the major services 
which we carry on m its interest. The main question is really this : are you going to 
How the local tax-gatherer to have the first cut at the general taxable revenue f If 
} ? a U m are gulling to do so you must be prepared to make a very’ heavy sacrifice ; and I 
claim and I think the House will support me in claiming, that the major services 
must have the first claim on the general taxable capacity of the country.” 

(c) The departmental instructions are clear that the tax should not be allowed : 
Please see paragraphs 44 and 49 of the Income-tax Manual, pages 93 and 94. Such 
departmental instructions are a .legitimate guide in interpreting statutes if the 
language is held to be doubtful. Please see, Board of Revenue v. Ramanathan 
Chetty (1), Commissioner for.Special Purposes if Income-tax v. Pentsel (2). 


(d) If reference to the proceedings of the Jegislature is not permitted, I would 
urge that even confining ourselves wholly to the wording of the section, the company’s 
tax is not a permissible deduction. Section *o (2) (ix) confines the expenditure to 
be allowed to expenditure incurred solely for the purpose of earning the profits or 
gains. A company's tax is not incurred solely for that purpose. It is incurred in 
order to secure safety and convenience for the enjoyment of income. As the Hon’ble 
Mr. Justice Mullick has observed in Jyoti Prasad Singh Deo , In re (3) :— 


“Expenditure incurred for the purpose of earning an income or profits, means 
sums paid or liabilities incurred the purpose of which is to feed the spring from which 
the income is derived.” 


4. The assessee will no doubt lay stress on the difference between profession 
tax and the company tax. Under the old Municipal Act, IV of 1884, the only tax 
not levied directly on buildings, animals, servants, etc., was the profession tax which 
was levied roughly on the profits of the business or profession. Under the new 
District Municipalities Act the profession tax was split up into two, a company’s tax 
levied on the paid-up capital and the professional tax levied on the income. It is this 
splitting up of the old profession tax and the substitution of a tax levied on capital 
rather than on profits which has given the assessee some ground for his present con¬ 
tention.* The object of the splitting up was clear viz., to give the municipalities a con¬ 
stant source of revenue which would not depend on the fluctuations of trade. Such 
an amendment of a provincial law cannot be allowed to have the effect of depriving 
the Imperial Government of their revenue. Although the new company’s tax has to be 
paid whether profits are earned or not, it is not like a licence fee, a condition precedent 
to the creation of a source of income. It does not have to be paid until the company 
has carried on business for 60 days in the half year and like the old profession tax, it 
is incurred not solely to gain the profits of the business, but to receive the protection 
and security given to other citizens. 

Government Pleader (C. V. Anantakrishna Iyer), for the Referring Officer. 

T. V. Muthukrishna Iyer and S. Chinnaswami. for the assessees. 


JUDGMENT. 

1 This is a reference under section 66 (2) of the Income-tax Act, and the 
question for decision is whether tax on companies levied under section 92 of the 
Madras District Municipalities Act, V of 1920, may be deducted as a business al¬ 
lowance under section 10 (2), clause (ix) of the Income-tax Act. According to section 
92 of the District Municipalities Act, under notification of the Chairman every com¬ 
pany transacting business within the municipality for profit shall pay a half-yearly tax 
known as “ Tax on Companies ” on the scale shown in Schedule I\ , provided it has 
transacted business for more than 60 days in the half-year. Section 16 of Schedule 
IV lays down the method of assessme nt, from which it is clear that the assessment is 


(1) 1 I. T. C. 37 I 43 Mad. 75 

( 3 )« 


(2) (1891) A. C. 531. 
I. T. C. 103 ; 6 P. L. J. 62. 
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made on the paid-up capital of the company, although in certain cases if the head 
office or branch or principal office of the company is not in the municipality, and it 
is able to show certain figures of gross income, the tax on the paid-up capital is to 
some extent reduced. The penalty for non-payment of this tax is set out in section 
30 and subsequent sections of Schedule IV. It appears quite clear that this is a tax 
or a toll, not on profits or on income or on profession, since it is based not on the 
amount of profits or salary earned, but on the paid-up capital. It is, therefore, in no 
sense, an income or profession tax. It is a compulsory toll on such trading companies 
without which they are not permitted to carry on their trade for more than 60 days in 
any half-year. It is not strictly a licence fee, but it is nearer in analogy to that than 
it is to an income-tax. 


2. That being the nature of the tax or toll levied, the question is whether it 
is a species of expenditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning profits or gains. It is clearly not in the nature of 
capital expenditure, since it is not met out of capital and does not diminish the capital. 
Is it then an expenditure for any other purpose than for the purpose of earning profits 
or gains ? We are of opinion that it is not. It is not a tax on profits cr income but a 
necessary condition precedent to any earning of profits. It is an impost without pay¬ 
ing which the firm cannot trade within the municipality. 


3. Arguments by analogy from the fact that income-tax may not be deducted 
in calculating the income assessable to Indian income-tax are not of any help in this 
case, since this is in no sense an income-tax. The case quoted by the Government 
Pleader, viz., Chief Commissioner of Income-tax , v. The Eastern Ex¬ 
tension Australasia and China Telegraph Company , Ltd. (1) is therefore of no 
assistance. Another case quoted by him appears to us equally not in point. It is 
Ward and Company , Ltd. v. Commissioner of Taxes (2). There it was held that 
money spent by a brewery company in printing and distributing anti-prohibition literature 
was not “expenditure exclusively incurred in the production of the assessable income”, 
and therefore the company was not entitled to make the deduction, the ground of the 
decision being that such expenditure was not incurred in the production of the assess¬ 
able income but was expended with a view to influencing public opinion against taking 
a step which would have partly destroyed the earning of profit. In the case in 
Board of Revenue v. Muniswatni Chetty & Sons (3), a Bench of this Court 
to which one of us was a party, held that expenses for legal advice in a dispute bet¬ 
ween Government and the assessee regarding excess profits duty and in drawing up an 
income-tax return, could not be legitimately deducted. This case also does not seem 
to us to assist the decision of the present case. The only useful cases quoted before 
us are two English cases, Smith v. Lion Brewery Company (4) and Usher's 
Wiltshire Brewery, Ltd. v. Bruce (5), both of which support the assessee. These 
were cases decided under the English Income-tax Act, 1842, where a phrase not dis¬ 
similar to the phrase which we are now seeking to interpret had to be interpreted, 
namely, Money wholly and exclusively laid out or expended for the purpose of such 
trade.” In the former case a brewery company had, in order to extend their business, 
acquired certain licensed houses which they let out to tenants who covenanted to 
retail the company’s beer. By thus becoming landlords of those licensed premises the 
company had to pay a statutory levy imposed by the Licensing Act of 1904, sec¬ 
tion 3, and the question was whether such payment could legitimately be deducted in 
the estimate of the balance of profits and gains. The House of Lords which consisted 
ot four learned Lords was equally divided and the decision of the Court of Appeal in 
tavour of allowing the deduction was affirmed. One of the learned Judges, the Earl 
ot Halsbury, m that case lays down as a deciding factor ip the case that a person en- 
gaging m such a b usiness_must, if he carries on that business pay this tax ; it is the 


(Oil t. c. 120 ; 44 Mad. 489. 

(2) ( 1923 ) A. C. 145. 

(S> (1915) A.C 433. 


(3) 1 I. T. C. 227 ; 47 Mad. 653. 

( 4 ) (19*1) A. C. 150. 
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Act of the legislature which, makes him pay it, and it is not a thing that is open to 
his own will or option.’’Another learned Judge, Lord Atkinson, called it a compulsory 
levy and described it as an impost which “ must necessarily be paid in order to set up 
the system which is found to be vital to their trade prospects to set up.” In 
the second case, Usher's Wiltshire Brewery Company , Ltd. v. Bruce all 
the five learned judges composing the House followed the former case. That 
case is even stronger in the assessees favour than the Lion Brewery case. It was an¬ 
other instance of a brewery company acquiring and letting licensed houses to tied 
tenants, and it was there laid down that even expenses in respect of premium on fire 
insurances over these houses and premium on insurance against the loss of their 
licences for the sale of liquor were legitimate deductions in arriving at the assessable 
income. These were both cases of expenses properly, though voluntarily, incurred in 
the extension of the trade. The companies thought it necessary for the extension of 
their trade that they should become themselves the landlords of the retailing houses 
and thereby subjected themselves to the compulsory compensation levy. The present 
case seems to us an even stronger one. The payment of the compulsory levy to the 
municipality by way of the tax on companies is not merely for the purpose of exten¬ 
sion of trade but is a condition precedent to the exercise of the trade at all within 
the municipal boundaries. 

4. We are, therefore, clear that the payment of companies’ tax compulsorily 
levied on this company by the municipality is wholly and exclusively for purposes of 
the trade and that the object which that payment accomplishes is the same. The 
answer to the reference, therefore, is that the expenditure is incurred solely for the 
purpose of earning profits and gains, and we answer accordingly. 

5. Costs of the reference will be taxed as on the Original Side. The assessee 
will get his costs from Government. 


[ 82 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Mr. Justice Coutts Trotter , Chief Justice and 

Mr. Justice Ramesam. 

[27th March 1924 ] 

Commissioner of Income-tax, Madras. .. Referring Officer. 


v. 


Binny & Co. (Madras), Ltd. 


• • 


Assessees* 


Income-tax Act (XI of 1922)— Super-tax , liability for—Undivided profits capitalised—Bonus 
shares'issued out of accumulated profits—If assessable—Bonus shares , if income. 

Where the accumulated surplus profits of a limited liability company were capitalised under a 
special resolution of the company and instead of being distributed as dividend to the shareholders, 
were distributed as new shares to the shareholders in proportion to their original holdings m the 

company : _ . . 

Held , that the new shares thus issued were not assessable as income in the hands of the share¬ 
holders and super tax on their value could not be levied on the shareholders in receipt thereof. 

Case [Referred Case No. 1 of 1924] stated under section 66 (2) of the Income- 
tax Act for decision of the question whether the assessees, Messrs. Binny & Co. 
(Madras), Ltd., as a shareholder in the Deccan Sugar and Abkari Co., Ltd., are liable 
to pay super-tax on the value of bonus shares newly issued by the Deccan Sugar and 

Abkari Co., Ltd., in the year 1921. 

CASE. 

Under section 66 (2)'of the Indian Income-tax Act I have the honour to refer 
for the decision of the Hon’ble the Judges of the High Court the following question of 

(1924) I. L. R. 47 Mad. 837 ; 47 M. L. J. 242 1(1924) M - W. N.S31 ; 20 L. W.611 ; A. I. R. 
(1924) Mad. 802 ; 82 ind. Cas. 17# 
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COMMR., OF INCOME-TAX v. BINNY & CO. 

faw which arose in assessing Messrs. Binny & Co. (Madras) Ltd., in the year 1922- 

“ Whether the Company as a shareholder in the Deccan Sugar and Abkari 
Co., Ltd., is liable to pay super-tax on the value of bonus shares newly issued by the 
Deccan Sugar and Abkari Co., Ltd., in the year 1921. ” 

2. The essential facts of the case are as follows :— 

In the. course of the year 1921 the Deccan Sugar and Abkari Co., Ltd., decided 
to distribute its accumulated profits to the extent of Rs. 4,98,000 in the form of addi¬ 
tional shares to its shareholders. This was done by the following resolution :~ 

Special resolution passed 24-8-21. 

Confirmed 9-9-21. 

(1) That the existing capital of the Company be increased to Rs. 18,64,672 by 
the creation of 1,328 new shares of Rs. 37s each ; such new shares to rank pari 
passu in all respects with the existing ordinary shares of the Company. 

(2) That the sum of Rs. 4,98,000, part of the accumulated profits of the Com¬ 
pany shall not be divisible as dividend but shall be capitalised and carried to the cre¬ 
dit of the Company’s share capital account and deemed allocated to the holders of 
the Company’s 1,328 issued ordinary shares of Rs. 125 each in proportion to the num¬ 
ber of such issued ordinary shares held by them respectively and that the Directors be 
authorised and directed in consideration of such transfer and allocation, to allot and 
issue as fully paid to every holder of such 1,328 issued ordinary shares of Rs. 125 one 
of the said new ordinary shares of Rs. 375 each in respect of every such issued ordi¬ 
nary share of Rs. 125 each so held by him. 

(3) That each ordinary share of Rs. 375 so issued shall be consolidated with 
the ordinary share of Rs. 125 in respect of which it is so issued, so as to constitute 
therewith one ordinary share of Rs. 500 credited as fully paid. 

(4) That as incidental to the said consolidation the existing certificates of the 
said ordinary shares of Rs. 125 each be called in by the Directors and cancelled and 
that new certificates of the said ordinary shares of Rs. 500 each be issued subject to 
the provisions contained in the Articles of Association. 

Messrs. Binny & Co., (Madras) Ltd., were the holder%of 200 shares in the 
Deccan Sugar and Abkari Co., Ltd., to the face value of Rs. 125 each. In accordance 
with the resolution above, they received 200 shares of the face value of Rs. 500 each, 
i.e., they received Rs. 75,000 worth of newly issued shares. Adding Rs. 6,818, viz., 
income-tax at one anna four pies on these shares, the Assessing Officer held that 
Messrs. Binny & Co., had received an income of Rs. 81,818 and accordingly assessed 
them to super-tax on this amount. The Company appealed to the Commissioner con¬ 
tending that the new shares were capital to the shareholders, that the distribution did 
not increase the value of their holdings and did not place in their hands any sum in 
the nature of income. The Commissioner following a ruling by the late Sir William 
Meyer held that as the newly issued shares became the full property of the sharehol¬ 
ders, they w ere liable to super-tax. The assessees have applied for a reference to the 
High Court and I accordingly make the reference. 

3. In my opinion the shares in question are income in- the hands -of the share¬ 
holders. The Deccan Sugar and Abkari Co., Ltd., really distributed accumulated pro¬ 
fits in the shape of dividends to its shareholders, although the actual distribution' of 
dividends was concealed in the cancellation of old shares and the re-issue of new ones 
of a higher value. There was’ in reality a payment of money to the shareholders 
which amounted to income, profits or gains in their hands. I am aware that there 
are English decisions which support the petitioners’ claim, but as the most important 
of these, via., Inland Revenue Commissioners v. Blott and The Same v. Greenwood 
U;, revealed considerable difference of opinion between the Law Lords, it is considered 


(1) (1921) 2 A. C. 171. 
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desirable to have the question now at issue decided in an Indian Court in accordance 
with the wording of the Indian Income-tax Act. 

Nugent Grant , instructed by A 7 . L. M. Taylor , Attorney, for the assessees. 

Government Pleader (C. V. Ananthahrishna Iyer), for the Crown. 

JUDGMENT. 

COUTTS TROTTER C. J.—This is a reference by the Commissioner of In¬ 
come-tax which raises a very simple point in the sense that it can be put within a 
narrow compass on a very few undisputed facts ; in another sense it raises a subtle 
question of law, for it has given rise to a great variety of judicial opinion in very high 
quarters. 

.The facts are these. A company called the Deccan Sugar and Abkari 
Co., Limited, was incorporated in 1897 with a share capital of ten lakhs in shares of 
Rs. 500 face value each. In May 1908 the capital was increased to 22 lakhs by 
adding 7,000 preference shares of the A class of Rs. 100 face value each and 5,000 
preference shares of the B class also of Rs. 100 face value each. In 1908 in pursu¬ 
ance of a resolution passed in June, the ordinary share capital was reduced to 
Rs. 1,66,672, thus making the total capital of the company something over 13 lakhs. 
Messrs. Binny & Co., Limited, held 200 ordinary shares of Rs. 125 each in this com¬ 
pany. In 1921 the Deccan Company had on its books a surplus accumulation of 
profits undistributed of practically 5 lakhs of rupees. In July 1921, by a special 
resolution, which was confirmed in the following month, the articles of the company 
were amended, and the two important amendments were these. The first was a preli¬ 
minary one enabling the company, by a special resolution, to subdivide or consolidate 
its shares or any of them. The other was a new article, 133-A by which the company 
by a special resolution might at any time take to itself the power to capitalise undivi¬ 
ded profits or reserve fund ; and that is what purported to take place in this case. 
Each holder of a share of Rs. 125 became the holder of three additional shares. 
The capital of the company was increased by 1,328 shares of Rs. 375 each ; and 
therefore, the result was that Messrs. Binny &'|Co., for 200 shares of Rs. 125 each, got 
200 shares of Rs. 500 each, and in 1921 scrip carrying out that change of position was 

issued. 

The question we have to decide is whether this issue of new shares to the share¬ 
holders representing their share in the accumulated surplus is taxable as income. I 
propose to say very little about this matter, because, to my mind it crystalises for. our 
purposes into two questions. The first is, are we concluded by the decision of the 
Privy Council in Swan Brewery Co. v. Rex (1). The next is, is it desirable, if we 
are not covered by the Privy Council decision, to decide contrary to the majority of the 
House of Lords in Inland Revenue Commissioners v. Blott and Inland Revenue 
Commissioners v. Greenwood (2). 

It is best that' I should deal with the first contention at the outset. It is 
suggested that Sw in Brewery's case (1) directly covers the present point. But with 
great respect to certain observations of Lord Sumner in Blott's case (2), I am unable 
to say that it does cover. If it does, of course, we as an Indian Court are not at li¬ 
berty to any, as some of the members of the House of Lords did in B'ott’s case (2), 
that it was erroneously decided. If it does not decide the point 
finally for the House of Lords, it decides that finally and conclu¬ 
sively for this Court. That was a decision on an Act known as the Dividend 
Duties Act of Western Australia, which, to put it shortly, taxed dividends 
and contained a definition of “ dividends ” which covered “ every profit, advantage or 
gain intended to be paid or credited to or distributed among any members of any corn- 
pay.” It is quite obvious that a distribution of what was conveniently called bonus 
shares is an advantage to the shareholders, and, therefore, one may conclude that, 

(2) (1921) 2 A. C. 171. 


(■) (1914) A - C. 231. 
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on the words of the Act, their Lordships of the Privy Council had no option but to 
hold that this was a dividend within the meaning of the Act. Lord Sumner in deliver¬ 
ing the judgment of the Board said this : “ In ordinary language the new shares 

would not be called a dividend, nor would the allotment of them be a distribu¬ 
tion of a dividend.” (it has to be observed that what is made taxable by the 
Act is a dividend and nothing more). “The question in issue here,” His Lordship goes 
on, “ is whether or not the new shares were a dividend under the Act abovemcn- 
tioned.” If that judgment stood alone unexplained by any subsequent utterance 
of his Lordship, I should infer that not merely was it a decision on the words of that 
statute but that it was carefully confined to be a decision on the words of the Austra¬ 
lian statute with an intimation that, but for that statute, the word could not be capable 
of bearing the meaning required to be put upon it before the Crown could succeed. But 
in Blott’s case (1), Lord Sumner undoubtedly said that he had intended to lay down a 
wider principle which so far, as I can see, is this. Ever since the decision in T rtrvor 
v. Whitworth (2), in 1887 it has been the accepted law that a company cannot buy 
its own shares. 1 hat is used, as I follow the reasoning of LordjfSumner and Lord 
Dunedin, to found this contention : that, as a company cannot buy its own shares, 
that is to say, cannot pay its funds into ii$ own coffers and issue scrip to itself, 
what must be supposed to have taken place, as Lord Sumner says notionally, is that, 
although no such thing in fact happened, the company paid its profits over to the 
shareholder and that the shareholder repaid them and in return got scrip handed to 
him, which of course would give him *a share in the capital of the company. 
That reasoning is thus completely answered by the reasoning of Viscount Haldane 
and Viscount Finlay. I will refer very briefly to one or two passages in Lord 
hinlay s judgment at page 192 of the report. He say this : 


The general scope and effect of these transactions is beyond dispute. There 
was an increase in the capital of the company by the retention of the amounts avail- 
ab e for dividends. Though the number of shares was increased by the issue of the 
new preference shares to the ordinary shareholders, this "did not affect the proportions 

to which they were entitled in the undertaking and in any profits. All the share- 

holders received these new preference shares, so that the proportion in which they 

vh; K 1 ™ Zny - , P 5 ? fltS remained the same - * * * The use of the sums 

“ d be ? n av4l,a 5 le for dividend to ncrease capital would enable the company 

LrS- 01 l a f ger rL nd T J pro|itabie business, which might be expected to yield 

n JL_? ,VldendS * fhcse dividends, however, were to be in the future. So far as the 

' h W3S n ° 1 di I idend out of the accumulated profits 5 these 
were devoted to increasing the capital of the company.” Then again at page 194 : 

the a,ii:,i“L 0f thiS ° perat . ion ” (that is the one which he described) “was that 
the sharvhoM 6 b ,°?e S WaS reta ‘ ned by thc com P‘W as additional capital, and that 
shareholder^H*? new preference shares. No option was left to any particular 

shares h; the action of the company to take the preference 

the bonus h . aVC j* u f d f ° r the bonus m raon ey. as the resolution which gave 

rence shared - ^ 11 was to be satisfied by the distribution of p^e- 

sharehold^‘fnr th d circumstances it seems to me impossible to treat Urd 

back to thf r hC P , Urp ? se of su Per-tax as having received the bonus and paidit 
The n° COmpany to ^ retained as capital. They never received it at alL 

shncrsl A ? fT'* ™ , R ° W,att J ” put U ia Avenue Cornet 

«± as: a 


be pul in th W Th,t you S VZ d T ,gU - iShed Compaq, I think it might 

w^rthc S is hl thahZhe sued for h. 


«• (vjii) z A. C. 171. 

46 


2. (18S7) 12 App. Cas. 409. 
3 - (192s) 1 K. B. 114 at p. 133, 


362 


INCOME TAX CASES. 


dismissed, that is to say, when the whole conception that he is entitled to the dividend 
is one that the law refuses to countenance. That being so, it is enough for me to say 
that I think that this Court, having regard to the fact that the words of the Indian 
statute are, for all practical purposes, identical with those of the English statutes, 
should respectfully follow the opinion of the majority of the highest Court in the 
Empire, especially when that opinion was one confirming the unanimous decision of a 
very strong Court of Appeal of three very eminent Lords Justices. I should also like 
to add this, that I think it is extremely improbable that this arrangement about the 
distribution of these profits and the manner in which the transaction should be carried 
through was drafted here without reference to the English cases. I do not know whe¬ 
ther, at the time the resolution was drafted, the decision of the House of Lords was 
published but, at any rate, the decision of the Court of Appeal in Inland Revenue 
Comntissio tet's v. B'.ntt (1) was available. I have looked at that decision and 
it expresses the opinion that the case was concluded by the decision in Boitch 
v. Sproule (3), itself a House of Lords decision, and that opinion of the Court of 
Appeal must have been available to the learned gentleman who drafted these 
articles and amendments to articles. I also observe that both Viscount Haldane and 
Viscount Cave agreed with the Court of Appeal in thinking that the matter before 
them in B'clt’s case was concluded by the previous decision of the House of Lords. 
In these circumstances, although I have treated the matter as one of law, I think that 
it would be an undesirable and inequitable result if we had to come to any other con¬ 
clusion than that which I have arrived at. 


Our answer to the reference is that the company, Messrs Binny & Co., is not 
liable to pay super-tax on the value of shares newly issued by the Deccan Sugar a/id 
Abkari Company Ltd., in the year 1921. The Company will have its costs on the 
Original Side scale. 


RAMESAM J.—I agree. There are three features in this case as in Blott’s case 
(2), which make it difficult for a Court to say that the additional shares issued amount 
to income. The first is that there was no option to the shareholders, and it was not 
open to them, to sue for the additional dividend in the shape of cash or in the shape 
of other chattels or goods. The resolution of the Company compelled them to take it 
only in the form of additional shares and in no other. This feature was emphasized 
by all the Law Lords who formed the majority in Blott's case. 

The next feature which perhaps is a corollary from the first is this : The rela¬ 
tive situation of each shareholder to the other shareholders in the company remains 
unaltered. His proportion out of the total earnings that may be set apart for dis¬ 
tribution as dividends among the shareholders remains the same after this operation of 
the company. To explain it further—if, for instance, in any year, the amount of profits 
that is set apart as available for distribution among the shareholders is one lakh, the 
" proportion which a particular shareholder gets, remains the same after the increase in 
shares as before. If formerely a shareholder got 32 per cent, on shares of Ks. 125 
each, now he will be getting Rs. 40 for each share of Rs. 500 ; 1, e., 8 per cent, on 
shares of Rs. 500 ; the total income would be the same amount. 


The third feature which again may be regarded as a corollary from the other 
two is that the effect is the same as if the company passed a resolution for expanding 
its operations and for increasing its machinery. This has been Pointed out to 
count Finlay at page 196 in Inland Revenue Commissioners v. Blott (2). It is true 
that, as Lord Sumner points out, there was a payment in Bench v. Sproule -(3), 0 

dividend warrant was sent out in the form of a negotiable instrument, which, had . 1 

L p . n ni-psented oavinent must have been made. But this fact only served to distm 
guish Bouch 'v aprouU (3), from the case before the House of Lords in l^and 
ftJZn.e Co«,.»»s«o..ers v. Ulclt (2). If that distinction is emphas.zed, it follows 


(1) (.1920) 2 K. B. 6 .S 7 - 


(2) (1921) 2 A. C. 171. 
(?) (1887) A PP- Cas 
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that we ought to agree with the decision of the majority in B'otl's case (1). It may 
be that the effect of the operations in question by the company is to increase the 
yalue of a .share and, if a particular shareholder sells his enhanced share, he may 
realise more in the market as pointed out by Viscount Cave. This amounts to only 
•ealising his assets in the shape of capital and not in the shape of income. 

I agree with the answer proposed by my Lord. 


[ 83 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 
Before Justice Sir N. A*. Chalterjea , Mr. Justice Mukerji and 

Mr. Justice Chotzner. 

[28th May 19.>4.] 

Rogers Pyatt Shellac & Co. .. Asscssees* 


v. 


Secretary of State for India. 

Income-tax Act (X! of 1922) Section! 4. 6 and 42 (1 )—Income-tax Act {VII of 1918) Section.t 
• S nnd 33 ( t)—Foreign firm-Business connection with British India—Purchase of goods in India 
jr sale abroad—If assessable in India . 

The assessee, a company incorporated in the United States of America with branches and 
genetes in various places,-had a branch office in Calcutta for the purchase of gim, shellac and other 
ndian products. Thegoods purchased were either to be sold in the open market in America, or were 
n account of another company in America which paid the purchasing company a fixed percentage on 
te purchase plus expenses. The company had also a factory in the United Provinces where the 
tw produce purchased locally was worked into a form suitable for export to America. Vo sales 
ere conducted in India by the company. 

. m UeM i th atthe Company were liable to pty income-tax and super tax, having regard to the 
'ovisions of section 33 (1) read with sections 3 and 5 of the Income-tax Act (VII of 1918) and sec- 
°n 42 (i ) read with sections 4 and 6 of the Income-tax Act (XI of 1922). 

Board of Revenue v. Madras Export Co. 1 I. T. C. 194. Dissented from. 

C SH.aHd N. 71 , ; Croi.^r So,, v. Couth. 

•• 325 . Snudth &> Co. v. Greenwood, (1922) 1 A. C. 417, Distinguished. ' 

I r Re - ere " Ce T de ' v S r eCt i 0n SI of the rnc< ™e-‘« Act. VII of 1918, and section 66 
t the Income-tax Act, XI of 1922. 

Langford James with T. Ameer Ali , for the assessees. 

:rown. S ’ *' ° aS (AdVOCate ' General) and a fj - U///6r Standing Counsel), f or the 

JUDGMENT. 

eneal ^nd JEA * a . cas * s * ated by the Commissioner of Income-tax. 

II i™8 provisions of section 66 of Act XI of 1922 an d section S i of Aci 

me-vJ ^. 0g ^ rs , Pyatt Shellac Company is incorporated in the United States of 

» JEssas; zsttLv s *•-■> -»•«<. u. 

L - RSJCal - ,: 18 c - w - N «■*« 1 *c.L. J. MO,A.T^r^j-EST^, 

*») ( 19*0 * A. C. 171. 
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They were similarly assessed for the year 1922-23 and the tax was paid on the 
29th March, 1923. with a notice that they shall in all probability appeal against the 
assessment. On the 27th June, 1923, they made an appeal to the Assistant Commis¬ 
sioner of Income-tax against the assessment, and for refund of the amounts paid for 
income-tax and super-tax respectively for the year 1921-22. A similar petition was 
made with regard to the assessment for the next year. The Commissioner of Income- 
tax on the 13th October, 1923, however, confirmed the assessments. Thereafter the 
Commissioner of Income-tax, at the instance of the Company, made a reference under 
section 66 of Act XI of 1922 and section 51 of Act VII of 1918 as stated above. 

Th * reference was made under Act VII of 1918, as well as under Act XI of 1922, 
the reason being that the income-tax for 1921-22 was assessed and levied under Act 
\ II of 1918, and that ior 1922-23 under the new Act XI of 1922. The provisions of 
the two Acts are, generally speaking, similar with certain exceptions. 

Section 3 (1) of Act \ II of 1918 lays down : “Save as hereinafter provided, this 
Act shall apply to all income from whatever source it is derived if it accrues or arises 
or is received in British India or is under the provisions of this Act deemed to accrue 
or arise or to be received in British India.” By section 5, certain classes of income 
are chargeable to income-tax, and they include “ (iv) income derived from business.” 

Section 4 of Act XI of 1922 is similar to section 3 of Act VII of 1918, except 
that it says that the Act shall apply to all income, profits or gains as described or 
comprised in section 6. There is a sub-section (2) added to section 4 of the Act of 
1922 which was not in the Act of 1918, which will be referred to later. Section 6 of 
Act XI of 1922 is also similar to section 5 of Act VII of 1918, only that the word 
“heads” is used in the former instead of “ classes” in the latter and the item (iv) is 
described as “business” instead of “income derived from business ” as in Act VII of 
1918. Reading sections 4 and 6 of Act XI of 1922 (sections 3 and 5 of Act VII of 
1918) together, alUncome derived from “ business ” (1) accruing, arising or received 
in British India, or (-2) deemed under the provisions of the Act to accrue or arise or to 
be received in British India is taxable income. 

Now it is admitted that no part of the Company’s income accrued, arose or was 
received in British India. Section 33 (i)of the Act, however, provides that “in the 
case of any person residing out of British India all profits or gaiqs accruing 01 arising 
to such person whether directly or indirectly through or from any business connection 
in British India, shall be deemed to be income accruing or arising within British India 
and shall be chargeable to income-tax in the name of the agent of any such person, 
and such agent shall be deemed, for all the purposes of this Act, the assessee in res¬ 
pect of such income-tax.” The contention of the Government is that although the income 
neither actually accrued, arose nor was received in British India, such income, as laid 
down in section 33 (1) shall be deemed to be income accruing or arising within British 
India as it accrued or arose whether directly or indirectly through or from business 
connection in British India. In other words, the charging section (section 3) was 
enlarged by the provisions of section 33 (1). On the other hand it is contended on 
behalf of the Company that section 33 (1) is merely what is called a machinery 
section enacted for the purpose of laying down the mode in which the tax is to be 
levied in the case of a non-resident person, and providing that in such a case his agent 
is to be deemed to be the assessee in respect of the income-tax. 

Now sections 3 and 5 of the Act appear in Chapter I, which is headed taxable 
income.” Section 5 as stated above, enumerates the classes of income chargeable to 
income-tax, the “ (iv) ” class being " income derived from business.” Chapter IV of 
the Act headed “Liability in special cases ’’ contains a group of sections which provide 
that in the case of minors, lunatics, etc., or persons whose properties are managed by 
others, such as the Court of Wards, Administrator-General, etc., the income-tax would 
be levied and recoverable from the guardian, trustee, the Court of Wards, etc., as the 
case may be. There is no doubt that sections 31 and 32 are “machinery” sections. 
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Then comes section 33 ( 0 , the latter part of which lays down that a non-resident 
nerson shall be chargeable to income-tax in the name of the agent of any such person, 
and such agent shall be deemed to be, for the purposes of the Act, the assessee m 
respect of such income-tax. This part of section 33 (x). therefore, also is a machinery 
section. The question is whether the first part of the section is also a machinery section 
or a charging section. As already pointed out, section 3 provides that such income 
not only accruing, arising or received in British India, but also income which under 
the provisions of the Act is “deemed to accrue or arise or to be received in British 
India,” is taxable income. The first part of section 33 (0 lays down th * t in f me 
arising or accruing to a person residing out of British India, whether directly or 
indirectly, through or from any business connection in British India shall be deemed 
to be income accruing or arising within British India. Taking the language 
literally, it seems that income accruing or arising to a non-resident person in certain 
cases, though not actually accruing or arising within British India, shall be deemed to 
be income accruing or arising within British India, and reading section 33 
together with sections 3 and 5, such income is liable to tax. This, no doubt, wpuld 
extend far beyond what is recognised in England or had been recognised in British 
India previous to Act VII of 1918, as the territorial limit of taxation of income derived 
from business. 

On behalf of the Company, we have been referred to certain English cases and 
a case in the Madras High Court : The Board of Revenue v. The Madras -Export 
Company (1). 

In Sulley v. Attorney General (2), an American firm carried on a business in 
New York which consisted in the resale there of goods purchased on their account in 
England. One of the partners who resided in Nottingham transacted the business of 
the firm in England which consisted of purchasing and shipping goods for exportation 
but no money was received in England except from New York for purchasing the 
goods. The profits arose on the sale of the goods at an increased price in America. 
It was held that the firm did not exercise its trade in the United Kingdom so as to 
subject it to income-tax. 

Cockburn C. J., observed : “ Wherever a merchant is established, in the 

course of his operations his dealings must extend over various places ; he 
buys in one place and sells in another. But he has on© principal place in which he may 
be said to trade, viz., where his profits come home to him. That is where he exercises 
his trade. It would be very inconvenient if this were otherwise. If a man were liable 
to income-tax in every country in which his agents are established, it would lead to 
great injustice. The argument for the Crown must be carried to this extent, that 
merely buying goods in this country is a trade exercised here so as to subject the pur¬ 
chaser of the goods to income-tax.It wpuld be most impolitic thus to 

tax those who come here as customers. The subjects of a foreign state, not resident 
here, cannot be made amenable to our laws. How then are their profits to be made 
amenable to the fiscal law ? Simply by the provision that whosoever carries on the 
business and receives the profits here shall be assessed. But in the present case, no 
profits are received by the firm, or exist in this country.” 

A similar view was taken by the House of Lords in Grainger & Sou v. Gough 
(3). where it was held that a foreign merchant who canvasses through agents in the 
United Kingdom for orders for the sale of his merchandise to customers in the United 
Kingdom, does not exercise a trade in the United Kingdom within the meaning of the 
Income-tax Acts, so long as all contracts for the sale and all deliveries of the mer¬ 
chandise to customers are made in a foreign country. Lord Watson observed (at 
pages 340-341) : “ There may, in my opinion, be transactions by or on behalf of a 
foreign merchant in this country so intimately connected with his business abroad that 
without them it could not be successfully carried on, which are nevertheless insuffi- 

(1) 1 1 . T. C. 194 ; 46 Mad. 360. (2) (i860) 5 H and. N 711. 

(3) (>*96) A. C. 325. 
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cient to constitute an exercise of his trade within the meaning of Schedule D. In illus¬ 
tration of that view I may refer to Sulley v. Attorney.General (i), which was decided 
in the Exchequer Chamber by no less than six very eminent Judges.” 

I'he statutes under which the above cases were decided are the Income-tax 
Act, 1853, and the Income-tax Act, 1842. Chapter 34, section 2, Schedule D of Act 
of 1853 imposes a duty for and in respect of the annual profits or gains arising or 
accruing to any person whatever, whether a subject of Her Majesty or not, although 

not resident within the United Kingdom from.any trade.exercised 

within the United Kingdom,” and Chapter 35, section 41 of the Income-tax Act of 
1842 provides : Any person not resident in the United Kingdom whether a subject of 
Her Majesty or not shall be chargeable in the name of.any factor, agent or re¬ 
ceiver. having the receipt of any profits or gains arising as herein mentioned.” 

It will be seen that under the English Acts, it is essential that the profits should 
arise from the exexcise of the trade within the United Kingdom. In the Indian Acts 
(VII of 1918 and XI of 1922), however, in the case of any person residing out of Bri¬ 
tish India all profits or gains accruing or arising to such person whether directly or 
indirectly through or from any business connection in British India shall be deemed to 
be income accruing or arising within British India. There is no such provision in the 
English Acts, and that distinguishes the English Acts and the cases decided thereunder 
from the Indian Acts. 


In the case of Sniidth & Co. v. Greenwood (2), the appellants were a Danish firm 
resident in Copenhagen manufacturing and dealing in cement-making and other similar 
machinery which they exported all over the world. They had an office in London in 
charge of a qualified engineer who was their whole-time servant. He received enquiries 
for machinery such as the firm could supply, sent to Denmark particulars of the 
work which the machinery was required to do, including samples of materials to be 
dealt with, and when the machinery was supplied he was available to give the English 
purchaser the benefit of his experience in erecting it. The contracts between the firm 
and their customers were made in Copenhagen and the goods were shipped f. o. b. 
Copenhagen. It was held by Rowlatt J., that the place where a trade was exercised 
was the place where the transactions forming the alleged business were closed, in the 
case of a selling business by the sale of the commodity, and the profit thereby realised, 
and that therefore the firm exercised their trade in Denmark, and that they could not 
in respect of the same profits and gains exercise tljeir trade elsewhere. 


The question, therefore, viz., whether the profits arose from the exercise of trade 
within the United Kingdom was the same as that decided in the other two cases cited 
above. But the provisions of section 31, sub-section (2) of the Finance Act (No. 2) of 
1915 (s and 6 Geo. V. Ch. 89) were also considered in Sniidth & Co. v. Greenwood (2;. 
That section runs as follows : “ A non-resident person shall be chargeable m respect 

of any profits or gains arising whether directly or indirectly through or from any branch, 
factorship, agency, receivership or management and shall be so chargeable under section 
41 of the Income-tax Act, 1842, as amended by this section, in the name of the branch, 

factor, agent, receiver or manager.” 

Rowlatt J., observed : “The scope of this section is not very clear, but I am not 
prepared to hold that its effect is to bring into taxation profits made b V n0 ":^ es, ® ent * 
from a trade not exercised in the United Kingdom. To make an extension in the 
scheme of taxation of that magnitude and importance the Court is entitledl toUook fo 

words of clear and direct enactment.” In the Court of appea (3). I 
R„ observed: “Section 31 is only for the purpose of extending the operations“ 

4 , of the Income-tax Act, :84a. That section is not a charging section and only re 
lates to the method of charging persons who are made chargeable unde- 


(1) (1860)5 H. and N. 711- 

(2) (1920) 3 K. B. 27s : l« 9*0 3 k.b. 583 ; (* 9 22 ) 1 A - C * 4 ' 7 ‘ 

(3) (192O3K.B S? 3 atp. 591* 
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The duties mentioned in that section are the duties charged by Schedule D. It has been 
called only a machinery section, /.t\, a section which provides a method of carrying out 
the charge imposed by Schedule D. I think this is its effect, and the expression 
‘ machinery ' has no doubt often been used, and is convenient, but I think it has also 
often been used in a wider sense than was intended by those who first used it, and may 
be fallacious, and I prefer not to use it. Section 31, sub-section (1), I think, clearly does 
nothing more than extend the method provided by section 41 of carrying out the 
charge imposed by Schedule D, and it would be very strange if another sub-section of 
the same section imposed an entirely new charge not within the schedule at all. I agree 
with Rowlatt J., that such a thing, if intended, should be carried out with the greatest 
clearness, and that if a reasonable meaning can be given to the sub-section without pro¬ 
ducing that effect such a meaning should be given. I think this meaning can be given to 
it by adopting the construction suggested by the respondents, namely, that it merely 
points out or, so to speak, sums up the effect of section 41 of the Act of 1842 as ex¬ 
tended by section 31 of the Act of 1915, still keeping within the limits of the charge of 
Schedule D.” In the House of Lords (i^Lord Buckmaster referring to section 31 G) of 
the Finance Act of 1915, observed : “ The appellant argued that the effect of that 

sub-section is to extend the operation of Schedule D of the Act of 1853 and to render 
the respondents liable to be assessed for income-tax, even though upon the facts they 
did not exercise trade within the United Kingdom. I am unable to accept the argu¬ 
ment that the sub-section has that effect. It is, I think, important to remember the rule, 
which the Courts ought to obey, that, where it is desired to impose a new burden by 
way of taxation, it is essential that this intention should be stated in plain terms. The 
Courts cannot assent to the view that if a section in a taxing statute is of doubtful and 
ambiguous meaning, it is possible out of that ambiguity to extract a new and added 
obligation not formerly cast upon the taxpayer. Sub-section (2) here is at the best a 
sub-section of an extremely doubtful character, and I think there is very great weight 
m the argument that has been placed before your Lordships by Sir William Finlay and 
Mr. Bremner that, as the original charging power of the earlier statutes was derived 
r ° m ,, eir schedules, if it were desired to affect and alter the operation of those 
schedules some clearer and better reference should have been made to their terms than 

the obscure and indirect reference that must be found iff the section under considera¬ 
tion. 


*ke charging provisions of the English Income-tax Acts arc to be found in the 

Schedules, and Schedule D of the English Act of 1842 (s and 6 Viet., Ch. 35 which is 

similar to that of the English Act of 1918) provides that tax under that Schedule shall 
be charged in respect of— 

(<r) the annual profits or gains arising or accruing ; 

. to Person residing in Great Britain from any kind of property whatever 

whether situate in Great Britain or elsewhere ; and wnatever, 

mpnf l V ny P l rS °u res ^ ding in Great Britain ilom any profession, trade, employ- 
SSewhere ^id 0n ’ Whether the Same sha11 be res P ective, y carried on in Great Britain or 

(111) to any person whatever whether a subject of Her Maiestv or not 
not resident,within Great Britain, from any property whatever in Great Britain or frmn 
y profession, trade, employment or vocation exercised within Great Britain. 

Section 41 of the same Act provided as follows • “ And h*> it *. . 

trustee, guardian, tutor, curator or committee of any person being an fofanf’ «r 

mum mim 

Cx) (192a) 1 A. C. 417 at p. 421, 
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same amount as would be charged if such infant were of full age, or such married 
woman were sole, or such lunatic, idiot, or insane person were capable of acting for 
himself ; and any person not resident in Great Britain, whether a subject of Her Ma¬ 
jesty or not, shall be chargeable in the name of such trustee, guardian, tutor, curator 
or committee, or of any factor, agent or receiver having the receipt of any profits or 
gains arising as herein mentioned, and belonging to such person, in the like manner 
and to the like amount as would be charged if such person were resident in Great 
Britain, and in the actual receipt thereof; and every such trustee, guardian, 
tutor, curator, committee, agent or receiver shall be answerable for the doing of 
all such acts, matters and things as shall be required to be done by virtue of this 
Act in order to the assessing of any such person to the duties granted by this Act, 
and paying the same.” 

The Finance Act, (No. 2), 1915. 5 and 6 George V, Ch. 89, section 31, lays 
down :— 


(j) Section 41 of the Income-tax Act, 1842 (which relates to the charge 
of income-tax in special cases) shall, so far as it relates to the taxation of non-resi¬ 
dents, be extended,— 

(<7) so as to make non-resident persons chargeable to income-tax in the name 
of any branch or manager as well as in the name of any factor, agent or receiver ; and 

(6) so as to make non-resident persons so chargeable although the branch, 
factor, agent, receiver or manager may not have the receipt of the profits or gains of 
the non-resident. 

(2) A non-resident person shall be chargeable in respect of any profits or gains 
arising whether directly or indirectly through or from any branch, factorship, 
agency, receivership or management and shall be so chargeable under section 41 of the 
Income-tax Act, 1842, as amended by this section in the name of the branch, factor, 
agent, receiver or manager.” 


As pointed out by Lord Stemdale M. R. in Smidth & Co., v. Greenwood 
(1), the duties mentioned in section 31 (of the English Finance Act, 1915) 
are the duties charged under Schedule D (of the Income-tax Act of 1842) 
and sub-section (1) of section 31 “ does nothing more than extend the method 

provided by section 41 of carrying out the charge imposed by Schedule D, and 
it would be very strange if another sub-section of the same section [sub¬ 
section (2)] imposed an entirely new charge not within the Schedule at all ... . such 
a thing, if intended, should be carried out with the greatest clearness and that if a rea¬ 
sonable meaning can be given to the sub-section without producing that effect, such a 
meaning should be given.” It appears from the last part of Schedule D of the In¬ 
come-tax Act of 1842 that the profits or gains of a non-resident must arise from 
trade, etc., exercised within the United Kingdom, and, as Lord Sterndale M. R., 
says it merely points out or, so to speak, sums up the effect of section 41 of the Act 
of 1842 as extended by section 31 of the Act of 1915 keeping within 
of the charge of Schedule D. In other words the liability to tax is controlled by 
Schedule D under which it is essential that the profits should accrue or arise from 
trade, etc., exercised within the United Kingdom, and that the territorial limits impose , 
by Schedule D cannot be taken to have been induced (quere extended ?) unless by 
clear words to that effect. It is contended by the learned Advocate-General that the 
Indian Income-tax Act, VII of 1918, does not recognise the temtona. limit. Under 
section 3 of that Act, income in certain cases, for purposes of the Act, shall be * n 
to be profits accruing or arising or to be received in British India, which in ica es 
income in certain cases though not actually accruing, arising or received in Bnti 
India shall for the purposes of the Act be deemed to have accrued, arisen or been • 
ceivcd in British India. The Indian Act therefore differs from the English Act m thi 
respect. Although, therefore, section 31 (0 of the Indian Act, V H of 1918. » similar_to 

’ (1) (1921) 3 K. B. SS3 at p. 391- 
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section 31 of the English Finance Act,. 1915, there is the distinction that in the former 
there are no such words as appear in the latter, viz., “ shall be deemed to be income 
accfuiwi or arising within British India” 

The Madras High Court in the case of the Board of Revenue v. The dad fas 
Export Company (1), which in its facts is similar to the present case, has followed the 
English case of Sinuith & Co. v. Greenwood (2). It has held that section 33 (j) of 
the Indian Income-tax Act did not create a new category of income which would be 
charged under the Act in addition to incomes mentioned under section 5 as chargeable 
under the Act, but that section 33 (0 merely provided a machinery by which non-resi¬ 
dent foreigners (amongst others) trading in British India or having business connec¬ 
tion in British India could be taxed on income derived by them in British India. But 
the learned Judges do not appear to have noticed the difference between the Indian 
Act and the English Act in so far as the former lays down that certain profits though 
not arising or accruing in British India shall be deemed to arise or accrue in British 
India. 

There arc several matters, however, which have to be considered and which 
have been urged on behalf of the Company. The first is the position of section 33 in 
the Act. As stated above it comes under Chapter IV headed “liability in special 
cases.” It is to be observed that sections 31 and 32 dealing with certain special cases 
(.such as guardians of persons under disability, trustees, agents, or court of wards etc ) 
merely lay down that the tax is to be levied upon and recoverable from certaii per¬ 
sons, while section 33 (1) provides that with regard to non-resident persons, income in 
certain cases shall be deemed to be income accruing or arising within British India The 
provision would perhaps more appropriately come in after section 4 (2) of the Act XI 
of which deals with the converse case. “Profits and gains of a business accru- 
mg or arising without British India to a person resident in British India shall be deemed 

rn,r pro f fit . s . and S ams of the year in which they are received or brought into British 
India notwithstandmg the fact that they did not so accrue or arise in that year provi¬ 
ded that they are so received or brought in within three years of the end of the year 
in which they accrued or arose.” y 

hie in 3 ° f f h ? Aet . VU of u 19,8 which C0mes under Chapter I headed “ taxa¬ 
ble income expressly lays down that the Act shall apply not only to income accruing 

oflhif Art"« e -M ed ® ntish India ' butals ° suc h income which under the provisions 
of this Act is deemed to accrue, arise or to be received in British fndia.” That sec- 

ctual?v mP • “ m - P™ ns . in the Act according to which income though not 

Ua ' y d C :r S , ° r anS .n g m n BntlSh Indil sha11 be dcem ed to have so accrued or ari- 
, " d ,f a section m the subsequent part of the Act clearly lays down in what ases 

iea?s w^h S “tavahle d ' P™™ 0 " 5 be taken as incorporated in section 3 which 
ieals with taxable income, and the mere fact .that such provision could have been 

he meanlngTf lhe’p'rovt™ TlT' ° f ^ ** take a « effect, if 

India. ^ 

ncome under section 6 is "salaries,” and section 7 ( “) fays down "Anv innnn vk 

ss&tet sss ^“ *2 

said that sections 7 and 11 appear under Chapter III headpH* ‘‘I* lS may be 

^Uons 7 and m along withofhers ” a ^d 

ofin^mel to VI in section 6. That is stan d wl Tfl" toThos^tri^! 

(0 


f * r — - - 1 L T. C. 194 ; 46 Mad. 360. 

(2) [1920] 3 k. B. 2 7S 1 (1921) 3 K, B. 583 • (1922) 1 A. C. 417. 
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merely as illustrations of cases in which the income though not arising in British India 
shall be deemed to be chargeable with tax. 

The next point for consideration is that section 33 (1) speaks of profits or gains 
through of'from any business connection in British India, whereas section 5 merely 
mentions “income from business.” If by the expression “business connection ” in 
section 33 (1) was meant something different from “business” in section 5, then it would 
be going beyond the “classes of income” which alone according to section 5 are char¬ 
geable to income-tax. Section 6 of Act XI of 1922 uses the word “heads” instead of 
“classes.” The former expression seems to have been substituted to make it more com¬ 
prehensive, we think the same thing was meant by the two expressions “business” and 
‘business connection” and for this reason. Even if section 33 (1) be taken as a “ma¬ 
chinery” section, as contended on behalf of the Company, the agent cannot be charged 
with income-tax, nor can the agent be deemed the assessee in respect of the 
income-tax, unless the principal is chargeable. The principal is chargeable 
wi;h cax upon income from business ” and unless the expression * “business 
connection ” in section 33 (1) was used in the same sense as “ business ” in 
section 5, the principal cannot be charged and a fortiori the agent cannot 
be charged with the tax. The section accordingly even as a machinery section 
would be useless. The English Finance Act (No. 2) of 1915, section 31 (2), 
uses the words “through or from any branch, factorship, agency, receivership or mana¬ 
gement,” and the comprehensive expression “business connection” was probably used 
in the Indian Act to cover all those words. Then it is pointed out that the word 
“property” in section 42 (1) (which was notin the previous Act VII of 1918) indicates 
that the section could not but be a “machinery” section. It is contended that the 
profits of “property” in British India must accrue or arise in British India, and the 
fact that the profits of “property ” also shall in some cases be deemed to be profits 
accruing or arising in British India indicates that the section was merely intended to 
provide for the method in which the tax was to be realised. 

The word “property” seems to have been taken from the English Act, though 
the expression does not appear to have been considered in the English cases cited 
above. It is possible to conceive of cases where a property may be situate in British 
India and the profits thereof may accrue or arise out of British India. 

The English Income-tax Acts lay down a territorial limit. The Indian Act II 
of 1886 followed the English law, but in Act VII of 1918 and Act XI of 1922, the 
Indian Legislature appears to have gone beyond that limit. Whether that is politic and 
whether it contravenes the comity of nations, it is not for us to consider. We have to 
construe the Act, and having regard to the essential difference in language between the 
English and the Indian Acts upon the point under consideration, we are unable to follow 
the English authorities decided with reference to the English statutes, or the Madras 
case referred to above. We accordingly hold that the Company are liable to pay in¬ 
come-tax having regard to the provisions of section 33 (1) read with sections 3 and 5 
of Act VII of 1918, and section 42 (1) read with sections 4 and 6 of Act XI of 1922. 

So far as the factory at Wyndhamganj is concerned, it clearly comes within the 
Act. Admittedly there is a manufacturing branch qf the Company at that place, and 
under section 2, clause (3) of Act VII of 1918, "business” includes among other things 
any “manufacture.” The income therefore from such manufacture would be income 
from “business” and as such taxable under sections 3 and 5 of the Act. 

We make no order as to costs. 

CHOTZNEK J I agree. 

MUKERJI J.—I have read the judgment just now delivered by my leanied 
brother Chatterjea J., and I entirely agree in the conclusions he has arrived at. In 
view, however, of the importance of the questions involved I desire to make some fur¬ 
ther observations. 

Before dealing with the cases decided under the English statutes to which our 
attention has been drawn, I propose first of all to deal with the relevant provisions of 



ROGERS RVATT SHELLAC & CO. t>. SECRETARY OF STATE. 


37 * 


the Indian Acts. For this purpose, it is not very material to advert to the provisions 
of Act II of 1886, or the enactments which preceded the same or the subsequent amend¬ 
ments incorporated into the said Act by Act V of 1916 and Act XI of 1903. A perusal 
of the several enactments makes it clear that the Income-tax Act of 1918 (Act VII of 
1918) effected a radical change in the scheme and scope of operation of this branch 
of law. The Act of 1918 professes to be a consolidating and amending statute; on 
any point specifically dealt with in the Act the law is to ascertained by interpreting the 
language used in the statute in its natural meaning, uninfluenced by considerations 
derived from the previous state of the law: Admi nistrato--General v. Premlal Mul- 
lick (1), Narendra Nath Sarkar v. Kama' Basi li (2), and Rawdas v. Amir 
Chattd & -Co. (3). Reference to the previous state of the law would be permissible 
for the purpose of aiding in the construction of a new statute if any provision therein 
is of doubtful import : Bank of EngLrnd v. \'alcliat:o Bros. (4), Robinson v. 
Canadian Pacific Ry. (5), Mersey Docks v. Cameron (6). I propose, therefore, 
to deal with the questions which arise on this reference primarily in the light of the 
provisions of Act VII of 1918. The question as to what change, if any, was effected 
by Act XI of 1922 will be considered later. 

Reading section 3 (1) and section 5 of that Act it would appear quite clearly 
that the legislature expressly enacted that, save as otherwise provided by the Act, all 
income, that is to say, salaries, interest on securities, income derived from house pro¬ 
perty, income derived from business, professional earnings, and income derived from 
other sources is chargeable to income-tax, provided it accrues or arises or is received 
in British India, or is un'der the provisions of the Act, deemed- to accrue or arise or to 
be received in British India. 


The section is divided into two parts, the first part deals with a reality i.e 

where the income accrues or arises or is received in British India ; the second ’part 

. with a legal fiction, i.e., where the income is deemed to accrue or arise or be 

? r,t, j h India - A dose examination of the provisions of the Act discloses 

thlrn-* k n doeS J n0t pur P° rt to transform something unreal into real; the income is 

it uJ accr , ued ’° r ar,sen or been received ; the fiction.only fixes the place where 

to fn deemed as havin S accrued, arisen or been received; and the fiction is resorted 
to m order to make some person other than the beneficiary liable 

in Brilh? n ° £P Vi5i0n ir \ the Act under which income is deemed to be received 
under The j C 15 ° nly one P rovi3ton ' and that is contained in section 33 (i) 

^ V i° me ■" British India. Reading section, 

and , 3 3 (i) together it would appear that it is income which really accrues or 

or !?. r « eiyed in British India that is liable to tax ; by a fiction some tods of 

accrue oT arL a in C Briti^ reSident in BriUsh India ' is deemed to 

outside British H ? ,? dla (,gn ° rln ? the aapeet that it accrues or arises to a person 
Brkish lnd a AH these" r \ aUsmg the sa,ne from an agent resident in 

dhe r ct e or° r ind- Sen , at di , ffer f nt places ™ British In dia by reason of its havingVenthe 
where thp f f SU t ° f S ° me busm f ss connection there or outside British India 

thp Ant u,^ tima J transactlons producing the profits or gains took place but und^r 

H Cemed t0 ^ aV u aCCrUed ° r arisen in fi n^h IndTa soas 

very little assistance in determining what “ d “ section * afford 

ajtatutog^finH^e must tahe its ordinar y dictionary mSg-'C tht^g 

<*> (4) L.' R.' II C»': Jfo (P.C.) (!) (‘so v *' c 107 a< p - 

( 3 ) (*916) X L. R. 40 Horn. 630, at p. 636, (6) (.slj) „' H .' <*,, 
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in as the periodical produce of one’s work, business, lands or investments (considered in 
reference ,o its amount and commonly expressed in terms of money); annual or periodi¬ 
cal receipts accruing to a person or corporation” (Oxford Dictionary). The word clearly 
implies the idea of receipt, actual or constructive. The policy of the Act is to make 
ie amount taxable when it is paid or received either actually or constructively 
Accrues, arises and is received” are three distinct terms. .So far qc 


•p, 7. . . . rtlIU ***** aibo are not aenneci in the Act 

1 he ordinary dictionary meanings of these words have got to be taken as the meanings 
attaching to them. Accruing” is synonymous with “arising” in the sense of springing 
as a natural growth or result. 1'he three expressions “accrues,” “arises” and“is received” 
having been used in the section, strictly speaking “accrues” should not be taken as 
synonymous with arises” but in the distinct sense of growing up by way of addition or 
increase or as an accession or advantage ; while the word “arises” means comes into 
existence or notice or presents itself. The former connotes the idea of a growth or 
accumulation and the latter of the growth or accumulation with a tangible shape so as 
to be receivable. It is difficult to say that this distinction has been throughout main¬ 
tained in the Act and perhaps the two words seem to denote the same idea or ideas 
very similar, and the difference only lies in this that one is more appropriate than the 
other when applied to particular cases. It is clear, however, as pointed out by Fry L. 
J. in C ulquh uri v. Brooks (1) [this part of the decision not having been affected 
by the reversal of the decision by the House of Lords (2)], that both the 
words are used in contradistinction to the word receive” and indicate a right to receive. 
They represent a stage anterior to the point of time when the income becomes receiv¬ 
able and connote a character of the income which is more or less inchoate. 

One other matter need be referred to in connection with the section. What is 
sought to be taxed must be income and it cannot be taxed unless it has arrived at a stage 
when it can be called “income.” In order to determine whether it is taxable under the 
Act the place where it has accrued or has arisen or has been received has got to be 
ascertained. The section ignores the person and only takes into account the place 
where the income accrues, arises or is received. Income may accrue at one place, 
arise at another and be received at a third. Again it may accrue or arise in respect 
oj or out 0/ something situated at one place but accrue or arise to a person at a 
different place. 

To apply the provisions of sections 3(1) and 5 aforesaid to concrete cases, 
six different classes of cases will have to be taken into account, viz., where the income 
accrues in British India, where it is deemed to accrue in British India, where it arises 
in British India, where it is deemed to arise in British India, where it is received in 
British India and where it is deemed to be received in British India. Upon the plain 
meaning of the two sections aforesaid in all the above six classes of cases the income, 
provided it comes within one or other.of the classes of income mentioned in section 5 
and is not otherwise saved or excepted by the Act, is chargeable to tax. Once an 
income is found to exist it will have to be examined whether it has accrued or arisen 
or been received in British India. If so, it is chargeable. If not, the provisions of the 
Act will-have to be looked into to tind whether there is any provision under which it 
is deemed to accrue or arise or to be received in British India. 

Now of the six classes of cases aforesaid, the last two may be dealt with in 
very few words. If the income is received in British India no matter wherever it may 
have arisen or accrued, that is to say, if it is received by a resident in British India 
from sources that lie outside, it is taxable. If it is income derived from an outside 
source and is received outside British India by a person resident in British India, it is 
chargeable if this receipt outside is deemed under the Act to be receipt within British 
India. The Act does not expressly say what inc ome received by a person outside 

* . v,. (-*) ( iStfy) 14 App. Cas. 493- 


(l) (iSSS) *1 o. IS. I>. S- .<1 |» 
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British India shall be deemed to be received in British India so as to be chargeable to 
tax by the operation of section 3 (1). So far as receipt outside British India is con¬ 
cerned there are two instances where such receipt has been made chargeable. I he 
Act by section 10, sub-section (3), lias made provision for a particular case of this 
nature by enacting that professional fees paid in any part of India to a person ordi¬ 
narily resident in British India shall be deemed to be income chargeable under the head 
of professional earnings. By section 6, sub-section (2), any income which would be 
chargeable under the head of salaries if paid in British India shall.be deemed to be so 
chargeable if paid to a British subject or any subject or any servant of His Majesty 
in any part of India by Government or by a local authority established by the Governor- 
General in Council. I have not been able to discover any other provision in the Act 
by which income which is received outside British India (and which neither accrues 
nor arises in British India nor is deemed by the Act to accrue or arise in British India) 
has been made chargeable. Both these cases however are cases where the imposition 
may be justified by the consideration that in one the income has accrued to a person 
who is ordinarily a resident of British India and in the other it has accrued or arisen to 
a British subject ora servant of His Majesty and has been paid out of the British 
Indian Exchequer and has so accrued or arisen in British India. 

To turn, then, to the first four classes of cases, for the sake of brevity and 
convenience they may be dealt with as really of two kinds—the distinction between 
“ accruing " and “ arising ” being left out of account for the moment. Taking the 
cases of a resident and a non-resident separately in connection with accruing or 
arising of income as aforesaid, the position is this : If income accrues or arises in 
British India either to a resident or a non-resident it is chargeable ; for, as already- 
observed, section 3 does not make any distinction between residents and non-residents. 
In the case of a non-resident such or so much of his income as arises or accrues to 
him whether directly or indirectly from any business connection in British India, is 
under section 33 (1) to be deemed to accrue or arise in British India, and is so 
chargeable under the Indian Income-tax Act. It will be seen from the very nature 
of the cases contemplated by the section that no income which does not represent 
profits or gains, not (sic) accruing or arising in point of fact within British India has 
been made chargeable by this section, nor is a non-resident made liable by this section, 
as he is already liable by reason of section 3 of the Act. The profits or gains made 
chargeable are profits or gains which have accrued or arisen within British India. 
Section 33 (1),, therefore, in my opinion, does not go beyond section 3 in any respect ; 
it really makes no income chargeable which is not chargeable under section 3 ; it 
imposes no liability on a non-resident which is not imposed by section 3 ; it merely 
explains what kind of income, in fact arising or accruing in British India to a person re¬ 
sident outside, is to be deemed as arising-or accruing in British India for the purpose 
of the Act and provides for a method of realization, namely, by assessing the agent and 
holding him liable for payment of the tax. It is interesting to note that whereas in 
section 3 (1) it is the income that is charged to tax, in section 33 (1), the “ profits ” or 
gains ” are deemed to be the income so liable, indicating that only so much of the 
income as represents the profits or gains derived under conditions specified in the 
section are so deemed. 


The section, as I read it, only means that the non-resident assessee is to be 
made liable to tax for such profits or gains which accrue or arise to him directly or 
indirectly through or from any business connection within British India. He may have 
received the income outside British India ; it may have accrued or arisen to him 
while he was outside British India ; but the same or such parts of it as may be taken 
to be profits or gains accruing or arising through such connection is to be deemed as 
income accruing or arising in British India.and so chargeable to tax. In my opinion, 

m such cases it w, l have to be asoertained by the taxing authorities what profits o 

gams (out of the income made by such a person) accrued or arose to such person, 
directly or indirect)}, through or from any business connection in British India This 
to my mind is the plain interpretation of the statute. The accrual or arising of in- 
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come to a person is different to my mind from the receipt of the income by him, ahd 

the overlooking of this distinction in my opinion creates a confusion and makes the 
interpretation difficult. 

The argument that section 33 (1) is only a “ machinery section ” and should 
not be treated as a “ charging section ” loses all its force in the light of this inter¬ 
pretation. As already observed, the charging section in the Act is section 3. Section 
33(1) does not mean to travel beyond section 3. Its position in Chapter IV is not 
altogether undeserved as it really imposes a liability on the agent as a special case. 
1 he drafting of the section, however, is not free from defects. 

We are not concerned with the policy of the legislature or the question whether 
the statutes infringe any principles regarded sacred by the comity of nations. But at 
the same time I do not see how the above interpretation will lead to an unreasonable¬ 
ness or absurdity as it would only charge to tax profits or gains, which may be attri¬ 
butable to business connection in British India. It is obvious that if they are 
attributable to such connection there is no reason why they should not be legitimately 
charged to tax. It is sufficient to say that the imposition of a tax under circumstances 
such as these would not in any way militate against the well-known principle that the 
power of taxation of any State-is, of necessity, limited to persons, property or business 
within its territorial jurisdiction. 

1 his bring us to the next question as to what is meant by “ business connec¬ 
tion. By section 4 of the Act income derived from “ business ” is liable to tax. It 
has been argued that unless the income which is now sought to be charged amounts 
to income derived from business, it would not be chargeable under section 3 (1), and 
that section 33 (1) by enacting that profits and gains accruing or arising directly or 
indirectly through or from business connection with British India professes to make 
something chargeable which is not chargeable under section 3 read with section 5. The 
answer to this argument, however, is that section 5, clause (vi), includes “ income from 
all other sources’’ and b£ section n “ Income derived from all other sources” includes 
income and profits of ever}’ kind and from every source to which the Act applies if not 
included under any of the preceding heads, i.e., (i) to (v). But even if it be argued 
that “ income derived from all other sources ” may not refer to income of this descrip¬ 
tion—a question, with regard to which I do not wish to pronounce any definite 
opinion—I do not see why profits and gains from business connection should not be 
included in the general expression “ income derived from business” which is used in 
section 5. The expression, it must be admitted, is dangerously vague and it is much 
to be regretted that in a fiscal enactment a more precise expression has not been used. 
The meaning, however, does not admit of much doubt ; for the context shows that it 
is such gains or profits as may be calculated to have been made as being that part of 
the income of the non-resident which is attributable to the connection he has with 
a business in British India. The word “business” is one of large and indefinite 
import and connotes something which occupies attention and labour of a person for the 
purpose of profit. The word means almost anything which is an occupation or a duty 
requiring attention as distinguished from sport or pleasure and is used in the sense of an 
occupation continuously carried on for the purpose of profits : Smith v. Anderson (1). 
Rolls v. Miller (2), Commissioners of Inland Revenue v. Marine Steam Turbine 
Co. (3). A concern by reason of which one can be said to have connection with such 
an occupation is business connection. 

Act XI of 1922 emphasises the distinction between “income” and “ profits or 
gains ” by introducing “ profits or gains ” in section 4 which is the charging section 
corresponding to section 3 of Act VII of 1918, and instead of the expression classes 
of income ” and “ income derived from business” in section 5 of the latter Act, spea s 
of “ heads of income, profits and gains ” and “ business ” in section In section ** 
of. Act XI of 1922 we find the words “ business c onnection or property in tne place 

(1) (1880) IS Ch. n. 247 at p. 258. (2) (1884) *7 Cb - D : 7 ' at P* 88 ' 

(3) (1920) 1 K B. 193. 
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of the words “ business connection ” in the corresponding section 33 (0 of Act VII of 
1018 These amendments cast the net wider, by including profits or gains arising or 
accruing from property as well. It is not inconceivable as to how a non-resident can 
have profits or gains accrued to him through or from property in British India, e.g., if 
a property in British India is let out or the value of the property in British India is in¬ 
creased and profits or gains accrue or arise but accrue or arise to a non-resident, sec¬ 
tion 42 (1) will bring these profits and gains within the Act, they being deemed to 
have accrued or arisen within British India. Such profits or gains accrue in British 
India where the property is situate though they may acquire only a tangible shape 
where they are actually received. A further amendment in the shape of the introduc- 
tion of a sub-section, viz., sub-section (2), together with an explanation as to what is 
or is not to be deemed to be received into British India is also noticeable. 

Turning now to the English statutes, in Colquhoun v. Brooks (i), Lord Herschell 
observed : “ The Income-tax Acts themselves impose a territorial limit ; either that 

from which the taxable income is derived must be situate in the United Kingdom or 
the person whose income is to be taxed must be resident there.” This fundamental 
principle of the English statutes does not appear in Act VII of 1918 or Act XI of 1922. 
The question of residence does not arise, nor are any territorial limits recognised by 
the charging sections of the said Acts. Under the Income-tax Act, 1842 (5 and 6 Vic., 
Ch. 35) and the Income-tax Act, 1853 (16 and 17 Vic., Ch. 34). the duty is charged 
upon annual profits and gains in the nature of income from whatever source derived 
and is imposed under five schedules, A to E inclusive, which are framed to include all 
such sources of income. Schedule D, the operation of which is limited to the classes 
of-income not charged under any other schedule, charges to tax income for and in 
respect of the annual profits or gains arising or accruing to any person residing in the 
United Kingdom from any kind of property whatever, whether situate in the United 
Kingdom or.elsewhere and for and in respect of the annual profits or gains arising or 
accruing to any Person residing in the United Kingdom from any profession, trade, 
employment or vocation, whether the same shall be respectively carried on in the 
United Kingdom or elsewhere.” “ And for and in respect of the annual profits or 
gains arising or accruing to any person whatever, whether a subject of Her Majesty 
or not although not resident within the United Kingdom , from any property 
whatever in the United Kingdom or any profession, trade, employment or vocation 
exercised within the United Kingdom ” In the case of a non-resident, therefore, 
the question would arise as to whether the profits or gains have arisen or 
accrued to him from any trade exercised within the United Kingdom. In Sulley v. 
Attorney-General (2), it was held that wherever a merchant is established, in the 
course of his operations his dealings must extend over various places ; he buys in one 
place and sells in another ; but he has one principal place in' which he may be said to 
trade, viz., where his profits come home to him ; and that is where he exercises his 
trade. In the Indian statute the question where the trade is exercised does not come 
in at all. In Grainger and Son v. Gough (3), it was held that a foreign merchant who 
canvasses through agents in the United Kingdom for orders for the sale of his mer¬ 
chandise to customers in the United Kingdom does not exercise a trade in the United 
Kingdom within the meaning of the Income-tax Acts, so long as all contracts for the 
sale and all deliveries of the merchandise to customers are made in a foreign country. 
Lord Herschell in that case observed that there is a broad distinction between trading 
with a country and carrying on a trade within a country. Lord Watson observed that 
there may be transactions by or on behalf of a foreign merchant in one country so 
intimately connected with his business abroad that without them it cannot be suffi¬ 
ciently carried on, which are nevertheless insufficient to constitute an exercise of the 
trade within that country within the meaning of Schedule D. Lord Watson further 
went on to observe referring to the case of Sulley v, Attorney-General (2), as fol- 


(1) (1889) M App. Cas. 493 at p. 503. 
(a) (i860) 5 H and N. 711. 


(3) (1896) A. C. 325 
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lows : “The learned Judges recognised the principle that purchasing of stock in this 
country with the view of trading in it elsewhere does not of itself constitute an exercise 
of the trade in the United Kingdom, when that department of the business from 
which profits or gains are directly realized is carried on in another country.” These 
observations indicate that profits or gains may accrue or arise to a non-resident or may 
be realised or received by him in respect of business in a country which does not amount 
to exercise of trade in that countiy, and that such profits or gains may arise directly or 
indirectly. The English statutes by using the words “from any trade exercised within 
the United Kingdom” left such profits or gains free, while the Indian Acts using a 
different phraseology in their charging sections included them. By the terms of section 
33 (i) of Act VII of 1918 and section 42 (i)of Act XI of 1922 they are to be 
deemed to have accrued or arisen in British India for the purpose of making the 
resident agent responsible for the tax. Section 41 of the Act of 1842 may be read as 
follows : Any person not resident in the United Kingdom whether a subject of Her 
Majesty or not, shall be chargeable in the name of any factor, agent or receiver having 
the receipts of any profits or gains arising as herein mentioned. By section 31, sub¬ 
section (2) of the Finance Act (No. 2) of 1915. "A non-resident person shall be charge¬ 
able in respect of any profits or gains arising whether directly or indirectly, through 
or from any branch, factorship, agency, receivership or management and shall be 
so chargeable under section 41 of the Income-tax Act, 1842, as amended by this section, 
in the name of the branch, factor, agent, receiver or manager.” In Smidth and 
Co. v. Greenwood (1), the House of Lords affirmed the decision of Rowlatt J., in 
Smidth and Co. v. Gnenwo'd (2) and of the Court of Appeal (3). In that case 
it was held by the Court of Appeal that the sub-section was not a charging sub-section 
but that it merely summed up the effect of section 41 of the Act of 1842 as extended 
by sub-section (1) of section 31 of the Act of 1915. still keeping within the limits of 
Schedule D, and it was observed that to hold otherwise would be to hold that such an 
important alteration has been made in the basis of taxation as the abolition of the 
condition of exercise of trade within the United Kingdom before a person not^ there 
resident can be taxed. “To take the latter course,” Lord Sterndale observed, would 
be to violate the well-known canon of construction of taxing Acts that no one is to be 
taxed except by express words.” The Indian law does not proceed upon the basis of 
such a condition but upon the taxability of the income regarded from the point of view 
of the place where it accrues, arises or is received or is deemed to accrue, ^arise or be 
received under the Act. I am unable to assent to the view taken by the Madras 
High Court in the case of Board of Revenue v. The .si ad fas 

for it seems to me that the learned Judges in that case proceeded upon the supposition 
that the legislature intended no change from the earlier statutes which to a large'extent 

were modelled on the English statutes. That there is now a s “ b | tan ‘‘ a ^ [^Revenue v. 
clear, and has been recognised in the cases, amongst othersro , \ 

Ramantham Cl,city (s), In re AurnnRabnd Mills (6), and In re John & Co. W- 

An objection has been urged that to include income which d.d not anse or 
accrue in British India to a non-resident of British India would betomakeno actua 
but “notional” income chargeable. The taxability of notional income is an idea n 
foreign to the Act, for by section 8 of the Act bona fide annual v a lue “f property 
has been made assessable as being income which has accrued toprop ^ 

it may not have actually arisen from it. It is no ional m t has q actua||y 

has to be determined by calculation, but it is real m the sense 

accrued. 


In my opinion, therefore, the answers 
decision should be in the affirmative. 


to the questions submitted for our 
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The question as to how the profits or gains attributable to business connection 
in British India have to be calculated or ascertained is not a matter within the scope 
of this reference. The Board of Inland Revenue in the exercise of the powers con¬ 
ferred by section 59 of the Indian Income-tax Act (XI of 1922) have framed certain 
rules. Rule 33 runs as follows:—“ In any case in which the Income-tax Officer 
is of opinion that the actual amount of the income profits or gains accruing or arising 
to any person residing out of British India whether directly or indirectly through or from 
any business connection in British India cannot be ascertained, the amount of such 
income, profits or gains for the purpose of assessment to income-tax may be calculated 
on such percentage of the turn-over so accruing or arising ^ the Income-tax Officer 
may consider to be reasonable, or an amount which bears the same proportion to 
the total profits of the business of such person (such profits being computed in 
accordance with the provisions of the Indian Income-tax Act), as the receipts so 
accruing or arising bear to the total receipts of the business, or in such other manner 
as the Income-tax Officer may deem suitable." The rule is drawn from the English 
statutes and its sufficiency or validity is not a matter for our consideration in this 
reference. 


[ 84 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 


Anwar Ali. 


Before M »*. Justice Cart *. 
[5th June 1924.] 


Appellant* 



Tafozal Ahmed. .. Respondent. 

Income-tax Act (XI of 1922) Section 54—. Income-tax returns—Strangers if entitled to certi - 
tied copies—Admissibility m evidence—Indian Evidence Act (i of 1872) sections 65 and 74. 

Certified copies of income-tax returns obtained by a person other than the assessee axe not 
admissible in evidence, as section 54 of the Income-tax Act prohibits the issue ofsuch copies. 

Special Civil Second Appeal No. 284 of 1923 against the decree of the District 
Court of Tavoy in Civil Appeal No. 34 of 1923. 

Barnabas , for the appellant. 

Clifton , for the respondent. 


JUDGMENT. 

One question arises which, while of no importance in this case itself is of 
considerable importance generally. 

The defendant obtained from the Income-tax Office at Tavoy, copies one 
uncertified and two certified, of income-tax returns made by the plaintiff. These 
were filed and were admitted in evidence by the Sub-divisional Judge. The District 
Judge pointed out that since these documents are confidential, copies should not have 
been issued but then said that since they had been obtained he could not find any¬ 
thing to render them inadmissible in evidence. This is the wrong way to loolc atit 
11 is tor the person tendering documentary evidence to’ show that it is admissible. 

The uncertified copy was, of course, clearly inadmissible in any circumstances 

* k C certifie ^ c °P ies * secti ™ 65 of the Evidence Act peSS^SSSSSS 

ev dence to be given of documents in certain cases. One of these is set out in clau^ 

t, .. to ™ SSEaUfi:Eiftodt 1 ,: ETSiT &£ 
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Section 76 provides for the issue of certified copies of public documents, but 
it allows the issue only to a person who has a right to inspect the document. It does 
not therefore authorise the issue of certified copies of income-tax returns, which no 
private person has a right to inspect. The next section 77 allows the production in 
evidence of •“ such ” certified copies. This clearly means only such copies as are 
lawfully issued under section 76 and does not make admissible copies which have 
been unlawfully issued and certified. 

Section 54 of the Income-tax Act, 1922, makes it clear that the issue of these 
copies was unlawful, and makes the disclosure of any particulars contained in the 
return an offence punishable with six months’ imprisonment. There can be no 
doubt therefore that the copies were not admissible in evidence. 


[8a] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Walsh K. C., Acting Chief Justice and 

Mr. Justice Ryves. 

[13th June 1924]. 

In the matter of Messrs. Lachman Das, Narain Das of Cawnpore .. Assessee* 

Income-tax Act (~XI of 1922) section 4 Ct. (3) — Registered partnership business—Portion of 
Profits devoted to charitable purposes—Charity registered as a partner—Whether exempt from income- 
tax. 

Under a deed of partnership registered under section 2 (14) of the Income-tax Act, it was 
provided that the partners in the business were four persons holding shares in different proportions 
and one of such partners as specified therein ^as a temple in Muttra. In substance, it was a dedica¬ 
tion by the three active members of the firm of a share of the profits of their business to charitable 
purposes. On an assessment to income-tax, it was argued that the amount of profits allocated to 
charity was not taxable, as being devoted to religious or charitable purposes. 

Held , that this income was not derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes and therefore was not exempt from assessment under cl. (3) 
(i) of section 4 of the Income-tax Act. 

Reference [Miscellaneous Case No. 245 of 1924] under section 66 of the 
Income-tax Act, XI of 1922, submitted by the Commissioner of Income-tax, United 
Provinces, by letter No. 229-I. T., dated the 30th April and 1st May 1924. 


CASE. 

This is a case of reference to the High Court under section 66 of the Indian 
Income-tax Act, 1922, at the instance of the firm of Lachman Das, Narain Das, of 
Cawnpore regarding their assessment to income-tax for the year 1923-24. 

2. The firm was assessed by the Income-tax Officer, Cawnpore, the heads of 

income coming under assessment being (a) business and (b) property. The ? 
against the assessment and the appeal was heard by the Assistant Commissioner of 

Income-tax, Cawnpore. 


3. The firm purports to consist of four partners :— 

(1) Madan Gopal, to the extent of seven annas in the rupee ; 

(2) Benarsi Das, to the extent of three annas in the rupee ; 

(3) Kunji Lai, to the extent of three annas in the rupee ; 

(4) A “charity account” to the extent of three annas sn the rupee. 

4 The Income-tax Officer refused to regard the fourth partner as a P" 1 "" 
at all and treated the whole of 

three partners. 1 he Income-tax Officer also V ) J ma hua seed ( gnllu ) and 

:^' e sifd r (" (tTdi'sallow^d Yaffil terns, and (3) included certain profits from 
cotton contracts among the profits which he assessed. „ Income- 


tax umcererrcu - - -- _ „ a.. ,,, . 

- 6g . 22 A - L . j. 9 „ ; 5 L. R. A. 640 1 A. I. R. <•«> A**- 

84 Inu. Cas. 207. 
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not holding it to be an irrevocable trust, and (2) that the lower court was not justified 
under the law in dividing the whole profits into 13 parts only.” It further challenged 
the decision of the Income-tax Officer regarding the rejection of the books, the dis¬ 
allowance of the items in question, and the inclusion of the profits from cotton con¬ 
tracts. The appeal was rejected. A reference is now demanded to the High Court 
on the same points. The petition is a long one, but at the first hearing before me Mr. 
Boys, Barrister-at-Law, who represented the firm ignored several matters and asked that 
the reference should be on the following points which may be stated as follows :— 

(1) (a) That the so-called charity partnership has been wrongly ignored, that 
the Assistant Commissioner of Income-tax has erred in holding that the charity ac¬ 
count was not an irrevocable trust ; 

(b) that the amount of interest paid on the funds of the charity account was 
wrongly disallowed ; 

(2) that the Income-tax Officer was not entitled to reject a portion of the 
books of the firm and to frame his own estimate of the income relating to the account 
of mahua seed and rape seed ; 

(3) that the following sums were wrongly disallowed:— 

GO Rs, 1,000 spent at Jodhpur in connection with the business of the firm, 

(6) a loss of R. 2,263 incurred in connection with a brick-kiln ; and 

(4) that profits arising from cotton contracts were wrongly included when 
certain losses on similar transactions in the preceding year had been disallowed. I 
shall deal with these points seriatim. 


6. A copy of the partnership agreement executed between Madan Gopal, 
Benarsi Das and Kunji Lai is attached to this reference. It appears that these three 
persons are related to each other although they are separate. They are the authors of 
the trust and are also the trustees. Their shares are, as already stated, seven annas 
three anpas, and three annas respectively, while the remaining three annas have been 
allotted for the purpose of charity. There are no separate trustees, but it is claimed 

A. at f f he , who,e °j. the P rot i; s of the charity share must be made over, whether in cash 
(.that is, by expenditure on chanty ’) or by credit entry or partly by each method 
exactly as in the case of a bank making a payment which it has to make to a custo-’ 
mer. I he effect is that, after expenditure is met, the balance is carried to a reserve 
account in the name of the fourth partner on which interest is charged and against 
which any losses are debited if, and when, they arise. ^ 

, . J* J he P° mt a t issue, and the one referred for decision of the High Court 

ocThe ln^ome 6 CO " Stltu * e f d under th . e Partnership deed is a firm for the purpose 

of the Income-tax Act. Except for the existence of the deed, the position is exactly 

the same as m any other firm where the proprietors consider it a duty incumbent on 

the^onr^ 1 h lbute * p0rtl0n of 1their P«>fit» in charity. The three secular partners in 

co , nst > tuled themselves as trustees for the fourth partner. Tteycan 
assign for the use of that partner, so to speak, as much or as little 0 c ^ 

If they dissolve the partnership and divide the assets the so ralleH h p ease ‘ 

no status whatsoever for recovering anything which mly have Keen 
behalf. No capital has been put in the business hv The non , Set aslde on its 
the event of loss in any year, !he Tatter only sharedin Lm ^ T P" 1 ""* and in 
so-called reserve fund The whole arrlngement T one Tor s‘ gh ‘ h f Creation o£ a 
ners an allocation of a definite portion of the income fn f ° cunn 6 as behveen part- 

firm, as it purports to be constituted has no Peniiin/p P 'T SeS °r Charity ; and the 

the three working partners and no other and the 1 I . t r< - ally consists of 

*39 Of the India! Contract Act which d^nes a TitneXTTs ‘ d °7 ■ in se «l°" 

subsists between persons who have agreed to combine ^ re ^ atl <>n which 

some business, and to share the profits thereof between twTeTn^isV* ^ 

created®' ^ has been 

cannot be said that it is effective if the three trustees 1 USOry trus *- It 

well known that trusts in India are somewhat lightly retried. ^ aCt,0 “ ^ '* iS 
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9 - In my opinion, therefore, the assessing and appellate authorities acted 

correctly in refusing to recognise the fourth partner and in bringing all the profits to 

charge in accordance with the respective interests in the firm of the three working 
partners. - 6 

r°. Subsidiary to the foregoing, and dependent on the finding of the High 
Court regarding it, is the point named in paragraph 5 (1) (b) above, namely, whether 
interest on the sum to the credit of “charity” in the firm has been properly disallowed. 

11. With reference to the remaining points on which a reference is demanded, 
I am unable to state the case for the reason that, in my opinion, no question of law 
arises. If the High Court directs that a case be stated, I will do so at length, but I 
may briefly give my reasons for the view which I hold. 

[Paragraphs 12 to 15 are omitted as not necessary for this report.] 

Ptury Lai Ba/ierji, for the assessees. 

Lai it Mohan Bauerji , for the Crown. 


JUDGMENT. 

1 his is a case stated by the Income-tax Commissioner on a question of principle 
raised by a firm carrying on business in Cawnpore in these Provinces. The business car¬ 
ried on by the firm is that of an oil mill, which includes buildings and other premises and 
machinery, and is of course carried on by them for profit. It is an ordinary trading 
business as defined in section 2 (4) of the Income-tax Act: “ Business includes any 
trade, commerce or manufacture or any adventure or concern in the nature of trade, 
commerce or manufacture.” The firm is a registered firm under the Income-tax 
Act. For reasons, which it is not necessary to specify, the Income-tax Act of 1922 
enables a firm to register its business. A registered firm as provided by section 2 (14), 
“means a firm constituted under an instrument of partnership specifying the individual 
shares of the partners of which the prescribed particulars have been registered with the 
Income-tax Officer in the prescribed manner.” Certain advantages accrue to the mem¬ 
bers of a firm so registered, upon which we need not now dwell. This firm was regis¬ 
tered on the 9th of January 1923, and the shares of the respective partners—if it is right 
to describe each of them a member of the firm—were divided in the following way:— 
Madan Gopal, the head of the firm had seven annas in the rupee, Benarsi Das had 
three annas, Kunji Lai had three annas, and a charitable or religious object under the 
name of Radha Ballabh, a temple in Muttra, had three annas. In substance, of course, 
that was merely a dedication by the three active members of the firm of 3/i6ths 
of its profits to charitable purposes. As a matter of fact, the 3/'i6ths is derived from the 
profits made in carrying on the business. There is no reason in the world why a firm 
should not divide is/i6ths of its profits to charitable or other public purposes, receiving 
i/i6th only for its own personal enjoyment. The result would be the same. The pro¬ 
portion so allotted would still be a proportion of the profits made by the business. That 
is not seriously denied. The objection taken by the firm is that the 3 /i6ths of their 
profits which have been thus allocated to charity in their partnership deed, is not 
liable to taxation on the ground that it is exempt as being devoted to rehgous or chari¬ 
table purposes. Upon that point the Income-tax Commissioner, who decided against 
them, has stated a case to this Court. The Income-tax Commissioner has 
given reasons for his decision against the trading firm, which we do not think it 
necessary to discuss. It may, on another occasion, be necessary to decide whether 
all or any of his reasons are sound and we think it better that we should not, with¬ 
out further argument, express any opinion on the views so expressed. In our view 
the contention of the applicants raises a * broader and more important question. 
The question is, whether the class of income, of which j/ifith. m th.s case is 
undoubtedly devoted to charity, is within the exemption, or can by any stretch of 
language be brought within the exemption at all. The exemption relied upon by the 
applicant is contained in section 4 (3). It runs as follows This Act shall not apply 

to the following classes of income :— 
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(i) “Any income derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes, and in the case of property so held in part 
only for such purposes, the income applied, or finally set apart for application thereto.” 

Income derived from profits made by a trading concern in business is not 
income derived from property held under trust. The provision in the deed in 
question is merely an allocation of the proportionate part of the profits to religious pur¬ 
poses. The exemption deals with a totally different subject matter. In most countries, 
in a manner with which we in India are familiar, Government has, within certain limits, 
exempted from the ordinary liabilities to contribute to public revenue, endowed property 
set apart by pious'people, or held under pious trusts for purposes which are wholly 
religious or charitable, or in the case of properties which are only partly so held, that 
part alone which is applied by the trust or the instrument creating it, to religious or 
charitable purposes, is granted an exemption, and the language used in section 4 (3) (i) 
is, in our opinion, appropriate to an exemption of that kind and to no other. It is impos¬ 
sible to hold, having regard to the terminology used in this Act, that the profits of a 
trading concern are in any sense derived from property held under a trust or a legal ob. 
ligation for religious purposes. That view is strengthened by a perusal of sections 9 and 
10, in which the legislature has demarcated the boundary line between property strictly 
so called, and a business, and has laid down the circumstances under which income-tax 
is payable upon property, and payable upon profits derived from a business. It 
is sufficient for the purposes of this case, without deciding any question raised in the 
Income-tax Commissioner’s decision, that we should hold, as we do, that the profits 

for which it is sought to claim exemption in this case, do not come within the exemp¬ 
tion clause. 

Therefore the case must be decided against the applicants who will pay 
the appropriate costs in such a case to the Income-tax Commissioner. The applicants 
must pay the amount certified, being the same as that paid to their own counsel. 


[86] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt., K. C., Chief Justice and Mr. Justice Foster. 

figth June 1924.) 

Sachchidananda Sinha. .. Assessee* 

v. 

Commissioner of Income-tax, Bihar and Orissa. 

Income-tax Act (XI of 1922) See. 33. Proviso (2)-. Reasonable opportunity , what is. 

sufficient U rae or a “JeLTableoptonunk? oftitne was held no, 
proviso (2). reasonaoie opportunity of being heard" within the meaning of section 33, 

sioner oU^m“t™ 'B*arTnTo J -' ***■ Ca5e N °' 37 of »>y the Commits- 

,8th M; r ch ™ 4 re po fe d “oaoe“ a : fJFfSF* ° f ^ ^ ° f Court - d ** d 

uni ported m page 352 ante, calling upon him to state a case, 
lessee y ~ 0/ ’ WUh ** ^^lyar and A. P. Upadhaya, for the 

Sultan Ahmed, Government Advocate, for the Crown. 

JUDGMENT. 

this'ease^is whethe^ the^Smmiss^ ques f U t D ° f any substance for determination in 

88 led. 3 *“ 664 ; £ fat. L, T. 608 ; 2 PatTI. R. ,8o (Cr) , 
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assessee purporting to act under section 33 of the Indian Income-tax Act, 1922. 
What happened was that the assessee on the 25th May, 1923, was assessed to in¬ 
come-tax. The income-tax officers ascertained subsequently that he owned certain 
house property and communications took place with the assessee calling attention to 
his house in Patna, a house which he had in Allahabad and another house which he 
had at Solon or in that neighbourhood in the Himalayas. Some correspondence took 
place between the Commissioner of Income-tax and the assessee in which the latter 
pointed out that he had only got into his house in Patna at the end of March 1923, 
that his house in the Himalayas was in a native state and not subject to taxation in 
British India and that with regard to his house in Allahabad he understood that that 
being in another province was being taxed there and consequently he had not included 
it in his return. In the result on the 13th December 1923 the Commissioner of Income- 
tax wrote to the assessee that it had been ascertained that the annual letting value of 
his house at Allahabad was Rs 2,400 and he requested him to show cause under 
section 33 of the Income-tax Act why a sum of Rs 2,400 should not be added to his 
income for the purpose of assessment for the past financial year. It will be observed 
that in that letter, which is dated the 13th December, the Income-tax Commissioner 
gave Mr. Sinha a week in which to reply to his letter. He did not make any appoint¬ 
ment, nor did he fix a place or time of meeting so as to give Mr. Sinha an opportu¬ 
nity of producing evidence before him or being heard within the meaning of section 33 
of the Income-tax Act and the question which we have to decide in this case is whe¬ 
ther by that letter of the 13th December and by the subsequent order of the Com- 1 
missioner made on the 22 nd December the assessee was given a reasonable opportu¬ 
nity of being heard within the meaning of the Act. The section provides that the 
Commissioner may, of his own motion, call for the record of any proceeding under 
this Act which has been taken by any authority subordinate to him, or by himself 
when exercising the powers of an Assistant Commissioner, under sub-section (4) of 
section 5. The second clause of the section provides that on receipt of the record 
the Commissioner may make such enquiry or cause such enquiry to be made and, sub¬ 
ject to the provisions of this Act, may pass such orders thereon as he thinks fit. It 
must be conceded that an enquiry was made under sub-section (2) of section 33 and 
that enquiry, which consisted partly of correspondence with Mr. Sinha and partly of 
enquiries made from other sources, resulted in the information that this house was of 
the annual value of Rs.2,400, and that having been done, then it was within the com¬ 
petency of the Commissioner to pass such orders thereon as he thought fit. But there 
is a provision at the end of the section which says: 

“Provided that he shall not pass any order prejudicial to an assessee without 
hearing him or giving him a reasonable opportunity of being heard. 


What happened was this. On receipt of the letter of the 13th December Mr. 
Sinha who is a member of the Executive Council of this Province, and who was on 
tour at the time, replied on the 20th December stating in effect that he J a s penna- 
nentlv residing in his house at Allahabad for many years and all payments in co 
necrion wSh hii house used to be made there ; that he had been under the impres¬ 
sion that the same system continued but a nephew of his was now living 
and was looking after the establishment there : 

“but if on the ground that income-taxis to be paid by a person where he 

ordinarily resides the payment in Allahabad was »> aVC n0 

your assessing me on the assessed value of my Allahabad house. 

If the matter had ended there I think there £ 

stating that the order passed by the Commissioner after e r p 
fair and reasonable but the letter goes on : 

the matter.” 
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I may say at the outset that where an order is passed by the Commissioner 
under section 33 in circumstances such as the present, that is to say, in circumstances 
where he is really exercising the duties of the income-tax officer under an earlier 
section, namely, section 23, sub-section (2) of the Act, and is, in effect, calling upon 
the assessee to give evidence to support the original return made by him, then I think 
that a week’s notice or 8 days’ notice, as was the case here, is certainly not sufficient 
time, but it will be observed from Mr. Sinha s letter that he considered that he 
would be given a further opportunity of considering this matter because he said that 
he would be back in Patna on the 2nd January and he would write to the Commis¬ 
sioner then definitely upon the subject. Therefore he was certainly under the im¬ 
pression that he wpulcf be given a further opportunity of considering this matter and 
of definitely putting his views before the Commissioner. That opportunity, however, 
he was never given, because on receipt of his letter which was written on the 20th, the 
Commissioner passed the order on the 22nd directing the Income-tax Officer to issue a 
supplementary demand. On the 19th January, the demand having presumably been 
received, Mr. Sinha wrote to the Commissioner of Income-tax in continuation of his 
previous letter and said that no assessment had been made recently on hrs Allahabad 
house for the purpose of income-tax and that whilst this was so, the facts and 
circumstances of the case were not yet fully made known to the Commissioner and 
Mr. Sinha was not quite sure that this Allahabad house was liable for assess¬ 
ment and he said that it would be in the interests of justice if the Commissioner 
would kindly give him an opportunity of stating his views before he passed 
any final orders on the subject. In answer to this the Commissioner wrote back and 
said that he had finally disposed of the matter on the 22nd December and he had no 
power to review his order and he refused to consider the matter any further. As I have 
already said it seems to me that the only question is whether the notice given on the 
13th December and the subsequent order made on the 22nd December were justified 
haying regard to the provisions of section 33. I do not think that any reasonable 
opportunity was given at all to the assessee in this case either to present his case or to 
come and place his evidence before the Commissioner. He was given a week in which 
to reply. He said what in effect amounts to this that he had no objection to the as¬ 
sessment at the rate claimed but that he would write again definitely about the 
matter in a short time and meantime he would consult his nephew who was living iq the 
house. On receipt of that letter the order was passed and no opportunity at all 
certainly no reasonable opportunity within the meaning of section 33, was, in my opinion’ 
given to the assessee to put his case before the Commissioner, because the order was 
passed without informing the assessee what he proposed to do. The case of the as¬ 
sessee is that this house in Allahabad is really owned by him as a member of a Hindu 
joint family and under the provisions of section 14 of the Act the Xkx shall not be 
payable by an assessee in respect of any sum which he receives as a member of a 
Hindu undivided family. It may be quite true that on 13th December when Mr. Sinha 
wrote to the Income-tax Commissioner this matter was not present to his mind The 
enactment is a recent one. It found place for the first time in the Act of 1922 but at 

• f timG UP j° . that time tbe assessee had had no reasonable opportunity of goin^ 

cov°er U !h-!rh te, h and k ,S n0t sur 5 risin e that at the ^d of a week only he did* not g di S g 

ber of a Hindi?unH- Ta <°™f ^ by himself in his perSOnal capacity but as a mem- 
nalluIf n d a undivided family, was not subject to assessment as against him perso 

nally at all. As I have already stated I do not think that the notice given in this 

E—^=*Mii 
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FOSTER J.—I agree. 
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[ 87 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt., K. C., Chief Justice and Mr. Justice Foster. 

[17th and 18th June and 3rd July 1924.] 

Sri Sri Raja Shiva Prasad Singh of Jharia, and Raja Jyoti 

Prasad Singh Deo of Panchkote. .. Assessees* 

v. 

The Crown. 

Income-tax Act (XI of 1922), Sections 4 and 66 -- Reference wider — Case, hou> to be stated — Sala 
mi Paid for leases of coal mines , whether, taxable — Royalties, whether taxable — Super-tax—Section 55, 
Ineome-iax Act—Indian Finance Act (XIJ of 1922) Sch. Ill, Part 2 — Impartible estate, whether 
joint family property. 

It is the first duty of the Income-tax Commissioner in a case referred to the High Court for 
decision under section 66 of the Income-tax Act of 1922, to state clearly and fully (he material facts 
admitted or proved in evidence before him, and then it is quite proper for him to state his opinion 
upon the questions involved. 

In mining leases where a lump sum is paid under the name of salami for the granting of the 
lease, it Is more in the nature of an out and out sale of property and the sum so received by the lessor 
is in no sense income within the meaning of section 4 of the Income-tax Act. A non-recurring salami 
or premium paid to the lessor at the inception of a mining lease which provides, in addition, for the 
payment of an annual recurring rent and royalty on the coal raised, is not assessable- to income-tax 
under section 4 (3) of the Act. In so far as the lease reserves rent or royalty, the sums so paid are 
income. 

Bircndra Kishor Manikya v. Secretary of State for India , I I. T. C. 67, 48 Cal. 766 ; Earl 
Cawley v. Wellesley, I Eq. 656 ; Brigstocke v. Brigstocke, 8 Ch. D. 357; Simpson v. Bathurst, 5 Ch. 
A. 193 ; In the matter of Raja Jyoti Prasad Singh Deo , 1 I. T. C 103 ; and The Secretary of State 
for India v. Sir Andrew Scoble, (1903) A. C. 299 ; Referred to. 

The Finance Act of 1922 providing for a larger deduction for purposes of assessment to super¬ 
tax in the case of the income of a joint Hindu family than in the case of an individual assessee, con¬ 
templates that this larger deduction should be made only in a case where the incotne is that of the 
undivided family in which they are all jointly interested and not in the case of an impartible estate 
where the income is the sole property of the holder for the time being. 

Where the holder of an impartible estate left a will under which his widows were to get an 
allowance by way of maintenance and charged the whole estate with the liability to pay the mainte¬ 
nance amount, the successor to the estate cannot claim to deduct the maintenance allowance in the 
computation of his taxable income, in the absence of evidence showing to what extent the allowances 
are charged upon his income chargeable under the Income-tax Act. 

Jayanti Subbiah v Alatnelu Mangamma , (1904/ I. L. R. 27 Mad. 45, Referred to. 

Reference [Miscellaneous Judicial Cases Nos. 66 and 73 of 1923] made by the 
Commissioner of Income-tax under section 66 of the Income-tax Act (XI of 1922), 
dated the 15th November 1923- 

The facts of the case will appear from the judgment. 

Hasan Jmant , N. C. Sittha and B. B. Ghosh , for the assessees. 

Sultan Ahmed Government Advocate, for the Crown. 


JUDGMENT. 

DAWSON MILLER C. J.—These two cases were heard together as they in¬ 
volve to a large extent the determination of the same questions. In Case No. 66 of 
102, the petitioner is the Raja of Jharia. He was assessed to income-tax for the year 
1022-23 upon a total income of Rs. 8.97.1*1- This included (1) a sum of Rs. 3.37,632, 
received by the assessee during the year by way of salami or premium for the grant of 
leases of the mineral rights on a portion of his estate, (2) Rs 3.84.800 for royalties 
paid by the lessees of mining leases upon the coal raised, and, (3) a sum of Rs. 7,574 
representing annuities paid to the widows of the late Raja under his will and charged 

upon the e state. _______ 

-; ( x L L> R . 4 Pat. 73 ; 5 Pat. L. T. 497 s 2 P. L. R (Cr.) 233 I (1924) P- H. C. C. 234 ; 

a. i. R. (1924) Pat - 6 79 ; 82 In(1 * Ca8, 653 * 
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The assessee objected that the amounts entered under the above three heads 
were not assessable to income-tax and applied to the Court on the 2nd August last to 
require the Commissioner to state a case and refer it to the High Court for decision 
under section 66 of the Income-tax Act, 1922. The Court granted the application and 
the matter has now come before us for decision upon a case stated by the Com¬ 
missioner of Income-tax upon the 15th November last. 

Some difficulty arises at the outset as the facts have'not been very fully or 
clearly stated by the Commissioner. We are not told in the case stated anything about 
the nature-of the leases under which the salami is payable except that they are leases 
of coal mining rights for a term of years. The number of the leases, the amount of 
the salami in each case making up the total sum of Rs. 3.37.632, and the duration of 
the term are not stated, nor are any other provisions of the leases referred to. 


Again, with regard to the annuities no very definite findings of fact are arrived 
at by the Commissioner. He refers to the will of the late Raja but does not state the 
terms of the will under which the annuities are granted. He assumes that the estate 
is impartible and passed by succession according to the law of primogeniture but in a 
later passage he treats the case as one in which the devolution is governed not by 
inheritance but by survivorship and he questions ihe right of the late Raja to dispose 
of the estate by will in so far as it has granted annuities to his widows for their 
maintenance, if such grants should exceed that which they would otherwise be entitled 
to under Hindu law. The case stated is in fact, an argumentative expression of his 
opinion as to the law. to be applied in the course of which certain facts 
incidentally appear. We desire to take this opportunity of stating for the 
guidance of the Income-tax Commissioner in future that whilst it is quite proper for 
him to state his opinion upon the questions involved, it is his first duty to state clearly 
and fully the material facts admitted or proved in evidence before him. To adopt any 
other course must, in most cases, result iq embarrassment and uncertainty when the 
matter comes before the Court for its decision, the Court being bound by the findings 
of fact arrived at. The result in the present instance is that we have had to consider 
some of the documents and the verbal evidence for ourselves and with the help of 
admissions by Counsel for the parties arrive at certain conclusions of fact. Otherwise 
we should have felt bound to return the case for further findings. 


It appears that the total salami amounting to Rs 3,37,632 is made up of seven 
different sums payable to the proprietor by the lessees under seven instruments of 
leases. The leases, which are for all material purposes in similar terms, are for a period 
°f 999 years. Salami is payable at the inception of the lease and is a non-recurring 
payment. An annual rent is reserved and royalty is also payable by the lessees on the 
quantity of coal extracted. It would seem that the salami in the present case is really 
in the nature of a premium paid for granting a lease. In other words it is the purchase 
price of a leasehold interest and it is contended on behalf of the assessee that it repre¬ 
sents not income but capital and that the transaction is merely the transference of the 
corpus from one form of security into another, from minerals, or mineral rights into 
cash. Section 4, clause (3) (viii), of the Income-tax Act, 1922, provides that the Act 
shall not apply to certain classes of income including “ any receipts,' not being receipts, 
arising from business or the exercise of a profession, vocation, or occupation, which are 
of a casual and non-recurring nature, or are not by way of addition to the remuneration 
of an employee.” Now these salami's are in no sense receipts arising from business or 
he exercise of a profession, vocation or occupation, but it is urged on behalf of the 
thrown that they may recur, for the leases may fall in by forfeiture and in any event 
they are for a definite term. The case of Birendra Kishor Manikya v. Secretary 

receinL^inrln * h , aS b / e N n r f ,ed on - There the <l ues ti 0 n was whether certain 
obtaining S Ai nt A> r altT ' a salamt P aid by transferees of occupancy holdings for 
S v nf fn, landlor ^ consent to the transfer, and (b) Pat,a salami, a fee gene- 
raily of one r upee, paid by the tenant on settlement of waste lands or abandoned hold- 

1 L T - C - 67 ' < 8 Cal * 766 ; 32 C. L. J. 433 ; 2 S C.w. N. 80 ; 61 Ind. Cas. i Ul 
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ings were assessable tu income-tax. The real question for determination in that case 
was whether the sums so paid were agricultural income which is exempt from income- 
tax under the Act. It does not appear to have been argued that they were not income 
at all. I he Court held that the first of the above classes of salami was not agricul¬ 
tural income within the meaning of sections 2 and 4 of the Income-tax Act, 1918, but 
that the second class was exempt from tax as it might reasonably be regarded as’rent 
or revenue derived from land. It by no means follows, however, that because a 
particular class of payment included under the term salami is regarded as the income 
of the recipient, every payment which may be popularly described as salami must be 
income. Small payments refcurring from time to time in connection with the same 
holding may perhaps be legitimately regarded as income in most cases, although I am 
not prepared to subscribe to the proposition which might be deduced from the case cited 
that the capitalised value of the rent paid in a lump sum is in all cases to be regard¬ 
ed as income. The fees payable on transfer of holdings may perhaps bear some 
analogy to certain classes of fines payable to the lord of the manor in England on the 
enfranchisement of copyholds, [ Earl Cowley v. Wellesley (1)] or those paid to the 
landlord on the grant of a fresh lease under a covenant for perpetual renewal, 
[Brightocke v. Bngstocke (2)] or under the power to renew contained in the settle¬ 
ment [Si mpsou v. Bathurst (3)]. These are now regarded as casual profits to 
which under the Settled Land Acts the tenant for life is entitled. The distinction 
between capital and income is one of importance in the case of settled lands in Eng¬ 
land and the principles there followed are of some assistance but not necessarily con¬ 
clusive, and it may be mentioned that under these Acts a fine received on the grant- 
of a new lease under statutory powers is treated as capital money arising under the 
Act and not as casual profits to which the tenant for life is entitled as in the case of 
renewals under a power conferred by the settlement. Moreover in the case of 
mining leases a part of the rent must be set aside and applied as capital money unless 
a contrary intention is expressed in the settlement. It would appear that under the 
Settled Land Acts, except in so far as they make such receipts income to which the 
tenant for life is entitled, they are treated as capital. 

Royalties paid to the lessor although they may be regarded in one sense as in¬ 
stalments of the purchase price of the minerals forming part of the land are treated in 
England as income and have been so treated in this Court [See In the matter of Raja 
Jyoti Prasad Singh Deo (4)]. They are none the less income merely because they are 
paid for rights the exercise of which involves a waste of the capital. As was pointed 
out by Lord Halsbury L.C., in Secretary of State for India-v. Sir Andrew Scohle (5), 
".where you are dealing with income-tax upon a rent derived from coal (and the 
same would apply to royalties) you are in truth taxing that which is capital in this 
sense that it is a purchase of the coal and not a mere rent,” but he adds: I he income- 
tax is not and cannot be, I suppose, from the nature of things, cast upon absolutely 
logical lines.” At the same time there is a vast difference between a sum paid once 
for all for the lease of mineral rights and a rent or-royalty paid annually to the lessor. 
The lessor in this case who holds an unfettered right of disposal would appear, in 
granting these leases, to have had two objects in view which are distinguishable. In so 
far as rent and royalty are reserved, he is founding an annual increment to the income 
of the Raj for himself and his successors, but with regard to salami it is the price he 
demands for parting with his direct enjoyment of the property by himself and his 
successors for a period of 999 years. He is parting with the capital to persons who, 
whilst not purchasers of the fee simple, are undoubtedly purchasers of a large interest 
therein. The purchase price is presumably not based upon the estimated out-turn but 
is paid in exchange for the long term transferred. Possibly it may be objected that 

(3) (1869) 5 Ch. A. 193. 

(4) 1 I.T.C. 103 : 6 P.L.J.62. 

( 5 ) ( 1903 ) A - c - 2 99- 


(1) (1863) I pq. 656. 

(2) (1878) 8 Ch. J). 357 - 
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the distinction is one of degree rather than of kind, recurring payments at short periods 
being treated as income and a single payment of a similar kind covering a long period 
being treated as capital, but after all this is a distinction acknowledged in section 4 of 
the Act itself, and, as has been observed, the Income-tax Acts are not cast upon 
absolutely logical lines. Nor does there appear to be any reason why we should extend 

the exception made in the case of rent and royalty to the case of a non-recurring 
payment made to cover a long period. 

In so far as the leases in question form transactions by which a lump sum is 
paid under the name of salami for the granting of the lease I consider that it is more 
in the nature of an out and out sale of property and that the sum so received by the 
lessor is in no sense income within the meaning of the Indian Income-tax Act In so 
far as the leases reserve rent or royalty the sums so paid are, in my opinion, income. 

■ . . rt ' vas also urged that the question could not be judged by o prior! standards 
but that it should first be ascertained how the money was in fact treated by the asses- 
see that is, whether it was re-invested as capital, or spent as income. The short answer 
to this argument would appear to be that the assessee having absolute control over his 
estate was under no obligation to invest the capital for the benefit of those who 

the g v h wonM e th^ ,m; ImPr K dent embarrass ed persons might spend their capital as 

■would te fruWess" 15 "° ne the leSS capital and an enquiry on these lines 

will , J V f ith , regar r d l . l ° the ann , ui ' ies P ayable to‘he widows of the late Raja under his 
QDinion^= faqts “ I h ave atated do not fuhy appettr from the case presented for our 
opimon The will, however, is on the record. It is dated the 27th August 10re u 

zandndarfnf^K T? parCa ’ ia s Jharia and Jaynagar in Manbhum arfthe ancestral 
f Md ui ° f tbe te f tator and lbat has other immoveable properties in the District 

OfhL ^ dSe ^ ere - TheSC he leavCS to whoever may be his heir It his death 

-emt 6 - annas 

Sr him in equal shares for a ™. 

wm tiiratTr he wh ° 

nance with interest which will be due to them fo ^ the amount of mainte- 

ling the property left by me.” respectively and realize the same by sel- 

The assessee contends that the sums mid hv 
above terms of the will should be deducted from hif ^ as maintenance under the 
are payable out of the income income - These sums 

able income, agricultural income which is imm. h * ncludes » m addition to the tax- 

much more than sufficient to pay the maintenance fH* Which adra *ttedly is 
sed the assessee has made out no the facts <«**>- 

taxable income nor has he shown how much is chafed T? 0 e ° f this sum fom his 
panted to the widows is charged upon the whole zamind ^ ere ° n> The maintenance 
the income of the widows. The income of thCC. a ” d , to that extent it is 
the assessee subject to the charge Thi« * *“ e zamindar *. however, is that of tht» 

non-agricultural income and so fulfil the oblirationei ^T' the a S ricul tural or the 
dence from which we can say how much should hi if " P f" h,m - but there is no evi- 
how much to the taxable income. The agricu b, pbarged agricultural income and 

22 S? 1 ? 1 a ” «* prepared to say thatVo^rt ‘on couWh * 566,1 disclosed a£d 

taxable income if proper materials were fortTc^ - 
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which would entitle us to direct any reduction on the taxable income of the assessee in 
the present case. 


It was argued that the widows were entitled to be maintained in any case out 
of the income of the estate and, therefore, the fact that maintenance was granted to 
them undeF their husband’s will could make no difference to the assessee’s obligation 
to pay income-tax on the sums paid for their support. It may be that he could not 
deduct sums expended by him out of his income to support his children and others 
dependant upon him even though he were bound by law to support them but in the 
present case the maintenance is made a charge upon the estate by the late Raja’s 
will. The right of a widow under the Hindu law to be maintained out of her 
late husband’s share in the family property in the hands of surviving co-parceners, it 
is true, creates no immediate charge upon the property but if it became necessary to do 
so she could by proper steps obtain such a charge upon a reasonable portion of the 
joint property not exceeding her husband’s share [See Jayanti Subbiah v. Alamelu 
Mangatnmal (i)]. But in the present case the obligation of the assessee arises not 
by reason of the Hindu law but because the income of the zamindari to the extent of 
the maintenance grant belongs to the widows and not to*the assessee and the whole 
zamindari is subject to a charge for its enforcement. As already stated, however, 
there is no evidence before the Court to enable it to determine to what extent the 
maintenance is charged upon the taxable income of the assessee and we do not think 
the decision of the Commissioner in its result can be disturbed. 

The result is that I find that the salami received in this case is not chargeable 
to income-tax, that the royalties received are taxable income and that in the parti¬ 
cular circumstances and on the facts disclosed no case has been made out for deduct¬ 
ing the maintenance annuities from the taxable income of the assessee. 1 he petitioner 
has succeeded roughly as to half the deductions which he claims and has failed as to 
the other half. We consider that in the circumstances he is entitled to be paid half 
the costs of this reference. The hearing fee we assess at Rs. 80. 


CASE NO. 73 OF 1923. 

In Case No. 73 of 1923 the petitioner is Raja Jyoti Prasad Singh Deo of 
Panchkote. His income for the year 1922-23 was assessed at a sum of Rs.3,19,693 
for the purposes of income-tax. This includes (1) Rs. 1,25,279 Reived * s salami 
under mining leases similar to those in the other case, and (2) Rs. 1 , 97 . 75 *-on 
account of royalties from the mines. It is conceded that the facts material for deter¬ 
mining the two questions are similar to those of the previous case and that the same 
considerations apply. The judgment just pronounced m the previous case will govern 
this case in so far as the above two items are concerned. 

A further point, however, arises in this case as to » h e amount whic* should be 
, a frr,m the total income for the purpose of arriving at the income assessaoie to 

suDer tax Section 55 oMhe Income-tax Act provides for the imposition of super-tax 
super-tax. been 55 down for that year by A ct of the Indian legislature. 

The^uper-tax for the year in question is laid down in the Indian Finance Act, 1922. 
Vrh edide III Part 2 The effect of the latter enactment is that in the case of eveiy 
/suDer tax shall be payable on the excess over Rs. 50,000 of total income 
It the case of every Hindu undivided family it is payable only on the excess 

(1) (1904) L L. R. 27 Mad. 45 - 



RATNA SINGH, IN RE. 


3*9 


survivorship limited by the rule of impartiality which allows only one member at a time 
to hold. They cannot demand partition or assert any right to any individual share in 
the estate, nor can they restrain alienation. The income of the estate is that of the 
incumbent for the time being, nor does the fact that he is bound to maintain his sons 
entitle him to treat the income as that of the undivided family, It is essentially his 
income and I so hold. The Finance Act contemplates the larger deduction for purpo¬ 
ses of super-tax only in a case where the income is that of the undivided family in 
which they are all jointly interested and not in the case of an impartible estate where 
the income is the sole property of the holder for the time being. In my opinion the 
Income-tax Commissioner was right in assessing super-tax upon the excess over Rs. 
50,000 of total income. There will be the same order as to costs as in the previous 
case. We assess the hearing fee at Rs. 80. 

FOSTER, J.—I agree. 


[88] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir C. V. Kumaraswanti Sastri. 

[13th August, 1924 ] 

Ratna Singh ••• Petitioner .* 

Income-tax Act {XI of 1922) Sections 10 (2) c/s. (vii) and (ix) and 66 —Renewal of farts of a 
motor car—If capital expenditure—Car becoming unserzictable on account of an accident—Sale as scrap 
iron—If obsolete — Reference. 

The question whether expenditure incurred in renewals of certain parts of a motor car is 
capital expenditure or merely renewal of wasting assets is one depending upon the evidence before 
the Commissioner of Income-tax and therefore the court will not require him to state a case on a 
matter'which will practically tum on evidence before him. 

The question whether an assessee can claim the obsolescence allowance under section to (2) 
(vii) of the Income-iax Act in respect of the value of a motor car which on account of an accident 
became unserviceable as a car anil had to be sold as scrap iron, is one of considerable importance turn¬ 
ing on the construction of the word ‘obsolete’ in section 10 (2) (vii) and the Commissioner of Income- 
tax <was directed to state a case on this question. 

Application under section 45 of the Specific Relief Act, 1877, and section 66 of 
the Income-tax Act (XI of 1922) in the matter of the assessment of Ratna Singh 
Motor Service. 

K. V. Sesha lyattgar , for the petitioner. 

Government Pleader (C. V. Auantokrishna Iyer), for the Crown. 

JUDGMENT. 

In this matter, a reference is asked for on two questions. The first is as regards 
the sum of Rs. 3.309. disallowed on the ground that it is capital expenditure and the 
other is as regards a sum of Rs. 8,653, which is claimed as the loss on a car, which 
was so damaged by an accident that it had to be sold as scrap iron. 

As regards the first point, the Commissioner was of opinion that what was done 
was not merely a.renewal of wasting assets but that new parts were put on to the car. 
It is not disputed that 20 per cent, of the value of the car is allowed, on the footing 
that the life of the car was only 5 years. It is also not disputed that the cost of 
repairs is allowed. The point which is now raised is that sub-clause (ix) of section 10 
clause (2) allows a further deduction. Sub-clause (ix) of section 10, clause (2) runs as 
follows : 

“Any expenditure (not being in the nature of capital expenditure) incurred sole¬ 
ly for the purpose of earning such profits or gains/’ 

Where a claim is made, as in the present case, the question which has to be 
decided is whether the exp enditure incurred is in the nature o[ capital expenditure or 

♦ (1924) 20 L. W. 859 ; A, I. R. (1925) M*d. 157 ; 85 I^d. Cm. 478. 
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”°! ;. hav j n f regard t0 ‘ he . ite T which have bee " disallowed by the Commissioner, I do 

not think it can be said that they were merely renewal of wasting assets The mate 
rials before me are not sufficient to hold that the Commissioner is wrong and that a 
reference should be made. Unless it appears from the evidence before the Commis 
sioner that the expenditure was only in respect of renewal of wasting assets, I think 
the allowance of 20 per cent, and the allowance for repairs should be taken to cover the 
ordmary wear and tear of the car. I do not think that any useful purpose would be 
served by directing a reference to the High Court, of a question which will practically 
turn on evidence ; and on the scanty materials before me, I cannot say that the peti¬ 
tioner has proved on the facts that the expenditure was necessary, as a renewal of was¬ 
ting parts of the car. No doubt in one sense every part of the car does waste by 
use. But the test, I think, will be whether having regard to the part of the car 
which is repaired, it is such as requires a renewal from time to time, or such that with 
ordinary repair it lasts for the life-time of the car. For example, the body or the ra¬ 
diator or the wheels generally last for the life time of the car while the tyres or the hood 
or such other parts are to be renewed periodically. 


„ ^ds the second question raised, it turns upon the construction of the 
word obsolete. \\ here a car falls into a ditch, or otherwise becomes so damaged 
that it cannot be used as a car and it has to be sold as scrap iron, I think prima 
facie the person is entitled to claim allowance. Mr. Anantakrishna Aiyar contends 
that in such cases no allowance ought to be given, and that the word “obsolete” must" 
be confined to cases where owing to change in the machinery, .or owing to new 
discoveries, the machinery is not fit for the purpose for which it was originally intended 
or would not be fit without incurring expenditure which is unreasonable in the cir¬ 
cumstances. It seems to me that it is unreasonable, that a person can claim allowance 
on the machinery, which though in working order, has been.superseded by invention 
which makes its use not profitable, but that a total destruction of the machinery leaves 
the trader without any remedy. I think the word “obsolete” should be taken to include 
cases of unfitness arising from whatever cause. I am of opinion that a question of 
considerable importance is involved and that it is desirable to have an authoritative 
ruling on the question w'hether the total destruction of a machinery which renders it 
unfit for the purpose for which it was originally intended and a sale of which as 
scrap iron entitles a person under sub-clause (vii) of clause (2) of section 10 to claim 
allowance and I direct the Commissioner of Income-tax to state a case to the High 
Court for the purpose. Costs of this application will abitje and follow the result. 


[ 89 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir C. V. Kumaraswatni Sastri. 

[15th August, 1924.] 

S. Chengalvaraya Chetty and 

S. Muniswami Chetty. .. Petitioners, 

v. 

Commissioner of Income-tax, Madras. 

Income-tax Act (XI of 1922) Section 66 (2) and (3) — Business income—Stock valued at market 
rate in previous assessment year—Cost price higher than market price — Sale at less than cost Price , but 
above prior stock value — Income , computation of. 

The assessee, -a dealer in piece-goods, in his income-tax return for the year 1921-22 showed a 
loss by valuing the closing stock on hand at the market value which was considerably below the cost 
price. For the next year, the assessee submitted a return wherein he took the value of the opening 
stock at its original cost price and showed a loss, as his sales during the year were below the cost price, 
though above the stock valuation of the previous year. On an application by the assessee, the Court 
directed the Commissioner to state a case to the High Court for the determination of the following 
question: “whether the income for the purpose of income-tax is to be ascertained on the basis of the 
difference between the cost price and the actual sale price of the goods, or on the difference between the 
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book valuation of the stock at the end of the previous assessment year and the sale price, even vrhen 
the cost price is higher than the book valuation.” 

Application under section 66 (3) of' the Income-tax Act (XI of 1922) and the 
Specific Relief Act (I of 1877), praying for an order directing the Commissioner of 
Income-tax, Madras, to state a case to the High Court for its decision with reference 
to a question of law arising in the assessment of Messrs. S. Chengalvaraya Chetty 
and S. Muniswarai Chettv. 

A. Suryanarayana , for the applicant 

C. V. Anantakrishna Iyer (Government Pleader), for the Cxown. 

JUDGMENT. 

This is an application by the petitioner for an order directing the Commissioner 
of Income-tax to state the following question of law for the determination of the High 
Court : “Whether the income for the-purpose of income-tax is to be ascertained on 
the basis of the difference between the cost price and the actual sale price of goods, 
or on the difference between the book valuation of the stock at the end of the previous 
assessment year and the sale price, even when the cost price is higher than the book 
valuation.” 


The petitioner purchased about 12,570 pieces of cloth at Rs. 13-8-0 per piece. 
The price after purchase admittedly fell. For the year 1921-22 he has submitted to the 
Income-tax Officer a return wherein after stating that the cost price was Rs. 13-8-0 per 
piece and after giving the price realised by the sale of a certain number of pieces, he 
stated that the stock on hand on 12-4-1922 was 7,573 pieces and that the market value 
at that time was Rs. 6-0-0 a piece and consequently the loss suffered was Rs. 1,03,007- 
13-10. For the year 1922-23 he took the price of the stock which was on hand at the 
close of the previous year at Rs. 13-8-0 a piece which he actually paid. He then gave 
the price at which he sold a piece, which was Rs. 8-8-0 and gave a statement showing 
that he suffered loss. So far as the petitioner is concerned, he carried on no other 
business and the income which he got otherwise than in the business was about Rs. 
300 and odd which is below the taxable minimum. His contention is that as he bought 
the goods at Rs. 13-8-0 a piece and never sold these goods at anything above the 
cost price, he has really suffered a loss for 1921-22 and 1922-23 and that he is not 
assessable to any income-tax. The case for the Commissioner of Income-tax is that, 
as he took the value of the stock for the previous year at Rs. 6-0-0 a piece, that value 
must be taken as the cost price for the succeeding year and that consequently, even 
though he made no profits, still for purposes of income-tax any sale above Rs. 6-0-0 
a piece must be deemed to be a profit capable of taxation. He relies on section 1 x 
of the Income-tax Act which runs as follows : “income, profits and gains shall be 

computed, for the purposes of sections 10, 11 and i2 in accordance with the method 

of accounting regularly employed by the assessee : Provided that, if no method of 
accounting has been regularly employed, or if the method employed is such that in 
the opinion of the Income-tax Officer, the income, profits and gains cannot properly be 
deduced therefrom, then the computation shall be made upon such basis and in such 
manner as the Income-tax Officer may determine.” It is stated that this section 
concludes the matter and that as the Income-tax statement sent by the petitioner was 

w‘ S ° f !, r< ; at,ng the stock at the end of the year as of a certain value and 
nrofiffn f t ° K nvard for the next > ,ear ’ the petitioner must be deemed to have made a 
the^r/n! th . e purpos ? s of the Act even though as a matter of fact he incurred loss in 
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the receipts from the trade or business exceed the expenditure necessary for the carry¬ 
ing on of that business (See Russell v. Town and County Bank (i) ). As pointed 
out by Lord Halsbury in Gresham Life Assurance Society v. Bishop ( 2), profits or 
gains must be ascertained on ordinary principles of commercial trading. If these tests 
are applied, it seems to me that it cannot be said that the petitioner hae made any pro¬ 
fits; on the contrary, his business has been a losing concern because he could not have 
made any profit, as he sold the goods for less than what he bought; It is contended by 
Mr. Anantakrishna Iyer with great force that having stated to the Income-tax Officer 
that he made a loss on these goods, he would pay no income-tax, supposing he had in 
other transactions made a profit, because the loss which he claims would have been 
wiped off by the gain in other transactions and therefore he got a benefit by this mode of 
keeping accounts, and that he cannot be heard to say for the next year that he will 
adopt another standard. It is however unnecessary in the present case to consider 
this hypothetical case because, as a matter of fact, he has not got any 
benefit for any profits which he made in other transactions. It may be that if by 
reason of accounting in a particular manner he obtained certain benefits, namely, exemp¬ 
tion from paying tax on profits in other branches of the business, he might be pre 
vented in subsequent years from adopting a different method of calculation ; or it may 
be said that if he claims a loss in the subsequent year and therefore exemption from 
tax, he can only do so on paying tax on items on which he made a profit for the pre¬ 
vious year, or it may be that he is absolutely estopped in subsequent years from adopt¬ 
ing a different basis having got exemption in the previous year by adopting a particular 
method of accounting. But the question before me is whether, where a man has been 
carrying on one business which is a losing concern and he has not sought to set off such 
loss against profits from any other business and no such advantage has been obtained, 
the mere fact that for the purpose of showing that he has made no profit for that year, 
he gave the market value at the close of that year, should be deemed conclusive against 
him, even -though he got no advantage by the form in which he has submitted his 
income-tax return and whether he should be deemed to have made a large profit, while 
as a matter of fact he has incurred a large loss. I think this is a question which 13 
of considerable importance and a matter which had best be decided by a Bench of 
this Court. I direct the Commissioner of Income-tax to make a reference in terms set 
above. Costs of this application will abide and follow the result of the reference. 


[ 90 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 
Before Sir Sydney Robinson Kt., Chief Justice and Mr. Justice Baguley 

[26th August, 1924-] 

A. R. A. R. S. M. Chokalmgam Chetty •• Assesses .* 


V. 


Commissioner of Income-tax, Burma. 

Income-tax Ad (XI of , 9 22) Sodion 66 ^Application by acceccee-Refeeence acted on 
more than one point—Fee payable. 

numerois points to be so referred: 

Held that only one fee of Rs. too was to be paid, as the fee was to be paid in respect 
application and not in respect of each point raised thereon. 

Civil Miscellaneous Application No. 60 of 1924- 

Keith t for the applicant. 

Mya Bu t Assistant Government Advo cate, for the Crow n._ - - . - 

• (,,,4) I. L. R. 2 Rang. 579 : 3 B. L. J. 2 S t : A. I. R. (< 9 »S) 8 < Ini **'' 


(i) (1888) 13 App. Cas. 4*8 P- 4 * 4 - 


(a) (1902) A. C. 387. 
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JUDGMENT. 

The Commissioner of Income-tax received an application that certain questions 
of law be referred to this Court. The application was accompanied by a fee of Rs. 100 
as required by section 66 (2) of the Act. The application specified twelve points. 

The Commissioner decided that the first was a question of fact and not of law 
and he refused to state a case. 

As to the remaining eleven points he held that no fee had been paid in respect 
of them and he saw no reason to take up any of these points on his own motion. 

On the question of the fee we are of opinion that it is to be paid in respect of 
the application and not in respect of each point raised therein. The section contem¬ 
plates each application is a case and sub-section (5) shows that e£oh case may raise 
several questions of law. Words in singular should be read as including the plural 
unless there is anything in the context to point to a different meaning. 

We are therefore of opinion that the learned Commissioner was in error on this 
point and that he should have dealt with the other points raised. Tt is obviously in¬ 
convenient that this matter should be disposed of piecemeal and indeed the questions 
raised appear to overlap. 

We therefore return the case to the Commissioner with a request that he will 
deal with the other points raised and then refer the case or refuse to do so. 

♦ 

I he present application will remain pending with liberty to the petitioner to apply. 


[ 91 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Mr, Justice Suhrawardy and Mr. Justice Chakravarti. 

[28th August 1924.] 

Nirmal Kumar Singh Nowlakshya. .. Assessee.* 

v. 

Commissioner of Income-tax, Bengal. 

Act ( / 7 *'*?**) Section, 22 , 23 (2) and 66 (2) and ( 3 )—Asse.'ee's return not 
accepted—.N.o notice under section 22 (i)—Assessment if legal—Refusal to state a case . 

„„Z h t qU .” l,0n w j? e * her an Income-tax Officer refusing to accept a return submitted by the asses¬ 
sed on 2d f° k- lhC Act Can pr ? ceed to assess him without serving on him a notice nnder 
in* the verv foimdatfnn*<?f ° Pportumty ‘° Produce evidence in support of the return, is one challeng- 
the iLh rw hSS? a l - * as j ess,nen ' and w here the Commissioner refused to state a case thereon, 
sionerT °* direcled hlm to do so - thou « h this point was not taken before the Assistant Comniis- 

Civil Revision No. 478 of 1924. 

usessel 0 ^* Chandra Chakravarti and Profulla Chandra Chakravarti, for the 

Surendranath Guha, for the Crown. 

JUDGMENT. 

Income ™ 3 Art* ° Ut “l*" ap P lication und « action 66, cl. (3) of the Indian 

e tax Act, XI of 1922, by an assessee under that Act. 

The assessee was assessed by the Income-tax Officer on the i 3 th October 102, 

Burdwap a^a^^ ^ t ^^n ^ ** 

missioner un^eTclause'Gl'of sertio^ffifi'^'th 1 ’ the required deposit to the Corn- 

High Court a question of law which he ’ P ™ 1 ™ 2 *\ at he refer to the 

^Commissioner ref used the application X proCeedings ' bu « 

* c - w - N - =8 i A. I. R. (i9,5) Cal. 1 ?3 , 83 Ind. Cm. S ». 
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The petitioner then moved this Court under clause 3 of section 66 of the Act 
praying that this Court might require the Commissioner to state the case and refer it 
to the High Court and th»s Court issued the rule which has now come up for decision 
before us. The Government have appeared through the Senior Government Pleader 
to show cause against this rule. 

The question of law which, the petitioner urges, arose in the case was that after 
the return required under section 22 of the Act was filed by the assessee, the Income- 
tax Officer might either accept the return and assess him accordingly, oj if he had rea¬ 
son to believe that the return made under section 22 was incorrect, he was bound to 
serve upon the person who made the return a notice under clause (2) of section 23, 
requiring him, on a date specified, to produce any evidence on which such person 
may rely in support of the return. In the present case, although the Income-tax Offi¬ 
cer refused to accept the return filed on the nth October 1923 as correct, he assessed 
the tax without serving any notice as provided for by section 23, clause (2) and gave no 
opportunity to the petitioner to produce evidence in support of his case. The proce¬ 
dure followed by the Income-tax Officer was contrary to law and the assessment made 
was illegal. The facts shortly stated are these :— 

That the petitioner, a resident of Azimganj in the district of Murshidabad, car¬ 
ries on business in jute and other commodities in various districts and also in Calcutta. 

That the petitioner was served with a notice under section 22 of the Act to file 
a return which he eventually filed on the nth October 1923 together with his accounts. 

That the Income-tax Officer was not satisfied with the correctness of the return 
but assessed Rs. 12,979-1-1 as the ta* payable by him on the 15th October but it ap¬ 
pears no notice under section 23, clause (2) was served, nor any formal evidence was 
called for or taken. 

Then the various proceedings to which I have referred took place and eventually 
this petition under section 66, clause (3) of the Act was filed before this Court. 

It is quite clear from the record and indeed it is also frankly admitted by the 
Senior Government Pleader that no notice as contemplated by section 23, clause U;, was 
served before the assessment was made on the 15th October 1923- It was submitted 
bv the learned Vakil that this point was not taken in the Court below and that the 
question now raised was not “a question of law arising out of such orders as contem¬ 
plated by section 66, clause (2), inasmuch as this question is not found referred to in 
the judgment of the Assistant Commissioner. 

We think this would be too narrow a view to take of the provisions of that 


section. , , , . e .. 

The question raised is a question which challenges the very foundation of the 

assessment and we think, it arises upon the proceedings adopted in the case. 

We are of opinion therefore that we are not satisfied of the correctness of he 

Commissioner’s decision refusing to refer the case under clause (a) of section 66 of the 

Act and therefore we direct that the Commissioner do state the case as prayed for and 

refer it to this Court. . , , , 

At this stage of the proceedings we do not wish to say more than is absolutely 
. ctotp fnr the matters now before us. All that we intend to say is that 
t n he C decSon of the Commissioner, dated the , 9 th March, 1924, is not correct in that 
Le ref used tc refer the case to this Court under section 66 , clause (,) of the AC. 

The costs of this rule will abide the result and we assess them at five gold 


mohurs. 

SUHRAWARDY J.—I agree. 
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[ 02 ] IN TflE HIGH COURT OF JUDICATURE AT MADRAS. 
Before Justice Sir C. V. Kumaraswami Scislrt, 

[30th September 1924.] 

M. Sankara Iyer. .. Petitioner. 


v. 


Respondent. 


Commissioner of Income-tax, Madras. 

n ^ 0,rU ' iax Act \ XIo ( Sectwm 66 ( 2 ) and ( 3 )-. Assets*', accounts not believed by Income- 

tax Officer—Assessment on information—Assessee, if entitled to knmv basis of assessment—feral evi¬ 
dence tf required. 5 

The assessee submitted his account books and also gave evidence Wcr* t_ 

Officer, who found them unreliable and assessed him without any materials before him. On an appti* 

n hC C ° Urt ^^the Commissioner of Income-tax to state a case fcrT- 
determination of the following question : ‘whether in cases where the Income-tax Officer is not Dr J 
pared to-act on the accounts produced or the statement .or the evidence of the assessee he can asS 

^h 7 ^not/a 1 S?: P o„T 0r,Uni,y ° f Sh ° wing ,ba * SUCh - evidence is* incoirec^and 

Application under section 66 of the Income-tax Art fvr ^ \ , 

section 45 of the Specific Relief Act (x of 1877) forTn order direct, thr 9 Po “ di 
sioner of Income-tax, Madras, to state a case for the decision of the H^h Court mmiS ' 

M, Subbaraya Iyer , for the applicant. 

Government Pleader (C. V. Ananlakrishna Iyer), for the Crown. 

JUDGMENT. 

This application raises in my opinion an important question Thr 

was assessed to income-tax on an income of Rs. 16057 odd Thr • e petlt * oner 

the assessment was that this was the income which’hezot bv lenA 8T°«nd of 

petitioner filed his account books and also gave evTdencfbefore thrl"* 

The Income-tax Officer found that his books were not to be relied unon" 16 '^ ° mcer ' 

“d.him on Rs. ,o.ooo. as money received by way of interest S K““T 
his income was only Rs 2 000 odd Tlw.ro f,,,,. *merest, wmie the petitioner said 

tax Officer who assessed hfm except tieTccounts of ^ mate . ria ‘ bef ° re the 

made by him. The question is whether in cases whel a^"" a " d the f tatement 

income-tax return and produces his account books and al^ lsses f ee submits his 

the Income-tax Officer and the Income-tax Officer disbelieve? him V bef0re 

formation, treating the case as one where no return h/c k h he can act on m ’ 
sectmn 23 U). or whether he should give the assessee info™?*^ ^ fa J ling under 

officer! as to entit,e the “ - t 

are in the naTme^f Tudlc.'al^Iccedingt' thTthl^nlometL'offi^^T' 3 * ° fficer 

assessment act upon legal evidence, that in cases whereXre ° ffiCer S J h ° uld in tl >e 

it is not open to the Officer to assess arbitrarily and w! , n ° . ev,dence at all, 
before a person is assessed on information which k nlt b natural Justice requires that 
Officer ought to tell him what the iXnation is "*hT° him> ' he 
what the evidence is on which he proposes to assess h pr °P oses to act and 

meet the case put forward and to show that the informat; t0 . en . able the assessee to 
witnesses on whose statement* thn t„ -.... ^Ir ormatlon ls incorrect Or that tkxx 


:. l ’\ \ 1 ‘ 261 at P* 2fi 4 ; 50 Cal. 907, 

v2) (1908) 2 K. B. 89 at p. io2. 


( 3 ) ( ,9 °2) 2IC. B . < 5 oatp. 456. 

( 4 ) (1903)1 K. B. 5 o 5 . 
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It is argued by the Government Pleader that when a return is not accepted as 
correct by the Income-tax Officer and where he does not believe the petitioner or his 
account books, the case should be treated as one where no return has been filed and 
the officer has power to assess on the information which he has got. I think this 
matter is one of great importance to assessees and that it is very desirable that the 
question should be decided by a Bench of this Court. I am in favour of the view 
put forward by the applicant. 

I direct the Income-tax Officer to refer to the High Court the question, whether 
in cases, where the Income-tax Officer is not prepared to act on the accounts produced, 
or the statement, or the evidence of the assessee, he can assess without any evidence 
on record, or whether he is bound to inform the assessee as to how he proposes to 
assess him and the information he has received on which he proposes to act and to 
call evidence so as to allow the assessee an opportunity of showing that such informa¬ 
tion or evidence is- incorrect and ought not to be acted upon. 

Costs to abide the result. 

[ 93 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Lallubhai Shah. Kt., Acting Chief Justice, and Mr. Justice Kincaia. 

[2nd October 1924.] 

Commissioner of Income-tax. .. Referring Officer. 


v. 


Haji Jamal Nurmahomed & Co. 


• • 


Assessees .* 


Income-tax Act (XI of 1922) Sec. 10 (2) (ix)— Exemption from payment of tax—Capital bor- 
wed for business—Payment of share of profit by way of interest—Payment assessable to tax . 

Where a person borrows business capital from others and agrees to pay to them for interest 
a certain percentage of profits without making them liable for losses, he cannot seek to exempt the 
sams so paid from payment of income-tax under section 10 (2) (ix) of the Income-tax Act, 1922. 

Reference [Civil Reference No. 14 of 1924] made by the Commissioner of 
Income-tax, under section 66 ( 2 ) of Indian Income-tax Act (XI of 1922) for the 
opinion of the High Court on a question regarding the interpretation of section io (2) 
(iii) and (ix) of the Indian Income-tax Act. 

Haji Jamal Nurmahomed & Co., were very big traders from Dhoraji in 
Kathiawar doing a very extensive business in various parts of India and had a number 
of branches in British India. Their principal place of business was in Bombay. The 
three brothers, Ebrahim Haji Jamal, AJi Mahomed Haji Jamal, and Haji Sakoor Haji 
Jamal were the sole proprietors of the firm. For the purposes of their business they 
borrowed large sums of money mostly from residents of Kathiawar on condition that 
they were given a share in the profit earned in proportion to the amount of capital 
advanced. In case of loss, they were to be paid nothing, and the greater the profit 
the greater the return for the money lent by them. They were styled Mudibhagidars 
or “capitalist partners.” During the accounting period the profits of which were the 
subject 1 of thfs reference, the number of such “Mudibhagidars” exceeded seventy. 
The exact' stipulation between them and the principal partners was that for every Rs. 
6 000 of capital advanced, they should be paid a certain percentage of the total pro¬ 
fit for the year concerned. In the account books themselves these payments were 
not shown as items of expenses, but as distribution of profits earned. According to 
their books the total profits for the year under consideration was Rs. 1,27,810-9-6. It 

was dis ^ b ^g 6 ^. 8 . 3 To t he principal partners and the goodwill account in 
name of Haji Jamal Nurmahomed. . 

r s unc-o-o. To six servants for services rendered. 

Rs* 6^’o6<;-i-l To the “Mudibhagidars” for capital advanced. 

The payments to the "Mudibhagid ars" varied from Rs.5-1-3 to Rs- 7 , 747 - _ 
-. (192J) J.L.R. 49 Bom. 362 i ^°n>- L.k. 2.9; A.I.R. (. 9 -’S) Bern. ; 86 lnd.CaS.84S. 


the 
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On behalf of the firm, a deduction was claimed from the total taxable income on 
account of the shares of the "Mudibhagidars” in the profit earned, This deduction 
was not regarded as an item of expense and tax was levied on the total profits. The 
payments to the "Mudibhagidars” were treated as merely & distribution of profits 
earned. 

The firm being dissatisfied with the decision applied for a reference to the 
High Court, claiming a deduction on account of those items under section 10 (2) (ix) 
of the Income-tax Act. 


The Commissioner of Income-tax, in referring the case to the High Court, 
observed as follows :— 

“It is clear that in this case the firm is claiming an allowance on account of 
capital borrowed for its business when it says that the shares in profits paid to the 
"Mudibhagidars” should be allowed. Now there is a specific clause, viz., section 10 (2) 
(iii), which deals with such allowance in respect of capital borrowed for the Purpose 
of the business. It says that as regards the capital borrowed, the allowance to be 
granted is the amount of interest paid when that interest is not in any way dependent 
on the earning of profits. Hence what can be allowed on account of borrowed capital 
is merely the interest paid thereon and that too is allowable subject to certain 
restrictions, viz., that it should not under any circumstances be dependent on the 
earning of profits. If the legislature intended that shares in profits paid in respect of 
capital borrowed for the purposes of the business should also be allowed, surely this 
clause would have been amplified so as to include them too. Not only is there no 
mention of shares in profits themselves, but in the case of interest too it has been 
declared as not admissible if it has anything to do with the earning of profits. Surely 
it would be most unjust if shares in profits themselves are to be allowed as falling 
under sub-clause (ix) and interest itself disallowed when it has any connection with the 
earning of profits. Both are after all payments for capital advanced and, if the former 
is admissible, there is absolutely no reason why the latter should be debarred. The 
underlying idea seems to be to exclude in this connection any item which has any 
connection with the profits earned and when such items are required to be excluded, 
surely shares in profits themselves can never be admissible. Taking it for granted that 
shares in profits” are items of expenditure, if the legislature intended to make an 
allowance in respect of them when paid for money advanced, this sub-clause (iii) 
would have run somewhat as under :— 

“ (iii) in respect of capital borrowed for the purposes of the business the 
amount of interest, or in lieu of it, the share in profit, paid.” 

“This could have been done very easily but has not been done and only interest 
not dependent on the earning of profits is allowed. 

“The inference regarding shares in profit is therefore obvious. The very men- 
tion of the words not dependent on the earning of profits” makes me inclined to 
think that the legislature did consider payments of shares in profits in this connection 
and intentionally omitted them from this sub-clause. 


. . Now turning to sub-clause (ix), according to the legal maxim generalia 

spectahbus nonder 0 gant,*n allowance governed by a special clause cannot be taken 
to be governed by a general clause. As regards allowance in respect of “capital bor 
rowed for the purposes of business”, there is a special sub-clause, viz., (iii) and so we 
cannot apply the general sub-clause (ix) to it. Again shares in the nrnfit 
earned cannot be termed "expenditure.” These payments a e no, treated a 
items of expenditure by the firm itself. According to the partnership aereemernand 

!nrn a ,rf C0UntS of , 2 “ firm ' the P a >' ments are shares in the profits earned. 6 Tn their re- 

ners ? r!S^ The “paTb 

by the firm as shown aToveTnd nothtg^substkuted for “ prob^tSu* ‘the'm^as 
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no word which could better express the exact position of these “Mudibhagidars.” 
The words taxed separately” have no meaning as the shares were not then and 
have not since been taxed separately. I submit to your Lordships, with 
the greatest deference, that though we are in every case bound' to construe fiscal 
enactments ike the Income-tax Act most favourably to the subject, yet we cannot hold 
what is purely a share in profits earned as an item of expenditure. If we do hold that 
view, payment of a part of the profit to a partner can as well be claimed as an’ item 
of expenditure and nothing left to be taxed by Government. The profit earned has 
been divided by the firm into certain specified parts, out of which some parts are paid 
to the principal partners, some to what are styled “sundry partners not responsible for 
losses and some to the ‘Mudibhagidars.” The payments to the “Mudibhagidars” 
are in return for the money advanced. The payments to the principal partners are in 
return for the capital advanced and labour expended in conducting the business. If 
section 10 (2) (ix) is to be taken as allowing shares in profits paid in return for 
capital advanced, why should it not include also*shares in profit given to the three 
proprietors on account of labour expended by them... .If section 10 (2) (ix) is to be 
made applicable to these divisions of profits, the profits and gains of every business 
will be nil.” 

B.J. Desai , instructed by Motichtznd and Devidas, for the assessees. 

Kanga , Advocate-General, instructed by Little & Co., Government Solicitors, 
for the Crown. 


JUDGMENT. 

As the question upon which we are required to express our opinion is not 
categorically formulated, we may state the essential facts and the question before 
proceeding to express our opinion thereon. 

The assessees in this case are three brothers who are doing business in the name 
of Messrs. Haji Jamal Nurmahomed & Co. They attract capital for the purpose of 
their business by means of borrowings from persons who are described as “ Mudibha¬ 
gidars ” under an agreement with them. The arrangement is that instead of the 
"Mudibhagidars” being given any interest on the advances made by them to this firm, 
they receive certain specified shares in the profits of the business, and they are not 
responsible for the losses, if any. It is common ground that they are not partners in 
the business. In the year under consideration this firm made a profit of Rs. 1,27,810- 
9-6. Out of that according to the agreement with the “Mudibhagidars” they have to 
pay Rs. 63,065-1-3 for the advances made by the various “Mudibhagidars.” The 
question that arises on this reference relates to this sum of Rs. 63,065-1-3 payable to 
the “Mudibhagidars” for advances made by them to this firm. With reference to 
that, the question is whether they are entitled to an allowance under section 10 (2) 
(ix) of the Indian Income-tax Act (XI of 1922). Under this clause they would be 
entitled to an allowance in respect of any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of earning such profits or gains. 

After the consideration of the arguments urged on both sides we are of opinion 
that this sum cannot be treated as expenditure incurred solely for the purposes of ear¬ 
ning such profits or gains within the meaning of this clause. Our reasons for this 
opinion may be briefly stated. In the first place, the advances made by the “Mudibha¬ 
gidars” are clearly in the nature of capital borrowed for the purposes of business. 
With reference to the allowance to be made in respect of the capital borrowed for the 
purposes of the business, there is an express clause, viz., clause (iii) of that sub-section. 
Under that clause the allowance can be made for the amount of the interest paid 
where the amount of interest in respect of capital borrowed is not in any way depen¬ 
dent on the earning of profits. In the present case admittedly the amount payable to 
“Mudibhagidars” is dependent upon the earning of profits. So even if the payments of 
a certain portion of the profits to the “Mudibhagidars” are to be treated as being in lieu 
of interest within the meaning of clause (iii), as they are dependent on the earning of 
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profits, the profits would not be liable to any deduction or allowance in respect thereof. 
It would be rather an anomalous result if under clause (iii) which is directly applicable 
to capital borrowed for the purposes of the business, an allowance cannot be made, 
still it should be capable of being made under clause (ix). There is considerable 
force in the argument urged on behalf of the Crown that in this case if an allowance 
cannot be made under clause (iii), it cannot be made at all. Still we have to consider 
the argument urged on behalf of the assessees whether this can be treated as expendi¬ 
ture incurred solely for the purpose of earning such profits or gains. Without attemp¬ 
ting to define the exact scope of this clause, it seems to us to be sufficient to say that 
payments to be made in certain proportion out of the profits on the' capital advanced 
for the purposes of business cannot be treated as expenditure incurred solely for the 
purposes of earning such profits or’gains within the meaning of clause (ix) of sub¬ 
section (2) of section 10. We are therefore of the opinion that the assessees are 
liable to be charged in respect of this sum payable to the “Mudibhagidars” and are 
not entitled to any deduction claimed by them. 

Costs of this reference to be paid by the assessees on the Original Side scale. 


[ 94 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Lallubhai Shah, Kt., Acting Chief Justice, and Mr. Justice Kincaid. 

[2nd October 1^24.] 

In re Purshottam Bhanji & Co. .. A ssessees.* 

Income-tax Act (XI of 1922), S. 2 (14)— Registered firm—Application to have a firm register¬ 
ed—Time wneti application can be made — Income-tax Rules , Rule 2. 

An application to have a firm registered under the Income-tax Act, 1922, must be made on or 
before the date on vhich a return is due under Sec. 22 (2) of the Act. 


Civil Reference No. n of 1924 made by J. B. Vachha Esq., Commissioner of 
Income-tax, Bombay, under section 66 of the Inco me-tax Act, 1922. 

The facts were that, oiTMay 15, 1923, the Income-tax Officer issued to the 
firm of Purshottam Bhanji & Co. a notice calling for a return of its income on or before 
June 15. 1923. No return was made within the prescribed period. 

On October 12, 1923, the Income-tax Officer started assessment proceedings, 
but before assessing the firm summarily under section 23 (4) of the Income-tax Act! 
1922, called upon the firm under section 22 (4) to produce its accounts on November’ 
13,1923. An adjournment was granted at the firm’s instance to December 3, when 
accounts were produced and examined. The firm also then put in a return ofdncome 
of its partners, and applied for its registration under rule 2 of the Income-tax Rules. 

The Commissioner of Income-tax referred to the High Court the question 
whether the application to have the firm registered under the Income-tax Act 1922 
could be regarded as having been made in time. ’ * 

Kanga, Advocate-General, with/. C. Bowen , Government Solicitor for the 
Commissioner of Income-tax. ’ 

Dapthary , instructed by Captain and Vaidya, for the assessees. 

The JUDGMENT of the Court was delivered by 

SHAH AG. C. J.—The question in this reference also has not been cate. 

- cally formulated. We shall state the facts to make the point, which has been rS 
. to us for our opinion, clear. 


Itappears that the assessees in this case, namely the firm of Messrs. Krshottam 
Bhanji & Co were served with notice on May 15, 1923, under section aa (a) of tte 
Income-tax Act, 1922, to make a return in the prescribed form with reference to th! 
total income during the previous year. According to the provisions of That sub-s^tion 
the return was required to be made in thi rty days from the date fixed in the n“tic“ 

(192.5) >7 Bom. L.R a23 ; A. I, R. (19,0 JJom. 247 (a) j 86 Ind. Cal. 851' 
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i.e., by June 15, 1923. No return was made in time. The assessing authority did not 
make the assessment on the income but called upon the firm to produce the account 
books. On December 3, the hrm submitted the return to the authority. Under sub¬ 
section (3) of section 22, if a return is submitted at any time before the assessment is 
made the return so made shall be deemed to be a return made in due time under that 
section. Accordingly the return was accepted. It appears, however, that on that day 
a representative of the firm applied for registering the firm under rule 2 of the Indian 
Income-tax Rules, 1922. The application was refused by the Income-tax Officer. 
Then there was an appeal, and ultimately this reference was asked for by the asses- 
sees under section 66 of the Act for the opinion of this Court on the question whether 
the application made for registering the firm was in nme at the date on which it was 
presented. 

The expression “registered firm” is defined by section 2 (14) of the Act in 
these terms: — 

‘Registered firm’ means a firm constituted under an instrument of partnership 
specifying the individual shares of the partners of which the prescribed particulars have 
been registered with the Income-tax Officer in the prescribed manner.” 

This manner has been prescribed by the proper authority under powers confer¬ 
red upon that authority under section 59 of the Act. These rules are to be found in 
the Bombay Government Gazette, 1922, Part I, at page 1496. Rule 2 of these rules is 
in these terms :— 

“Any firm constituted under an instrument of partnership specifying the indiv* 
dual shares of the partners may, for the purposes of clause (14) of section 2 of the 
Indian Income-tax Act, 1922 (hereinafter-in these rules ref erred to as the Act), register 
with the Income-tax Officer the particulars contained in the said instrument on applica¬ 
tion on this behalf made by the partners or by any of them on or before the date on 
which a return is due under sub-section (2) of section 22 of the Act.” 

It is clear on tne*facts stated in the reference that this application was not 
made on or before the ddte on which the return was due under sub-section (2) of 
section 22 but long after that date. The matter appears to be so clear that it is 
difficult to understand why a reference was sought in this case. It is urged on behalf 
of the firm that the application must be deemed to have been made on or before the 
due date if it is made in fact before the assessment is made ; or in other words if the 
return is accepted under sub-section (3) of section 22 though made after the due date 
under section 22 (2), the application for registering the firm can also be made before 
the assessment is made. It is difficult to justify this contention by any. possible rule of 
construction which can be applied, and we are clear that the application was not made 
in the prescribed manner, that is, in accordance with rule 2 of the rules framed with 
reference to the manner in which the application for registering a firm is to be made 
under the Jndian Income-tax Act. It is hardly necessary to refer to any authority. But 
it seems that this point was raised in In the matter of Lalla Mai Hardeo Das (1) 
and without any difficulty in that case the learned Judges came to the conclusion which 

we have expressed here. 

Costs of this reference to be paid by the assessees on the Original Side scale. 


(1) 1 I. T. C. 266 ; 46 All. 1 ; 21 A. L. J. 7 °3 ; A.I.R. (i 9 * 4 ) All. 1 
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[flfl] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 
Before Justice Str Shadi Lai Kf, Chief Justice and Mr. Justice Le Rossignol. 

[29th October 1924.] 

Appellants .* 


Respondent. 


lcu tr j £-atcfi r, 

given on a reference by the Commissioner of Income-tax under section 
a judgment ’ within the meaning of clause 10 of (he Letters Patent, 
rision cf a single Judge thereon is not open to appeal thereunder. 


Bulaqi Shah and son. 

v. 

The Collector of Lahore. 

Income-tax Act (A/ cf 1922) See. 66 —Reference by Commissioner—Decision of court. 
Judgment—Apfeal under cl. 10, Letters Patent, if lies. 

The decision of the Court j 
66 of the Income-tax Act is not a 
Lahore and consequently the decision cf a sinel 

~ O'* ^-O’ - v.' •*• VJ/V.II tv appeal 

Tata Iron and Steel Co. v. Chief Revenue Authority. 1 I. T C. 206. Kollo, ed 

Appeal under clause 10 of the Letters Patent from the judgment of Mr. Justice 
Harrison, dated the 12th April 1923, reported on page 256 ante. 

Tirath Ram , for the appellants. 

Jai Lai , Government Advocate, for the respondent. 

The JUDGMENT of the Court was delivered by 

... r LE * ROSSIGN ?L J.—This is an appeal from the decision of a Single Bench of 
i C r on P°‘ nt f ? f ,a T w referred to * ^ the Commissioner of Income-tax' Puniab 

is a ^ -r-ortS 

ses 

, * n tliat judgment their Lordships came to the conclusion that a • • * 

High Court upon a case stated and referred to it bvtheTdLf p deC, ? ,on of a 

under the Income-tax Act is not a "fi Judgment decree or orf r” ndthTfn AU,h ° ri,y 

aid ^ ^ Pate "' “ f ,he Bombay H * b Court Tut Ismere^ %££ 

on the l? di y neUh " that 

judgment” but merely “judgment.” But if the rati^H Patent . ,s n °t “final 

ruling be considered, it will be seen that no siVnifiranre e ^’ de ' ,dt of the, r Lordships’ 
adjective “final” from clause xo of the LetLrfpftem 1 ° ^ abscnce of the 

the character of the acts which the Income-tax Act ? na,ys ^ nature and 

their Lordships came to the conclusion that,“the decision dfThe^H^K^ C ° Urt t0 do ’ 
in any way enforce the discharge of the taln.w r kr lh T H,gh Court does not 

their Lordships that the word ‘judgment’ [s noUiere used' W ? uU ! appear c,ear to 
sense. It is merely the expression of the nninV» in T *!? stnct ^ e Sal and proper 

and the final conclusion is in the following woixls^-?'lt would^ Wh ° beard the case 
ships that the decision, judgment or order ™ J? ll *. Xt ' vould a PPear to their Lord- 

Income-tax Act of 1918 (the eauivalent nf J? c* Gourt under section si of the 

was merely advisory.” q ,VaIent ° f action 66 of the Income-tax Act of ,9^) 

(■> . I. T.c. 206 : 2, noi *\ < T S) Lah - 33600 88 I"d- Cas, 370. 


si 


•X>s ; 21 

(p C.) 
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Judge was merely advisory and could not be enforced by execution. The decision of 
a Court made under section 66 of the Income-tax Act of 1922 does not, in our opinion, 
amount to a "judgment” within the meaning of clause >0 of the Letters Patent. We 
accordingly hold that no appeal is competent from the decision of the learned Judge 
and we dismiss this appeal with costs. 


[ 96 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt., K. C., Chief Justice and Mr. Justice ltd lick. 

[31st October, 3rd and 14th November 1924.] 

Sir Saiyid Ali Imam. .. Assessed. * 


v. 

The Crown. 


Income-tax Act (XI of 1922) Sees. 4(0 a,,, l 7 ( 0 — Money receded by assessec at Hyderabad 
—Receipt the*cf or signed in British India—Honorarium in lieu of salary for un-expired term of 
service—If asse. sable as salary. 


The assessee who was appointed to the ofiice of the President of the Executive Council of 
His Exalted Highness the Nizam'of Hyderabad, resigned his post before the expiry of the full term. 
Thereupon the Nizam ordered an honorarium at the rate of the monthly salary for the unexpired 
portion of his term of office to be paid to him through the Imperial Hank of India. In pursuance 
thereof, instructions were issued by the Nizam’s Government to the Hyderabad branch of the Imperial 
Hank to pay the amount to the assessee who was then at Patna, through their Patna branch. The 
assessee signed a receipt for the amount and handed the same to the Patna branch with a request to 
them to instruct the Hyderabad branch to place the money to the credit of his account there. The 
money was not credited to the assessee’s account by any book entry at the Patna branch. The asses¬ 
see subsequently wrote to the Hyderabad branch to transfer the balance standing to the credit of his 
account there, to his account with the Patna branch, which was accordingly done: 

Held . that the sum so received was not received in British India within the meaning of section 
4 (ijof the In ome-tax Act, but was received by the a*se ; see at Hyderabad. 

The receipt of the income referred to in section 4 of the Act refers to the first occasion when the 
recipient got the money under his own control. In determining this question as to the time of receipt, 
the intention of the person who pays is immaterial and regard must be had to what the actual fact is. 
The signing of a receipt in British India, though evidence of the fact that money has been received is 
not conclusive proof of its receipt in British India. 

Sundar Das v. Celle tor of Guirat , 1 I.T.C. iSo ; Board of Revenue v. Ripon Pre s and Sugar 
Mills Co. 1 I T. C 202 ; Followed. 

Quaere : Whether the sum in question received by the assessec was assessable as salary within 
( h e meaning of section 7 (t ) of the Act ? 

Turner v. Cuxon, (188S) 2”> Q. B. D. 150; Co:oau v. Seymour, (1920) 1 K. B. 300 ; Duncan's 
Trustees v Inland Revenue Commissioners , (1909) 6. (... 1212; Referred to. 

Per M nil id /.—Income accruing outside British India is not taxable under the Income-tax 
Act unless it constitutes the profits or gains of a business received or brought into British^Indiajithu. 
the meaning of Sec. 4 (2) of the Act, or is professional fees coming within Sec. 11 (3) of the Act. 
The fact 'hat the money after receipt is brought into British India is not sufficient to make .it asses- 

sable under the Income-tax Act. 

This was a reference [Miscellaneous Judicial Case No. 58 of 1924] under section 
66 (1) of the Income-tax Act (XI cf 1922) by the Commissioner of Income-tax, Bihar 

and Orissa. 

The facts appear sufficiently from the judgment. 

K. P. Jayaswal , with S. B. Sinha and S. K. 'Utra, for the assessee. 


L. N. Singh, Government Pleader, for the Crown. 

JUDGMENT. 

DAWSON MILLER C. J.—‘This matter comes before us on a reference made 
by the Commissioner of Income-tax under section 66 (1) of the Income-tax Act, 1922. 

The question for our decision, as sta ted by the Commissioner is ;_ 

■-C.C. 319 i 6 P. L. T. 47 ; A.I.R. (. 92.0 P*- i 3 
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“Whether, when an assessee was appointed to a salaried post for five years 
(though without any contract or agreement;, and was allowed to resign before the expiry 
of five years and was granted an honorarium in a lump sum equal to the salary which 
he would have drawn if he had served for the whole five years, this sum is liable to 
taxation.” 

The question thus stated in somewhat general terms must be answered with 
reference to the particular facts found in the case. Two points were argued on behalf 
of the assessee : first, that the sum so paid was not salary within the meaning of sec¬ 
tion 7 (1) of the Income-tax Act, 1922, and, secondly, if this should be decided against 
him, that the sum which was directed by the employer to be paid to the assessee through 
the Patna branch of the Imperial Bank of India, but was first paid to the Hyderabad 
branch of that Bank and from there transferred to the assessee’s account at Patna, is to 
be regarded as having been received at Hyderabad and not in British India. It will be 
convenient to deal with the second point first. 


The assessee, Sir Ali Imam, according to the facts found, was offered and 
accepted the post of President of the Executive Council of His Exalted Highness the 
Nizam of Hyderabad for five years on a salary of Rs. 7,000 per month. His employ¬ 
ment began on the 20th August, 1919. After serving for just over three years, namely, 
on the 4th September, 1922, he resigned his office. His resignation Was accepted 
and he made over charge of his office on September 6th, 1922, to his successor. Sub¬ 
sequently, on the same day, the Nizam issued a F rman in the following words: “As 
owing to certain reasons, Sir Ali Imam has asked to be relieved of his duties, I have 
accepted his resignation. I take this occasion to express my appreciation of the loyal 
devotion with which he has performed the duties of his high office during the past three 
years. He then directs Sir Faridoon Mulk to act as his successor until permanent 
arrangements are made for filling up the appointment. The document then continues 
as follows: I also hereby order that payment should be made to Sir Ali Imam, through 
Imperial Bank of India, of the honorarium at the rate of seven thousand British 
/ U ? e . eS pet m ? ns * m due t0 him for the two years which will remain to be 

1 d »° Ut J >f llS - term of ofl5ce of five years and a formal receipt obtained." Then 
follow certain directions as to minor arrangements connected with the President’s office 

Which are not material, and the document ends thus: “Ordered that thfs my 

be read out by Sir Fandoon Mulk on Thursday, the 14th day of the present^montfa 

li n - the F ' xecu , tiv , e CouncU ia the presence of the Members, and that it should 
be published immediately by notification in a Jarida Extraordinary.” 

On the evening of the 6th September, Sir Ali Imam left Hyderabad fW 
where he arrived a day or two later. On the 8th September, the Finance MemW o? 
the Nizam s Government asked the Agent of the Hyderabad branch of the r 1 ^ • i 

Bank to arrange to pay the 5l ,m in question which amounted toRs 

Sir All Imam through their Patna branch and to take a formal »° 3*333 5-4 to 

the Finance Member, H. E. H the Nizam v! r bd ’ Deccan * under instructions from 

dated 8th September being 1 mv for tbeir No. 555, 

receipts were duly signed by Sir Ali Imam nnexpired portion of my term. ” The 

with a letter ,0 thfpatna brath ol The Banh" ““ ,6t * ***»»« ^closed them 
Hyderabad branch to place the raonev to k \.. reque f tin ^ 111601 to instruct the 
further inaction, Sn the tn73£ t‘h°e ZX& 
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ing. a copy of the letter received requesting the money to be placed to the assessee’s 
credit with the Hyderabad branch of. the Bank. They added in that letter that no 
entry had been passed at the Patna branch, which I take to mean, that the money had 
not been credited to Sir Ali Imam by any book entry at the Patna branch. About a 
fortnight later, on the 3.0th September, 1922, Sir Ali Imam wrote to the Agent of the 
Imperial Bank of India at Hyderabad to transfer the balance standing to his credit at 
their branch to his account with the Patna branch. On the 4th October, the Hyderabad 
branch instructed the Patna branch to place the sum in question to Sir Ali Imam’s 
credit in Patna, which was accordingly done. It is conceded by the Government 
Pleader on behalf of the Commissioner of Income-tax that salaries earned by a British 
subject outside British India are not ordinarily chargeable under the Indian Income-tax 
Act and it is not contended that the income earned by Sir Ali Imam as President of 
the Nizam’s Executive Council before his resignation was taxable. Section 1 of the Act 
which limits the area to which the Act applies provides in sub-section (2) as follows : 
“it extends to the whole of British India, including British Baluchistan and the Sonthal 
Parganas, and applies also, within the dominions of Princes and Chiefs in India in 
alliance with His Majesty, to British subjects in those dominions who are in the service 
of the Government of India or of a local authority established in the exercise of the 
powers of the Governor-General in Council in that behalf, and to all other servants of 
His Majesty in those dominions.’’ 


It appears therefore that although the Act extends to certain classes of persons 
within the dominions of the ruling Princes and Chiefs in India, the assessee was not 
one of the persons named in the sub-section. He was neither in the service 
of the Government of India or of the local authority there mentioned, nor was he a 
servant of His Majesty in those* dominions. It was the opinion, however, of the Com¬ 
missioner of Income-tax that, in the circumstances which I have already referred to, 
the sum in question must be taken as having been received by the assessee in British 
India within the meaning of section 4 (0 of the Act. That section provides as follows: 
“ Save as hereinafter provided, this Act shall apply to all income, profits or gains, as 
described or comprised in section 6, from whatever source derived, accruing, or ansing 
or received in British India, or deemed under the provisions of this Act to accrue, or 
arise or to be received in British India.” There are two cases and only two referred to in 
the Act where profits received outside British India are deemed to have been received 
in British India. The first appears in section 4 (2) and relates to the profits and gains 
of a business accruing without British India to a person resident within, where such 
profits or gains are brought in within three years of receipt. The second appears in 
section 11 which provides that professional fees paid in any part of India to a person 
ordinarily resident in British India shall be deemed to be professional earnings which 
are taxable under section 6. Neither of these provisions apply to the present case, nor 
was it so contended. The sum in question in the present case was neither the profits 
of a business nor professional fees. The question for determination therefore, is 
whether in the circumstances stated the sum in question can be said to have been re¬ 
ceived in British India within the meaning of section 4, sub-section (1) It should be 
stated as would appear from the correspondence which has been printed with the re¬ 
cord, and indeed it is not disputed, that at all material times the lessee 1 ^ wellas 
the Nizam had an account with the Hyderabad branch of the Imperial Bank of India 
although this fact is not specifically mentioned in the statement of the case The 
opinion of the Commissioner of Income-tax is expressed thus s In my opinion 1 ll J* *{"“ 
is P taxable because it was really received by the assessee in British India on September 
,6th. The instructions of the Finance Member show the intention of the empU>>er and 
the assessee’s acknowledgment, signed at Patna, constitutes a receipt in British India. 
The effect of his instructions of September 16th was to transfer -the amount back 
Hyderabad ; if he had not given these instructions, the amount would clearly have re¬ 
mained at Patna ” This passage quoted from the case submitted is merely an expres- 
s^oTof opinion It is not'concLive as a finding of fact The fact found in the earlier 
part of the case is that the sum was first paid to the Hyderabad branch and from 
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there transferred to the assessee’s account at the Patna branch. The question for our 
decision is as to the meaning which should be given to theword “ received ,r in section 4 
of the Act and it is still open to us to consider that question, notwithstanding that in 
the opinion of the Income-tax Commissioner the money was received in British India on 
September 16th. It is true that the pioney was eventually received by the assessee id 
British India in the sense that it was transferred from his account at Hyderabad to his 
account at Patna, but the receipt of the income referred to in section 4, must, in my 
opinion, refer to the first occasion upon which the recipient got the money under his 
own control. This question was considered by the Full Bench of the Lahore High 
Court in 1922 [see Su/htar Das v, T he Collector o/Cujral (i)} where it was held, under 
che Income-tax Act o'f 1918, section 3, sub-section (1), that income earned and received 
in British Baluchistan (which at that time was exempt from the .operation of the Act 
except as to salaries paid by Government) and subsequently brought into or transmit¬ 
ted into the Punjab was not liable to be assessed to income-tax not having been 
received in the Punjab within the meaning of sub-section (1) of section 3 of the Act of 
1918 which is similar in terms to section 4, sub-section (1) of the Act of 1922. The 
same view was also taken by a special Bench of the Madras High Court in the follow¬ 
ing year in the case of doard of Revenue v. Ripon Press and Sugar .dills Co. (2), 
where the decision of the Lahore High Court was approved and followed. I entirely 
agree with the judgments pronounced in those cases. 


It remains .to consider, however, upon the facts stated, at what period of time 
did-the assessee actually receive the money. The Commissioner was of opinion that 
the instructions of the Finance Member of the Hyderabad State to the Hyderabad 
branch of the-Bank to arrange for payment to the assessee through their Patna-branch 
showed the intention of the employer, but the question -for determination is not what 
theintention of the employer was but what the actual fact is. Incidentally I may remark 
that it was of no moment to the employer whether the money was placed to the asses¬ 
see’s credit at Hyderabad or at Patna; but the Commissioner further considers that the 
assessee’s acknowledgment signed at Patna constitutes a receipt in British India. The 
written acknowledgment of receipt is undoubtedly evidence of the fact that the money 
has been received, but it is not conclusive. Such receipts are frequently demanded 
before actual payment of the money and there can be no question that in the. preseht 
instance nothing was credited ta the assessee in the books of the Patna branch of. the 
Bank up to the time the acknowledgment was signed on the 16th September or at any 
subsequent time, until after the money had been placed at the credit of the assesses 
in, his account with the Hyderabad branch. The Commissioner has expressed the 
view that the effect of the instructions given by the assessee to the Patna branch of 
the Bank on the 16th September was to transfer the amount back to Hyderabad and 
that otherwise it would have remained at Patna. This argument appears to me, with 
due respect to the Commissioner, to be fallacious. There was nothing to transfer. 
The money had not been paid and no credit entry in favour df the assessee had been 
made in the books of the Patna branch of the Bank. The fact is that sometime in 
September, the money was first credited to the account of Sir *li Imam in Hyderabad 
and was subsequently, by a letter dated the 4th October, transferred from the branch 
of the Imperial Bank there to the Patna branch. In this state of affairs, I have no 
hesitation m finding that the sum in question which it is sought to charge was recei- 

ved by the assessee at Hyderabad outside British India and that section 4, sub-section 
w of the Act has no application. 


. . rhe further point was also argued by the assessee, viz., that even if the monev 

vas received at Patna it was not taxable as salary within the meaning of section 7 (1) 
of the Act. That section provides as follows : “ The tax shall be payab \t hi an 
assessee under the head salaries ' in respect of any sa lary or wages any annuity^pen 

(O 1 I. T, C. 189 l 3 LaU, 349 ; A. I. R. (1933) Lnh. 14. 

W . (, \ Vf L J* 2 ° 2; 46 ‘ Mad ‘ 706 5 44 L ‘ J* 533 i 17 M. L. \\\ 584 j 13 ML T. (H 

306 , (1923) M. W. N. 321 j A. I. R, <1923) Mad. $74 ; 77 Ind. Cas. 621. 
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sion or gratuity and any fees, commissions, perquisites or profits received by him in 
lieu of, or in addition to, any salary or wages, which are paid by or on behalf of 
Government, a local authority, a company, or any other public body, or association, 
or by or on behalf of any private employer.” It was contended on the authority of the 
English cases of Turner v. Cuxon (i) and Cowan v. Seytnou (2) and the Scotch case 
of Dnncan’s Trustees v. Inland. Revenue Commissioners (3), that voluntary payments 
made in circumstances such as the present to the holder of an office, did not accrue 
by reason of his office, or employment. These cases were decided under the English 
Income-tax Acts of 1842 and 1853 in which the wording is not similar to that of sec¬ 
tion 7 (1) of the Indian Income-tax Act of 1922. The section of the Indian income-tax 
Act is very wide and includes fees, commissions, perquisites or profits received in lieu 
of or in addition to any salary or wages. The question whether the payment made in 
the present case was made as a gratuity in addition to the assessee’s salary or was 
merely in the nature of a testimonial or mark of affection or respect to the recipient 
raises points of some difficulty, but in view of the opinion already expressed on the 
oth r point it is unnecessary to decide this question, for even assuming, without deci¬ 
ding, that the sum received was salary within the meaning of section 7 (1) of the Act, 
it was not received in British India, within the meaning of section 4 (1), and is there¬ 
fore not chargeable to income-tax. 

The answer to the question upon which our decision is asked should, in m> 
opinion, be in the negative with reference to the facts found in the case. The peti¬ 
tioner is entitled to his costs including the costs incidental to printing the paper book. 
The hearing fee is assessed at Rs. 300. 

MULLICK J.—I agree. I think the reference must be decided in favour of 
the petitioner on the ground that the income was neither received in British India nor 
such as ^art be deemed to have been so received. If it be urged that it is sufficient 
that the money was brought into British India, the reply is that it is not permissible to 
base an argument on the English Acts and on the case of Gresham Life Assurance 
Soc ety, Ltd.,v. bishop (4). The Indian Act seems clearly to contemplate that 
income accruing outside British India shall not be taxable (1) unless it is received in 
British India oris deemed to accrue, or arise, or to be received in British India, or (2) 
unless it constitutes the profits and gains of a business received or brought into 
British India, within the meaning of section 4 (2) of the Act. Whatever the English 
law may be upon the subject, I think the Indian Act requires that the income earned 
by the petitioner at Hyderabad should have been actually received in British India 
and on the facts found I think it is clear that it was not so received ; nor is there any 
provision in the Act such as section 11 by reason of which it can be deemed to have 
been received in British India. Further, not being profits and gains arising from a 
business, it was not sufficient merely to bring the money after receipt. 

With regard to the question whether the income was derived from salaries, I 
agree that it is unnecessary to decide the point. 

[ 97 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt., K. C., Chief Justice and Mr. Justice Foster. 

[18th November 1924.] 

Thrikamji Jiwan Das. • • Assessee .* 

t*. 

Commissioner of Income-tax* Bihar and Orissa. 

Income-tax Ad (XI of 1922) sections 34. 35 and 66 (1) and ( 2)— Assets* not appealing under 
section* 31 or 32— If entitled to ask for a refere nce^Application for rectification of assessment—No 

• (1925) I. L. R. 4 Pat. 224; (1925) P* H. C. C. 17; A.I.R. (1925) Pat. 35* i 86 Ind. Cas. 170. 

(1) (1888) 22 Q, B. D iso. (3^ 09°9) s - c - ,212 - 

(2) (1920) 1 K. B. 500. (4) (i9°2) A. C. 287. 
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bona fide mistake—Order by High Court requiring Commissioner to stu'e a ease—Validity, if can be 
questioned on reference—Poiuers of the Patna High Court—Specific Relief Act (1 of 1877) section 45. 

Under section 66 (-2) of the Income-tax Act, the assessee may apply for a reference to the 
High Court only in cased where there has been an appeal from an assessment under sections 31 or 32 
of the Act. There is no right of reference tinder the section where the assessment was accepted 
without appeal. 


Certain collieries were separately assessed to income-tax upon returns made in the name of 
certain persons who in those returns represented them to be their properties. The assessments were 
accepted by the assessees who paid about half the assessed tax. Subsequently, the Income-tax Officer, 
on receipt of information that all the collieries belonged to one person trading under a firm name 
with the principal place of business In Bombay, issued a notice purporting to be under section 35 of 
the Act, to show cause why the assessment should not be at the higher rate based on the total income 
of all the collieries. Thereupon the firm put in a petition under section 5 of the Act for a rectifi¬ 
cation of the original assessment and a refund of the tax, on the ground that their Bombay business, 
which appeared to have been separately assessed in Bombay, had resulted in the previous year in a 
loss exceeding the profits of the collieries. This application was rejected and on an application under 
section 66 (2) of the Act, the Commissioner refused to state a case, on the gronnd that there had 
been no appeal from the assessment under sections 31 or 32 of the Act. The assessee thereupon 
under section 66 (3I of the Act, applied to the High Court which directed the Commissioner to state 
a case, on the gronnd that the Commissioner had power to do so under section 66 (1) : 

. Held that the order of the Commissioner refusing to state a case under section 66 (2) was 
right, and that, though the order of the High Court calling for a reference may not be justified, the 
Court hearing the reference was not competent to question the validity of that order. 


Held further, that in the circumstances of the case, there was no “mistake apparent on the 
face of the record . within the meaning of section 35 of the Act, as what was done by the assessee 
with a view to getting separate assessments was done deliberately. 

Section 66 of the Income-tax Act of 1922 which differs in certain material respects from sec¬ 
tion 51 of the Act of 1918 gives the High Court no power over the Income-tax Commissioner 
except to the limited extent therein provided. 


^ .• ^c 2 e , r \ tke Patna **igh Court has power, on an application by an assessee under 

seetton 66 I3) of the Income-tax Act, to direct the Commissioner to state a case, although no applica- 
Oon was maintainable to the Commissioner under section 66 (2), as section 45 of the Specific Relief 

the^Hhxh r° ^ er *K P °P th *J C ° 0rt the P ° wer ta make ordere in ^ natore of mandamus given to 
the High Courts in the Presidency towns. B 


Aleock Ashdown Co ., v. Chie'Revenue Authority, Bombay, 1 I. T. C. 221, Referred to. 

This was a reference [Miscellaneous Judicial Case No. 57 of 1024] by the 
r Inc ° n ' e ; tax * Bihar and Orissa, in pursuance of an order of the High 
menf’ ^ * 2th MaY * 924 ’ The facts of ^ case wil1 a PP ear from the judg- 


K. P. Jayaswal, for the assessee. 

L. N. Singh, Government Pleader, for the Crown. 

JUDGMENT. 

DAWSON MILLER C. J.—This reference comes before us under an order 
passed by a Division Bench of this Court on the 12th May last directing the rnmmic 

the Commissioner having initiated proceeding^uLder «ctfon « of tSe Ac,' 
course of such proceedings it is discoverpH ^ Act* if in the 

and that no assessment ought to have been marip ^sessrnem was under a mistake 

titled to a refund without any appheation S made 1 h “ the * en- 

that he may consider proper.” g ° n part * anc * an ^ °ther point 

proceedLgs'under section ^s'were^iStiated'b^the^'cif 60 ''' 0 ' 1 ‘he 

an and has further found that tCEft ^ 
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meaning crf-section 35 of the Act. If these findings are accepted it would appear 
that :he second question for decision becomes one of purely academic interest. More¬ 
over, if the first question as formulated should be answered in the affirmative il would 
not determine the real dispute between the parties in this case. The findings are not, 
however, strictly mere findings of fact but involve mixed questions of fact and law. It 
will be necessary therefore to consider the facts somewhat in detail and to refer to the 
appropriate sections of the Act before we can arrive at any satisfactory conclusion upon 
the real question at issue between the parties. 

1 here are five collieries in the district of Manbhum which, up to and including the 
year 1922-23, were separately assessed to income-tax upon returns made in the name of 
certain persons who in those returns represented the collieries as their property. When 
the assessments for 1922-23 were made by the Income-tax Officer they were accepted 
without protest and without appeal by the persons upon whom the assessments were 
levied. Of the five collieries in question three were alleged to belong to Gopaldas Trikam- 
jee, the fourth to Bisanjee Damodar and the fifth to Trikamjee Jiwan Das. The demands 
for payment of the income-tax assessed on these five collieries were made- upon the 
persons whom I have named, between the 30th July and the 25th August, 1922. The 
financial year ends on the 31st March and the tax is assessed on the ba is of the pre¬ 
vious year’s income. The total amount payable upon these five properties was in 
round figures Rs. 58,000. The assessees were given the option.of paying the taxes by 
instalments. They paid, again in round figures, Rs. 26,000 leaving a balance due of 
Rs. 32,000. This state of affairs continued up to August, 1923, when the Income-tax 
Officer having received information that the five collieries all belonged to the same firm 
trading under the name of Trikamjee Jiwan Das, whose principal place of business is 
in Bombay, issued a notice on the firm, dated the 13th August, 1923. calling upon it to 
show cause why it should not be assessed at a higher rate based on the total income 
of the five collieries. The notice purported to be issued under section 35 of the In* 
Come-tax Act, 1922. It should be mentioned that the rate of tax is levied upon an 
ascending scale according to the total income of the assessee. On receipt, of this no¬ 
tice the firm of Trikamjee Jiwan Das filed a petition asking for a rectification of the 
original assessments on the ground that their Bombay business which is apparently 
unconnected with the colliery business and upon which they appear to have heen 
assessed separately in Bombay, had shown a considerable loss in the previous year, the 
amount of such loss exceeding the profits made by the collieries. This petition was 
also made under section 35 of the Act which provides as follows : 

"3S- 0 ) The Income-tax Officer may, at any time within one year from the 
date of any demand made upon an assessee, on his own motion, rectify any mistake 
apparent from the record of the assessment, and shall within the like period rectify 
any such mistake which has been brought to his notice by such assessee : Provided 
that no such rectification shall be made having the effect of enhancing an assessment 
unless the Income-tax Officer has given notice to the assessee of his intention so to do 
and has allowed him a reasonable opportunity of being heard. 

(2) Where any such rectification has the effect of reducing the assessment, the 
Income-tax Officer shall make any refund which may be due to such assessee. 

(3) Where any such rectification has the effect of enhancing the assessment, 
the Income-tax Officer shall serve on the assessee a notice of demand in the prescribed 
form specifying the sum payable, and such notice of demand shall be deemed to be 
issued under section 29, and the provisions of this Act shall apply accordingly.” 

In the case stated the Commissioner has pointed out that this section has really 
no application to the facts under which the Income-tax Officer issued the notice and 
he states that he informed him of this at an early stage. He also points out that the 
proper section applicable for the recovery of income-tax which has escaped assessment 
or has been assessed at too low a rate is section 34 which provides the procedure for 
recovering income-tax which has either escaped assessment or has been assessed at 
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too low a rate and limits the period within which a notice may be issued for the pur¬ 
pose of recovering such tax to one year after the year of assessment. Whether the 
notice is to be taken as having been issued under section 34 or section 35 is of no 
importance in this case, for it is clear that under section 35 even if the Income-tax 
Officer takes no action himself he must within the time therein specified rectify any 
mistake apparent from the record of the assessment which has been brought to his 
notice by the assessee. If, therefore, section 3s is at all applicable to the circum¬ 
stances of this case, it would follow that the Income-tax Officer was bound to rectify 
the mistake and, if the assessment was thereby reduced, to refund the excess to the 
assessee. It is admitted by Mr. Jayaswal who appears for Trikamjee Jiwan Das, the 
petitioner in this case, that for at least three or four years before the year in question 
the five collieries were the property of this firm although the returns made during the 
period had been made in the names of different persons and assessed separately, and 
there is nothing to show that before the year in question the firm's Bombay business 
had been working at a loss. It was only in August 1923 and after the original assess¬ 
ment had been accepted that 'he petitioner then, for the first time, disclosed the fact 
that all the five collieries were owned by the s<vne person. The Commissioner in his 
case states : The representative of the firm virtually admitted to me that if they had 
been found-liable to assessment in 1922-1923 in Bombay they would not have volun¬ 
tarily disclosed the fact that all the five-Manbhum collieries belonged to them” and he 
later on passed an order on the 7th January 1924, rejecting the application fora refund 
but ordering the proceedings taken by the Income-tax Officer, nominally under section 
35 but actually under the powers granted by section 34, to be dropped. The assessee 
shortly afterwards applied to him to review his order declining the refund but he refu- 
sed to do so. An application was then made to him under section 66 (2) for a reference 
to the High Court which was also rejected on the 7th February 1924. This application 
was refused mainly on the ground that under section 66 (2) the assessee may only 
apply in cases where there has been an appeal from an assessment by the Income-tax 
Officer under sect. 31 or section 32 of the Act and the assessment had been accepted 
wffhout appeal in this case. In refusing to state a case for the opinion of the Court 
under that sub-section, the Commissioner was undoubtedly right. The assessee then 
applied to the High Court under the provisions of section 66 (3) asking it to require 
he Comnuss' 0 "^ to state a case ami refer it. When the matter came before the 

Ible h to Z r 63 Judges c0 " sidered th *\ although no application was maintain 
able to the Commissioner under sub-section (2) of section 66, the Commissioner had 

IhJ Crt ^ eS f P T7, Un l er sub ‘ section CO of that section to state a case and relying upon 
CTO leered .h r “?* °°' Ud ' V ' The Chlcf Rnenue Authority of 
in theX ( :L?^ Cottw C a a s Se iustmed Ve Whette 

Cited which was a decision of their l2£hS?2 the C counc^ secti^V^ 

tom'll R M lef Act W K 1Ch gives the three High Courts in the Presidency towns niwer 
to make orders in the nature of mandamus requiring specific acts to ,1 ^ 
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confer the same powers upon this High Court and section 66 of th* r ° d ^ S . not 
which differs in certain material respects from section c, of th^TT*? 1 Act * 
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over the Income-tax Commissioner exc.pt to the limited extent therein n **2"* 
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to question the validity of that order. n0t competent to thl $ Court now 

The real question for our determination is whether in • 
the petitioner was entitled under section 2 c nf thf a f ? th ci [ cumstances stated 
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refund of the amount paid thereunder. The Commissioner has pointed out that it is 
very far from being apparent from the records of the assessments of the five 
collieries in question that they all belonged to one firm. In my opinion he was justified 
in taking this view. Moreover, I think, on the facts disclosed, he might have gone 
much further and said that from first to last, there never was any mistake at all. What 
was done with a view to getting separate assessments upon these five collieries was 
done deliberately and it was only when this mode of being assessed turned out un¬ 
profitable to the petitioner, that he first disclosed the fact that the properties were not 
separately owned but all belonged to him. In my opinion this was not a question of 
mistake at all and there was certainly no mistake apparent from the record of the 
assessment. I do not consider that section 35 has any application to the facts of the 
present case. Had there been a bona fide mistake as to the manner in which the 
assessment ought to be made different considerations might have applied. The only 
mistake which appears to me to be shown to have existed in this case is that the 
assessee failed to realise that in making returns to the income-tax authorities honesty 
may. in the long run prove to be the best policy. I think that the Commissioner was 
perfectly justified in the circumstances in refusing to make any rectification or to 
refund any sums paid under the assessments made. It is not, in the circumstances, 
necessary to answer categorically the questions referred, because even if they are both 
answered in the affirmative, that would not dispose of the real questions in issue bet¬ 
ween the parties. The real question is whether there was in the circumstances of the 
case any mistake apparent from the record of the assessment which would entitle the 
assessee to a refund. In my opinion there was not. ‘The Commissioner of Income- 
tax is entitled to the costs of this reference and we assess a hearing fee of Rs. 200. 

FOSTER J.—I agree. 


[ 98 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawsoi Miller Kt., K. C.. Chief Justice and Mr Justice Foster. 

[2nd December 1924 ] 

Maharajadhiraj of Darbhanga. Assessee.* 

V. ■ 

Commissioner of Income-tax, Bihar and Orissa. 

Income-tax Act (XI of 1922) See. e,—Permanent Settlement Regulation , 1 7 Q Regulation 
XXVII of 1793 — Income from hats, ghatlagi and jalkar, whether included in the assets of permanent 
settlement—If liable to income-tax—Illegal dues realised in hats— Income of hats not specifically 
mentioned at the time of Permanent Settlement, whether assessable—Onus, on assessee or Crown— 

Ghatlagi, nature of- 

The income derived from ialkar, hat and ghatlagi is not liable *0 income-tax. 

Jalkar was included in the assets of the Permanent Settlement and so is not liable to further 
taxation under Income-tax Act. 

The ground rents of markets, as distinguished from tolls or other internal duties in connection 
therewith, were included in the schedule of assets settled with the zamindar and are tnerefore txerr.p 

from income-tax. . , . 

The settlement left to the zamindar the ground rents of land, shops, etc., in all the then exist- 
ine hats except such, if any, as were specifically excluded and if more hat* are now shown to exist 
than aooear in the settlement papers, it must not be presumed, in the absence of evidence to h 
” that they have sprung up since the settlement. If they existed at the time of settlement 
they were left under the general regulations to the zamindar in the absence of any specific exclusion. 
The onus is not on the assessee to prove inclusion but upon the Crown to prove exclusion. 

The proprietor is just as much entitled to be paid for the use of the ghats lor purjwses of 
mooring as he is to take dues from those using the ghats for other purposes and hence ghatlagi 

rights include mooring fees. 

This is a reference by the Income-tax Commissioner, Bihar and Orissa, which 
has now com e up for final disposal on the Commissioner’s findings called for by the 

' *.(1925) P.H C.C. 49 i 6 P.L-T. 355 ; 2 Fat. L. R. Cr. 242 ; A. I. R. (1925) 3 * 3 * 
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Court. The judgment of the Court calling for the findings is reported on page 303 
ante. The facts appear sufficiently from that judgment. 

K. P. Jayasw.tl and Iurari Prasad, tor the assessee. 

Sultan Ahmed (Government Advocate) for the Crown. 

JUDGM£NT 


DAWSON MILLER C. J —This matter came before the Court in January last 
upon a reference by the Income-tax Commissioner for determination of certain questions 
of law, one of which was whether income derived from jalkar, hat and ^ha/lagi was 
liable to income-tax. The decision of the Court on that occasion was that if these 
items were included in the assets when the jama was assessed at the time of the 
Permanent Settlement, the Income-tax Act was not sufficiently specific to indicate that 
it was the intention of the legislature to vary the bargain made at the lime of the 
Permanent Settlement and that income from such sources was not chargeable to 
income-tax. As there was some doubt, however, Whether jalkar, hat and Rhatlagi 
rights had been taken into account as aart of the assets of the assessee’s zamindari 
in assessing the jama at the time of the settlement, the case was remitted to the 
Income-tax Commissioner to determine the question of fact whether the jalkar, hat 
and Rhatlagi rights in respect of which the exemption was claimed did form a part of 
the assets taken into consideration in settling the jama at the date of the settlement 
with the predecessors-in-title of the assessee. 


The Commissioner "f Income-tax has considered the question submitted to him 
and has made a report containing his findings. These findings, however, have been 
qualified in certain respects and the assessee now challenges the qualifications upon 
various grounds. With regard to the jalkar or fishery rights no serious question arises. 
The Commissioner finds that jalkar was included in the assets of the Permanent 
Settlement and points out that in the rules for the resumption of sayer passed in 1790 
which are referred to in Regulation XXVII of 1793 the rights of phalkar, bankar and 
jalkar were exempted from the resumption and remained vested in the landlords. He 
has submitted an opinion, however, at the end of his report, that under article 2 of 
Regulation I of 1793 it was only the jama assessed upon the lands which was fixed for 
ever and that there was no undertaking not to enhance the assessment upon incorporeal 
rights whether or not the assets of such rights were included in the Permanent Settle¬ 
ment. In offering this opinion the Commissioner appears to me to be travelling outside 
his province. This question was determined by the Court on the previous occasion 
and after consideration of the Regulations relating to the subject 


With regard to hats or markets his general finding is that in so far as hats or 
gunjas are concerned, the general regulations leave the zamindar the right to take 
ground rents and if the assessee is now being taxed only in respect of ground rents it is. 
not necessary to consider his claims based on specific documents. There can be no doubt 
from a perusal of Regulation XXVII of 1793 that in resuming the svryc/' the Govern¬ 
ment did not intend to divest the landholders of collections made by them as consi- 
for u !f °[ grounds, shops or other buildings belonging to them and that 
ground rents whether in markets or in other parts of the zamindari were the exclusive 
property of the zamindar. The Regulation states : “ In the adoption of the 

thC ( f ove ™° r ' Ge " eral in Council had no intention to divest the landholders 
d itv h, C ? eC IOn -V hey - ha r made under the deftom >nation of a sayer, not in reality a 

the^. As. SSK rtt* 

aa xszzezs ^ ~ - s ; 

necessary to declare expressly that it was by no meanTh* ^ Counci1 thou ght it 
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buildings erected thereon, of whatevei description, or the phalhar , batikar and jalkar , 
such rents being properly the private right of the proprietors and in no respect a tax 
or duty on commodities, the exclusive right of Government. The exemptions claimed 
in respect of hats in the present case are claimed as income derived from ground rents 
of the land or houses in the hats. The Commissioner, however, is apparently not satis¬ 
fied that the rent so received by the assessee did not include some illegal exactions in 
the nature of internal duties or tolls which were reserved by the Permanent Settlement 
as the exclusive property of Government. He says : “it is common knowledge that 
wherever bazir dues are realised, not only ground rent is collected but also other duties 
which may be levied either on every' person who brings goods into the bazar or from 
both purchaser and seller in every transaction or in other ways. No doubt a zamindar 
who lets out a bazar in ticca doe 9 not himself collect internal duties, but I think it is 
safe to say that the ticcadar invariably does. In so far as this question is one of fact 
no evidence whatever has been offered that the zamindar’s receipts for bazar settle¬ 
ment are really ground rents. If they are not ground rents, the assessee has to prove 
that these internal duties were included in the assets of the Permanent Settlement. In 
my opinion he has failed to do this.” Whether by this finding the learned Commis¬ 
sioner intends to exclude from exemption the whole of the income derived from hats 
or only a portion thereof is by no means clear, but in his summary of his findings at 
the end of his report it wQuld ( appear that he intended to find that the ground rents of 
the gunjas or markets specifically mentioned in the schedule prepared at the time-of the 
Settlement were included in the assets although it would seem that his view is that such 
ground rents as were not specifically mentioned were not included. Nor does he arrive 
at any definite finding as to how much of the exemptions claimed may be justified as 
ground rents or how much he regards as payment in respect of internal duties. It 
seems to me, however, that the Commissioner is not entitled to deprive the assessee of 
his right to exemption of income received by him as ground rents payable by the les¬ 
see for the land and houses in the markets. It is quite clear from the Regulation that 
these ground rents were included in the assets as the property of the zamindar at the 
time of settlement and the mere fact that the lessee may in some instances abuse his 
rights and enforce illegal exactions from those using the markets is not in itself any 
ground for depriving the zamindar of his legal rights. The rents from markets are, I 
think, just as much mal rents as the rents from agricultural or any other species of land. 
The exemptions are claimed as being ground rertts frorrt markets, ferries and fisheries 
and if the Commissioner is not satisfied that the income received is in fact ground rent 
he has ample power to call upon the assessee to produce his books or other documents 
relating to the collections and to enforce the attendance of witnesses to give evidence 
upon a question about which he has any doubt [See sections 22 (4) and 37 to 39 of 
the Income-tax Act, 1922]. The Commissioner may, if he thinks fit, investigate fur¬ 
ther into the matter by calling for the production of evidence or documents to show 
the exact nature of the collections made under the head of ground, rents for which 
exemption is claimed but he is not entitled on mere suspicion to assume that that which 
was received in the name of ground rent is not in fact that which it purports to be. 
It does not appear that the assessee has been called onto produce his collection 
papers or his contracts with the ticcadars which would show the nature of the income 

derived from the sources named. 


The next question which arises on these findings* is that the Commissioner 
would apparently exclude from exemption the ground rents in respect of all existing 
hats except those specifically mentioned in the settlement papers as then existing. 
It is not contended that the ground rents of markets which came into existence sub¬ 
sequently to the Permanent Settlement would not be part of the zamindar s assets but 
the Commissioner points out that jn the settlement documents relating to the different 
parganas of the assessee’s zemindan only a few hats or gunjas are specifically ra ¬ 
tioned and argues from this that there may have been others then existing and still 
subsisting about which nothing is said and which were therefore not included. It is 
probably g correct to say that there are hats now existing within the Darbhanga Raj 



MAHARAJADHIRAJ OF DARBHANGA V COMMR. OF INCOME TAX. 413 


about which no specific mention is found in the settlement papers, but Regulation 
XXVII of 1793 is so clear and emphatic in stating that such rents were to be 
retained by the proprietors that it cannot reasonably be presumed that any markets 
then existing were intended to be excluded without specific mention of the fact in the 
settlement papers. I do not think that any inference can be drawn that any markets 
now existing in fact existed at the time of the Permanent Settlement although they 
were not mentioned in the settlement papers. The natural and only proper inference 
appears to me to be the exact opposite, for we find in the rules for the resumption of 
snyer passed on the 17th June 1790 and set out in Regulation XXVII of 1793 the 
following article :— 

"2nd. No monthly or annual payments now made or which may be hereafter 
made tor the use of the land or houses, shops or other buildings erected thereon, being 
clearly of the nature of rents and not duties or taxes are to be understood to be within 
this prohibition but all such rents are to be enjoyed by tne proprietors entitled there¬ 
to as heretofore.” 

The irresistible inference therefore is thai the Settlement left to the zamindar 
the ground rents of land, shops, etc., in all the then existing hats except such, if any, 
as were specifically excluded and if more hats are now shown.to exist than appear in 
the settlement papers it must not be presumed, in the absence of evidence to the con¬ 
trary, that they have sprung up since the settlement. If they existed at the time of 
settlement they were left under the general regulations to the zamindar in the absence 
Df any specific exclusion. The onus is not on the assessee to prove inclusion but upon 
the Crown to prove exclusion. 


The learned Commissioner appears also to have had some doubt as to the proper 
rendering in idiomatic English of the word “ sexva ” where it appears in the application 
of the assessee’s ancestor for settlement of pargana Hati, a part of the Darbhanga 
Raj. According to his view the proper, translation of the word was "with the excep¬ 
tion of.” If this be accepted as accurate he thought that the application excluded 
settlement of gunjas or markets although he states he had been shown a dictionary, 
dated 1802, prepared under the orders of the East India Company, which says that the 
word may also mean "in addition to.” The truth is that the meaning of this word 
appears to depend upon the context in which it is found and it may be in many cases 
rendered into English either by the words "in addition to” or by the words “apart 
from.” A simple example may be given where either rendering would be accurate in 
English. The sentence "Apart from this house I have many others” might equally 
well be expressed by saying, "In addition to this house I have many others.” The 
matter, however, is not one'of much importance as it is clear from the settlement 
papers that ground rents for markets as distinguished from tolls or other internal 
duties in connection therewith were included in the schedule of the assets settled with 
the zamindar. In fact the Commissioner states : “I agree that the ganjas men¬ 
tioned in the schedule must apparently be included.” 

With regard to pergana Haveli Kharagpur which was settled for 20 years in 
1844 and permanently settled in 1866 the Commissioner has pointed out that al¬ 
though the markets were included in the settlement, the Income-tax Act of i860 was 
then in force and he states : "it is clear that non-agricullural income of this pergana 
must have been assessed or at least assessable to income-tax under the Act of i860 
and there is nothing in the n,hk.,r of 1S6S to indicate that such income would in future 
be exempted from income-tax. With respect to the Commissioner, the exemption is 
clamred under the Permanent Settlement Regulations which apply as much to subse¬ 
quently settled ands as to lands settled in , 793 . Moreover this question is one which 

was drsposed of by this Court at the previous hearing and it is not open to the Com¬ 
missioner to re-open that decision. m 
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dues. In my opinion this is giving much too narrow a construction to the rights 
incident to the settlement of ghats. The proprietor is just as much entitled to be 
paid for the use of the ghats for purj^se of mooring as he is to take dues from those 
using the ghats for other purposes. 

The case must be remanded to the Commissioner of Income-tax to be dealt 
with according to our ruling upon the question dealt with in this judgment. He is at 
liberty, however, if he should think fit, to call for further evidence as to the exact na¬ 
ture of the exemptions claimed by the assessee under the head of ground rents for hats. 

It is necessary to deal with the costs of the hearing originally as well as the 
hearing after remand. We think that the petitioner having substantially succeeded 
both in the original petition upon the case stated and in the application co us aftei 
remand is entitled to his costs and we assess the hearing fee in respect of both the 
applications together at a sum of Rs. 500. 

FOSTER J.—I concur. 

[ 99 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Mr. justice A. R. Chafterjea , Mr. Justice Greaves and M r. Justice Rant on. 

[2nd December 1924.] 

Probhat Chandra Barua. .. Appellant * 

v. 

Emperor. ,. Respondent 

Income-tax Act (XI of 1922) Sec. 66 (2)— Judgment of High Court on reference—Jf appeal¬ 
able under clause 15 of the Letters Patent. 

The judgment of the High Court given on a reference under Sec. 06 (2) ot the Income-tax Act 
made by the Commissioner of Income-tax is not a judgment within the meaning of clause 15 of the 
Letters Patent and is not appealable under the provisions of that section. Such a judgment is merely 
advisory and made by the Court in the exercise of its consultative jurisdiction. 

This was an appeal under clause 15 of the Letters Patent preferred on the 4th 
February 1924 against the decision of Mr. Justice Rankin, differing in opinion from 
Mr. Justice Page, dated the 4th and 8lh of January 1924, in Civil Reference No. 5 of 
1923, under Sec. 66 (2) of the Indian Income-tax Act (XI of 1922). The differing 
judgments are reported at page 284 ante. 

The facts of the case will appear from the judgment. 

H . D. Bose and Babu Mohini Mohan Chakravarfi , for the appellant. 

Babu Surendra Nath Guha, Senior Government Pleader, and Nuruddin 
Ahmed , Assistant Government Pleader, for the Crown. 

JUDGMENT 

CHATTERJEA J.—This appeal is preferred under section 15 of the Letters 
Patent against a decision of Mr. Justice Rankin. There was a reference under 
section 66 (2) of the IndianTncome-tax Act (Act XI of 1922J made by the Commis¬ 
sioner of Income-tax to the High Court. It was heard by a Bench consisting of Mr. 
Justice Rankin and Mr. Justice Page. The learned Judges differed in opinion and 
under section 36 of the Letters Patent, the opinion of the senior Judge, Mr. Justice 
Rankin,-prevailed. As against that judgment the present appeal has been preferred. 

A preliminary objection has been raised on behalf of the respondent that no 
appeal lies in this case under section 15 of the Letters Patent, and reliance has been 
placed upon the decision of the Judicial Committee in the case of Tata Iron and Steel 
Co., Ld. v. Chief Revenue Authority, Bombay (1). The question in that case was 
whether an appeal lay to the Privy Council under clause 39 of the Letters Patent of 
the Bombay High Court from a decision of the High Court upon a case stated and 

• (1925) I. L. R. 52 Cal. 54 fi ; -9 C. W. N T . 398 ; A. I. R. (1925) Cal. 598 ; 87 Ind. Cas. 653 ; 
87 Ind. Cas. 653. 

(1 ) 1 I. T. C. 206 ; 47 Bom. 724. 
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referred to the Court by the Chief Revenue Authority under section 51 of the Indian 
Income-tax Act, 1918, which corresponds to section 66 of the present Income-tax 
Act of 1922. Section 39 of the Letters Patent of the Bombay High Court'(which is 
similar to the Letters Patent of the Calcutta High Court) provides for an appeal to his 
Majesty in Council from a “final judgment, decree or order” of the High Court. 
Their Lordships in that case held that the judgment given by the High Court upon a 
case stated and referred to the Court under section 51 of Act VII of 1918 was 
not a “final judgment, decree or order” within the meaning of clause 39 of the Letters 
Patent. The expression “final judgment” does not occur in clause 15 of the Letters 
Patent. The word “judgment” only appears there. But so far as the present question 
is concerned there is no difference betwen a “final judgment” and a “judgment.” The 
question is whether the word “judgment” is to be taken in the strict legal sense or 
as merely advisory. In the case quoted above their Lordships observed: 


“One must therefore ask oneself what is the nature and character of the acts 
which section 51 of the Income-tax Act authorises and empowers the High Court to do. 
it provides that if in the course of any assessment under this Act, or in any proceedings 
in connection therewith (save an immaterial exception) a question arises with reference 
to the interpretation of any provision of the Act or any rule thereunder, the Chief 
Revenue Authority may, either on his own motion or on reference from any officer of 
subordinate authority, draw up a statement of the case and refer it with his own 
opinion thereon to the High Court, and shall so refer any such question on the applica¬ 
tion of the assessee unless he be satisfied that the application is frivolous. The 
opinion of the Revenue Authority thus dominates and conditions the right of the asses¬ 
see.” Then it is pointed out that “sub-section (3) provides that on the hearing of 
this case the High Court shall decide the questions raised thereby, and shall deliver 
judgment thereon containing the grounds on which the decision is founded and shall 
send to the Revenue Authority a copy of this judgment under the seal of the Court and 
the signature of the Registrar, and the Revenue Authority shall dispose of the case 
accordingly.” Their Lordships further point out Chat “the amount of the tax-payer’s lia¬ 
bility is thus definitely fixed but nothing more is done. The decision of the High 
Court does not in any way enforce the discharge of that liability. It would appear clear 
to their Lordships that the word “judgment” is not here used in its strict legal and pro¬ 
per sense. It is not an executive document directing something to be done or not to 
be done, but is merely the expression of the opinions of the majority of the Judges who 
heard the case, together with a statement of the grounds upon which those opinions 
are based.” And finally their Lordships observe as follows:—“it would appear to their 
.Lordships that having regard to the authorities cited, and for the reasons already stated 
the decision, judgment or order made by the Court under section 51 of the Income-tax 
Act in this case, was merely advisory, and not in the proper and legal sense of the 
term final, and thus so far as these considerations are concerned that the appeal is in¬ 
competent.” All these observations apply to the present case and the judgment given 
upon the case stated is merely advisory made by the Court in exercise of its consulta¬ 
tive jurisdiction, and is not a judgment within the meaning of clause 15 of the Letters 
Patent. That being so, we think there is no appeal under that section. 

A question has been raised by the learned Counsel for the appellant that the 
decision of Mr. Justice Rankin who was the senior Judge which was held to have pre¬ 
vailed was without jurisdiction. But that is a matter upon which both the learned 
Judges were agreed and this Bench constituted to hear the appeal under section 15, 
clause (3) of the Lexers Patent is not competent to consider the question as to whether 
the decision of the Division Bench upon a matter upon which both the learned Tudp-es 
were agreed is or is not right. 

The appeal is accordingly dismissed on the preliminary point, We make no 

order as to costs of this appeal. no 

, GREAVES J.—I agree. 

PANTON J.—I agree. 
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[ 100 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

B *f° fe Justice Sir Theodore Caro Pi RRot Kt. a id Mr. Justice Walsh K. C. 

[2nd December 1924.] 

In the matter of Makham Lai Ram Sarup. Assessee * 

~ «•!** family —Commit- 

MBSSSSsSSS-fifKWteTSAK 

Observations on the scope of section 66 of the Income-tax Act. 

Tnrnm^ PPli A Ca t tiC ! n Y[ Ci r yil Mis “ 1,aneous No - 4 SS of 1924] under section 66 (3) of the 
Income-ta x Act (XI of 1922) for an order requiring the Commissioner of Income-tax, 
United Provinces, to state a cast,. ’ 


Gopi Nath Kunzni, for the assessee. 

I he JUDGMEN T of the Court was delivered by 

• 'l /' ^ e are clearly °P in » on that the Commissioner was right in this 

case in holding that no question of law arises. The question whether an assessee is a 

member of a joint family sharing in the funds, or whether he is separate, is a pure ques¬ 
tion of fact which must be tried according to law like every other question of fact. It is 
desirable to point out that section 66 under the new Act does not give a right of appeal. 
Persons assessed to income-tax should clearly understand that this Court is not a court 
of appeal to which resort may be had if they happen to be dissatisfied with the decision 
against them. There is no such thing as a memorandum of appeal. If the Commis¬ 
sioner is satisfied that there is a point of law on which he requires the opinion of this 
Court, he seeks the opinion by stating a case. If, as in this case, he holds that there 
is no point of law, the assessee has to satisfy two Judges of this Court that a distinct 
point of law was raised before the Commissioner, and treated by the Commissioner as 
a mere question of fact. It must also clearly be understood that this Court cannot 
listen to suggested points of law which were not first taken in the original proceedings 
before the Income-tax Officer, and also submitted clearly and definitely to the Commis¬ 
sioner by way of appeal, so as to enable him to pass a decision upon them, and to set 
out the facts in stating the case, which raise the law point. We are clearly of opinion 
that no question of law arises. The application is dismissed. 


[ 101 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Walsh K. C., and Mr. Justice Ryves. 

[8th December 1924.] 

Ram Gopal Mool Chand, Firm of. .. Applicant A 

v. 

Commissioner of Income-tax, United Province .. Respondent. 

Income-tax Act (XI of 1922) Sec 66 (3) and (6)— Application by assessee dismissed with costs 
—Order for costs , if can be reviewed later—Fee of Rs. 100, if to be taken into consideration. 

Where an application by an assessee under section 66 (3) of the Income-tax Act was dismissed 
with costs of the Government an application for review of the order as to costs cannot be enter¬ 
tained later, as the Court having exercised its discretion under section 66 (6) is fundus officio. All 
submissions as to costs must be argued and decided at the time of hearing and before a final order is 
drawn up. 

The High Court has no jurisdiction over the fee of Rs. 100 paid by the assessee under 
section 66 (2) to the Commissioner who has full power to deal with it in his own way ; but tne Court 

• (1925) 23 A. L. J. 40 ; 6 L. R. A. (Civ) 174 ; A. I. R. (1925) All. 29S (1); 86 Ind. Cas. 27. 

t A. 1 . R. (1925) All. 403 ; 6 L. R. A. (Civ.) 218 ; 87 Ind. Cas. 797. 
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may in a proper ca.se take this into .I'coun' in exercising itw discreiioi) under Sec. 06 (6),_ though in 
thegreat majority of cases it will appear to lie quite irrelevant. 

Civil Miscellaneous Case No. 403 of 1924. 

G. Agarwala, for the appellant. 

The respondent was not represented. 

The JUDGMENT of the Court was delivered by 

WALSH J.—In-this case notice was issued to the Income-tax Commissioner to 
show cause why he should not state a case. The order was made ex parte on the 
application of the applicant. In future when the new rules come into force, the appli¬ 
cant will have to establish a good ground on a point of law before the Court to whom 
he applies, before notice is issued to the Income-tax Commissioner at all. The result 
of the procedure was that the Commissioner had to show cause on the merits and to 
instruct the Government Ad ocate for that purpose, and the hearing was really such 
as would have taken place it the Commissioner had been required to state a case- In 
fact, the matter was gone into as though a case had been stated in order to ascertain 
whether there was a point on which a case could have been stated. In the result the 
application was dismissed on the ground that it was impossible to frame a question of 
law on which a case should be stated and on the application of the Government Advo- 

h fu n ? g thC ma “f, d,rected the applicant to pay the costs of the appli- 
cation including the fees certified by the Government Advocate. The Court dkUhat 
after hearing both parties for reasons which it considered adequate at the time. 

r,v appl ‘ ca ! ion is now made to os to reduce the amount after issuing notice to 

‘AAA ; 1 ' adv °? te J 0n a 50rt of shearing. We cannot do that. By section 
66 (6), costs are in the discretion of the Court. The Court having exercised its 

cists ‘nd all ° mc '° aad cannot re-open the ™tter. All questions relating to 

thf. » a11 su h mis . s,ons 111 which costs are involved must be argued and decid-d 8 at 
the time of the hearing and before a final order is drawn up. 

thp ,J’ h . e ‘ e T ed C ° lmsel sl, SKested that there was a special ground for exercising 

j ™ "' 6 ' 11156 Under Section 66 (2) his client had been compelled by tie Acf 

to deposit another sum of Rs. 100 at an earlier stage when he reouired th* C - 
sioner to refer the question of law to the Hisrh Court tkJ h: 2 w“. , Commis ' 

ssras “ • 

the assess^ hn/u J ! K th Hlgh Court couId take ,nto account the fact that 

“i: £ri 

[ 102 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

B e /ore Mr. Justice Abdul Raoof and Mr. Justice Jai La!. 

[15th December 1924.] 

Har Prasad. 

• • Assesses.* 

• 

Emperqr. 

Income-tax Act (AY of 102’) See +( 

- Income therefrom, if gg ricultn'ral income. ) ~ A ' r,C " / ^ "““’"‘-Land used for starting Umber 


A. I. R (1925) Lah. 488 . ^ Cas I028 
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INCOME TAX CASES. 


Income derived from land by letting it out for the purpose of stacking timber la not agricultural 
income within the meaning of Sec. 2 (i ) of the Income-tax Act and is not exempt from assessment 
under section 4(1) (viii) of the Act. 

Case [Civil Reference No. 21 of 1924] referred under section 66 of the Income- 
tax Act (XI of 1922) by the Commissioner of Income-tax, the Punjab, for the decision 
of the Court. 

Shamair Chand, for the assessee. 

Government Advocate, for the Crown. 

JUDGMENT. 

This is a reference under section 66 of the Income-tax Act. The facts giving 
rise to this reference are as follows :— 

The land in question is situated in Abdullahpur on the banks of West Jamna 
Canal. It belongs to L. Har Prashad and is assessed to iand revenue. When income- 
tax was assessed upon the income received by L. Har Prashad he claimed an exemp¬ 
tion under section 4, sub-section (3), cl. (viii) of the Act. 

Sub-section (3) provides that this Act shall not apply to certain classes of in¬ 
come. Clause (viii) refers to “ agricultural income.” 

Agricultural income is defined in clause (a) of sub-section (1), section 2 as 
follows : 

“ Agricultural income means any rent or revenue derived from land which is 
used for agricultural purposes, and is either assessed to land revenue in British India 
or subject to a local rate assessed and collected by officers of Government as such.” 

Now, it is admitted that the income in this case was derived by letting out the 
land for purposes of Slacking timber. Mr. Shamair Chand contends that this must be 
considered as subservient to agriculture and, therefore, exempt from payment of 
income-tax under the Act. We are not prepared to accept this contention. In our 
opinion the income in this case was not “ agricultural income.” We agree with the 
view taken by the learned Income-tax Commissioner and answer the reference in the 
negative. 

L. Har Prashad must pay the costs of the reference. 


[ 103 ] IN THE HIGH COURT OF JUDICATURE AT % ALLAHABAD. 
Before Mr. Justice Walsh K. C. and Mr. Justice Ryves. 

[18th December 1924.] 

In the matter of Chunni Lai Kalyan Das- . • Assessee .* 

Income-tax Ad (XI of 1922) Section 10— Illegal business—Wage ring contracts—Profits there¬ 
from - L iabilit y to assess men t. 

The profits or losses arising from wagering contracts are to be-taken into account in assessing 
income-tax. 

Partridge v. Mai land nine, (1886) 18 Q.B.D. 276 and Bircndra Kishor Manikya v. Secretary 
of State for India , 1 I.T.C. 67 ; 48 Cal. 7(0 6, Referred to. 

Reference [Miscellaneous Case No. 268 of 1924] under section 66 of the In¬ 
come-tax Act, XI of 1922, from W. Gaskell Esq. Commissioner of Income-tax, United 

Provinces. 

Sir Tej Bahadur Sapru and Gopi Nath Kuttzru , for the assessee. 


Lalit Mohan Banerji , for the Crown. 

The JUDGMENT of the Court was delivered by 

•WALSH J —We have no hesitation in answering the question submitted to 116 
in this case by the Co mmissioner of Income-tax in the statement of the case, dated 
• (,925) I. L. R. 47 All. 372 ; 23 A. L. J. 63 ; 6 L. R. A. (Civ.) 204 ; A. I. R. (1925) All* 
287 ; 86 Ind, Cas. 95. 
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the 23rd of May, 1924, “are the profits or losses arising from wagering contracts to be 
taken into account in an assessment for income-tax purposes,” in the affirmative. 
There is no ground for saying that the profits arising from an illegal business are not 
taxable. There is not a word in the Act to suggest anything of the kind, and it is a 
fallacy to say because the taxing authority levies from a person who is carrying on a 
profitable business, but an improper and illegal business or profession, that therefore 
the authorities are countenancing such a profession. They are doing nothing of the 
kind. Their permission is not required and is not given, and cannot be withheld to a 
person who chooses to carry on an illegal business, but the tax upon the profit arising 
therefrom has to be paid in common with the tax paid by every honest trader. Section 
6 (iv) provides the head of income chargeable in respect of business. The mere fact 
that the business is speculative, or even gaming and wagering within the meaning of 
that expression, does not make it any the less business. For example, supposing the 
question was one of profit made by a book-maker, as to whose business there can be 
no doubt whatever that it is entirely gaming and wagering. Section 11 provides that 
the tax shall be payable under the head of professional earnings in respect of the profits 
of any vocation followed by the assessee. In the year 1886 the English Courts decided, 
and the decision has never been called in question, that a book-maker attending a race 
course was carrying on a vocation [Partridge v. Mallandai nc (1)]. Where both the 
words business” and “vocation” are used, it may be appropriate to describe a book¬ 
maker's business as a vocation, but the greater includes the less, and it is clearly in¬ 
cluded in the word “business” in our opinion. The same view seems to have been 
taken in the text books on the subject with regard to the vocation of singer or prosti 
tute, and the Calcutta High Court in the case of Bireudra Kishor Manikya v. 
Secretary of State for India (2), held that illegal cesses were assessable to income- 
tax. No doubt a burden is placed on the Income-tax Officer to discover how far losses 
returned by assessees may be genuine, or to what extent an assessee may have 
attempted to conceal gain, but that is what the department is there for. Although it 
is not strictly relevant, we may point out that any other view would result in an 
enormous burden being placed upon the income-tax authorities, namely, of deciding 
in every single transaction which appeared in the books of any assessee in their jurisdic¬ 
tion to be of a speculative nature, whether it was a gaming transaction within the 
meaning of the Contract Act, and therefore against public policy. That question is an 
extremely difficult question to decide in many cases. A large number of merchants 
and other people carry on extensive business of a speculative nature, which is not hit 
by the section in the Contract Act with regard to gaming, because although the tran¬ 
saction may result in differences, the legal effect of the contract may be to entitle the 
party to actual delivery. It is nonetheless speculative in character, and anybody 
concerned with the daily business of the courts knows how difficult it is sometimes to 
ascertain whether a speculative transaction is really a gaming one or not. All such 

transactions in our opinion are business, and the profits arising therefrom are taxable 
under this Act. ? 


liMJ IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD- 

Before Mr. Justice Walsh K. C., and Mr . Justice Ryves . 

[18th December 1924.] 

In the matter of Chunni Lai Kalyan Das. .. Assessee* 

Sir ° f l922) ; S \ 4 C vii)-K<c<ipt of a casual or nor recut ring naturC- 

transaction Regular iniin/ci 

86 Ind. *' R ' 47 A "' 368 ! 13 A - L - J- 6 i : A. I. R. ( , 9 2 S 1 All. 469 ; 6 L. R. A. Civ. 198: 

(0 U886) ,8 Q. B. D. ,76. (,) , L T . C . 6? . , 8 c>) . ^ 
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The assessee, once in regular business as a doth and grain merchant which he had nivpn m. 

received a sum as brokerage for the sale of certain mills and this brokerage transaction 8 was fn 
isolated one in the year of assessment: b transaction was an 

//eld, that the sum in question was assessable to income-tax. as the transaction ihr.^h o 
“ ° f a and “-"8 "i.hh, .he meaning of “'(3)'°(t) oi 

“ bad ““” >“ 

Ur ( 1020^ J iS<* rZ,n 5 ' ( ,897) 3 l ' ax Cas - V 12 : Commis *"’"rs Of Inland Revenue v. Sungs- 

led to 1 ^ ^ (,/ 7J v * bourne Trust Ltd., (1914) A. C. icoi; Refer- 


Keference [Miscella 
income-tax Act (XI of 1022 
Provinces. 


neous Case No. 307 of 1924] under section 66 of the 
; by W. Gaskell Esq., Commissioner of Income-tax, United 


Sit Tej Bahadur Sapru and Gopi Nath Kuuzru , for the assessee. 

Lalit Mohan Banerji, for the Crown. 

JUDGMENT. . 

In this case we are required to answer three questions submitted to us in 
a case stated by the Commissioner of Income-tax under section 66 of the 
Income-tax Act of 1922. The case is very clearly stated by the Commissioner of 
Income-tax in the document before us, dated the 1st of November 1924. Although 
question C comes last, it is desirable to refer to the answer which we are compelled to 
give to that question. The Income-tax Commissioner agrees that under the peculiar 
circumstances of this case, which really were adopted by him for the convenience of 
the assessee, the information acquired by his department that the assessee had engaged 
in other transactions, must be excluded from consideration, and that this matter must 
be judged upon the hypothesis that the transaction or adventure in question was an 
isolated transaction in the year of assessment. The facts are that when the books of 
the assessee were examined, he having been in regular business as a cloth and grain 
merchant, which regular business he had given up, an item was found relating to the 
year of assessment of Rs. 60,000 entered as having been received as brokerage in the 
transaction of the sale of the mills of Messrs. John and Company of Agra to Messrs. 
Chari and Company, who floated the Agra United Mills Company, Ltd. It is a fact 
that this sum was the balance of an entire sum of Rs. 75,000, Rs. 15,000 of which 
had already been paid but that fact does not affect the question we have to answer. 
The question is whether that sum is a receipt, not being a receipt arising from business 
or the exercise of a profession, vocation, or occupation, which was of a casual and 
non-recurring nature. In answer to that question one first has to detennine the 
grammatical construction of the exemption. In so doing one has to bear in mind that 
it is an exemption and therefore of a negative nature, and inasmuch as it does not 
correspond with any provision contained in any similar legislation in England, and has 
not apparently been the subject of any decision in India, we have to interprePit as a 
matter of first impression guided only by the arguments pf counsel on either side. In 
our view the passage beginning with the word “not” and ending with the word “occupa¬ 
tion” is an exception upon an exception, that is to say, the word “which” relates only 
to receipts which arc not receipts arising from business or the exercise of a profession, 
vocation or occupation. If the argument on behalf of the assessee were ‘adopted, the 
result would be to strike out that qualifying passage from the section and to make all 
receipts, whether arising from business 01 not, which are of a casual and non-recurring 
nature, within the exemption. We, therefore, hold that a receipt arising from business 
or the exercise of a profession, vocation or occupation does not come within the 
exception. 

The next question is whether on the facts stated, it was open to the Commis¬ 
sioner to hold that this was a receipt arising from business or the exercise of an 
occupation. He says, and we agree with him, that the particular transaction is cer¬ 
tainly one of the business of a broker, and that it comes within the definition of busi¬ 
ness. The assessee at one time appears to have- taken the same view, for he entered 
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ii in his books as a business transaction and that fact alone constitutes evidence upon 
which the Commissioner might rightly find, as he has done, that it was a receipt arising 
from business. But in our view the definition of the word “business” as used in sec¬ 
tion 2, sub-section (iv) places the matter beyond doubt. The word “business” is there 
defined as including any adventure, and it is not possible to exclude from the expres¬ 
sion adventure, ’ indeed successful adventure, the negotiation of a sale of a large 
mill which resulted in a commission payable to the value of Rs. 75,000. The answer 
to question A, therefore, is that the clause exempts only receipts of a casual and non¬ 
recurring nature, which are not reoApts from business or the exercise of a profession, 
vocation or occupation by an assessee. 

It would be superfluous for us to give an answer to question B upon the 
assumption that our answer to the question A was accepted as final. But in accordance 
with the order of this Court directing a case to be stated the question has been submit- 
tea to us and has been argued on both sides. In our view this transaction although an 
isolated transaction, was not a casual or non-recurring nature. To some extent the dis¬ 
cussion of this question overlaps the question whether a particular receipt is a receipt 
arising from business or the exercise of a vocation. Cases were cited to us on behalf of 
the assessee, such as Assets Co., Ltd., v. Fcrbes (1), and the unreported case of Com- 
missto iers of Inland. Revenue v. Songster (2), which appears to have been an excess 
profits duty case, decided in 1919, the report of which is not before us. Following upon 
these two cases is the decision of the Privy Council in the case of Commissioners of 
7 , eS \. Melbourne Trust Ltd. (3). In our opinion these cases have no application to 

bef ° re llS *, aS they dcal with the "'ell-known problem, much debated, as 
I m a P art l clllar case the realisation of assets is merely an enhancement of 

o i c me Vn e L U ? rTyi . ng ^ S0 as to be in substance and in fact the receipt 

wold “ natui ” • k ?f g hC Vlew we ?p°u we found ourselves mainly upon the use of the 
t ord nature in the exemption. The word is not occurrence.” If the language were 

iWsrBsawr.v.t.'ia 

• jr?£“ ss yjs.’ssasratsi 

is a class of transaction which Soccur ’ T VtT ■ But ° n the other hand il 
a dozen times again, during the course of the year 1 * T^r* 1688 man once onl y or half 
what may be said to be a decisive illustration of thp Governme ?t Advocate put 
nature” when he pointed out that if von sold Vrt , ^ J™ 6 meanmg of the wora 

the question would also arise as to whether the \esulTof thatT ** * although 

at all but rather only enhanced cauital ’a • U * °j. tbat transaction was a profit 

brought within this exemption, undoubtedly be t Uansaclion^f' 0 " l ° ' Vhether * was 
You could not do it twice. But if, on the other hand vo * 3 2 ° n - recurnn g nature, 
taction of bringing two of your friends together andl^ 1* d a Solltary Xr * n ' 

of one of them to the other and “2^“^ lhe ^ of the house 

opinion, be carrying out a transaction which uu ^“mission, you would, in our 
a non-rccurring nature, because having dnn h ’ a thou ? b casual in fact, would not be of 
some vendor to do it again oSr ZLtXZZ" 7 SUCCeSS ’ y ° U might be asked by 

profit in question was not of a casual and ZnZt questl0n B 18 that the particular 
the section. 1 and n °n-recumng nature within the meaning of 

Our answer to question C is—No. 

Government Advocate!^* ^ ^ C ° StS ° f thlS Case ’ being the amount certified by the 


CO (1S97) 3 Tax. Cas. 542; 34 S . L. JR. 4 S 6 . ~ 

( 3 ) (i 9 « 4 ) A. C. 1001. 


(2) («920^ 1 K. li. 587, 



INCOME-TAX CASES (MYSORE). 


Table of Cases Reported. 

Page. 

Commissioner of Income-tax in Mysure v. Bank of Mysore, Limited, (1024) 29 

M. C. C. R. 299 •• • • •• * *3 

Commissioner of Income-tax in Mysore v. The Nandidroog Mines, Limited & 

others, (1924) 29 M. C. C. R. 107 ; 2 Mys. L. J. 40 • • • • 2 

Devidoss & Co. v. Commissioner of Income-tax in Mysore, (1924) 29 M. C. C. 

R. 326 ; 2 Mys. L. J. 176 •• •• ** ..14 

John Taylor & Sons v. Commissioner of Income-tax in Mysore, (1924) 29 M. 

C. C. R. 250; 2 Mys. L. J. 133 •• •• ' * ** 7 

Kassamwalli Mahomed Sait and Ali Mahomed Valli Sait * Commissioner of 

Income-tax in Mysore, (1925) 3 ° M. C. C. R. 137 ; 3 Mys. L. J. 47 • • 16 

• 

Secretary to the Government of Mysore, Revenue Department v. The Mysore 

Industrial Bank, Limited, (1922) 27 M. C. C. R. 63 • • • • 1 


The mode of citation is 1 I. T. C. (Mys). 


INCOME-TAX CASES 

(MYSORE). 


[ 1 ] IN THE CHIEF COURT OF MYSORE. 

Before Sir Leslie Miller Kt. % Chief Justice and 
Mr. Justice Chandrasekhara Aiyar. 

[2nd November 1921.] 

Secretary to the Government of Mysore, Revenue 

Department. .. Referring Officer . 

v, 


The Mysore Industrial Bank, Limited. .. Assessees* * 

. , _ Income-tax Regulation (VI of 1920) Sections 3, 14 and 51 —Wages or salaries earned before 
but find after the Income-tax Regulation—If assessable—Income, meaning of—Reference under See . ci 
—Hearing by two fudges—Chief Court Regulation, 1 of 18S4, section 19. 

Wa 8« or salaries earned and due in June 1920, but actually paid by the employer and received 
by the employees in July 1920, are assessable to income-tax, even though the Income-tax Regulation 
was not in force in June, - ^ 1 


Income in section 14 (2) of the Regulation means realisations and not expectations. 

A reference under section 51 of the Regulation may be heard by a Bench of two Judges. 


Civil Referred Case No. 1 of 1920-21 stated under section 51 of the Income-tax 
Regulation, VI of 1920, for the decision of the Chief Court. 

R. N. Aiyengar, Government Advocate, for Government. 

B. Vasudeva Murthy, for the assessees. 


The JUDGMENT of the Court was delivered by 

tax Regula^n^s'^'wiether’wage^whic^v^re Earned SddueWj 
“e ll y ie P t^ax y a Ho?or n no[ emP ’° yer) a " d reCdVed b> ' “ S employees in *9«o 

r „, . M r-Vasudeva Murthy for the assessees suggested first an objection to the 

The rt A the gr ° U " d t ^ at reference under section 5 i must be heard by the full Court 
rhere is no provision in the Income-tax Regulation corresponding with that in rte 
Stamp Regulation, wherein it is prescribed that analogous references are to be Ll u 
not less than three judges ; and it is clear from section r 9 of the ChTef Court R^rl/ 
tion that section r 5 is not intended to restrict the jurisdiction of a Bench of 8 ? 

Judges to the proceedings enumerated in that section. Though no rules auMaTtn 
have been framed under section 19 in the matter, we think we are not * 

hearing the reference. A Bench of two Judges is the Court which ordin»rih^ blted 
deals with all business not specially provided for, and we overrule the objection 

..JrssjssSSr.i'EcXsrsrs* ,h :«>«»*. 


* (1922) 27 M. C. C. R. 63. 
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is not a question referred to us under section 51 and wc cannot deal with it under 
that section. 

W e confine ourselves therefore to the question referred and our conclusion is 
that the wages are liable to taxation under the Income-tax Regulation. The Income- 
tax Regulation came into force on the 1st July 1920. and from that date salaries and 
wages as defined in section 6 (1) were chargeable to income-tax under section 14 (1), 
if it accrued or arose or was received in Mysore [section 3 (1)]. Under section 14 (2) 
a levy was to be made in the year commencing with the 1st of July 1920, on the tax¬ 
able income of the year. 

The question before us is thus in effect whether the wages referred to in the 
reference are “ taxable income ” for that year. 

The word ' income” is not defined in the Regulation, but all the learned Judges 
who recorded opinions on the reference in the case, Secretary to the Board of 
Revenue, Income-tax , Madras, v. Artt.iacna/am Chettiar (1), were of opinion that 
realizations and not expectations are included in the expression. That was a case 
relating to profits of a business but the opinions are of importance to us in the present 
case. 

Mr. \ asudeva Murthy's argument amounts to this : that wages earned and 
payable in June 1920, would, though not paid, have been taxable in the year ending 
with the 30th day of that month, had the Regulation been then in force, and are not 
taxable in the following year. An argument on the same lines advanced for the Crown 
in the Madras case was rejected bv the High Court which held that profits of a 
business are taxable only in the year in which they are realized and not before reali¬ 
zation. The Act in force in British India is practically identical with the Mysore 
Regulation and we think that the opinion of the learned Judges of the Madras High 
Court are in accord with the scheme of the Regulation, as well as with the ordinary 
accepted meaning of the word income. 

In that view wages received in July, 1920, are taxable income of that month 
and our decision is that the wages of the employees of the Mysore Industrial Bank 
which were paid in July 1920, though earned and payable in the month of June of that 
year, are liable to taxation under the Income-tax Regulation. 

We think we ought not to make,any order as to the costs of the reference. 


[ 2 ] IN THE CHIEF COURT OF MYSORE. 

Before Mr. Justice Plumer and Mr. Justice Subbanna. 

[7th December 1923 ] 

Commissioner of Income-tax in Mysore. . . Referring Officer. 

v. 

The Nandidroog Mines, Ltd., and five other mining compa¬ 
nies, Kolar Gold Fields. .. Assesseesf ' 

Income-tax Regulation {VI of 1920)— Regulation V of 1923— Interest from investments out¬ 
side Mysore fiy companies trading in Mysore—If assessable to income-tax—Bonus paid to Managing 
Directors of companies—If deductible as an all010able expenditure — R(galation VI of 1920, Section 9 

(2) (/>). 

The assessees, six gold mining companies working in Kolar Gold Fields, had their reserve and 
surplus funds invested in War Bonds and other securities in England and they were sought to be 
assessed to income-tax in respect of the interest from the said securities, which was received in Eng¬ 
land on behalf of the companies concerned by their respective Managing directors there : 

Held, that the interest earned on the said investments in no way connected with any business in 
Mysore did not constitute income which accrued or arose or was jeceived in Mysore, or which could 


* (1924) 29 M. C. C. R. 107 ; 2 Mys. I.. J. 40. 
Ci) I I. T. C. 7.s ; 44 Mad. 65. 
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be deemed to accrue, arise or to be received there under the provisions of the Mysore Income-tax 
Regulation, VI of 1920, and consequently was not assessable thereunder. 

Even if it were shown that such income nat in fact remitted to the nssessees in Mysore, there is no 
provision in the Regulation VI of 1920, under which it can be deemed to be received ; for income 
once received by an assessec or his agent out of Mysore cannot be received t/na income, if it is 
brought by the assessee into Mysore, or if it is remitted to him in Mysore. 

Suudar Das v. Collector of Gufrat, 1 I. T. C. 189 ; 3 Lah. 349 ; Board of Revenue v. Rama - 
nathan Chetly, 1 I. T. C. 37 ; 43 Mad. 75 ; Referred to and followed. 

Section 4 (2) of the Income-tax Regulation, V of 1923, cannot have retrospective effect in 
respect of income accrued before the introduction of the said Regulation. 

Bonuses or extra remuneration of a percentage calculated on the amount set aside as net profits 
and paid to the Managing Directors of companies in addition to their fixed fees, are not expenditure in¬ 
curred solely for the purpose of earning profits or gains within the meaning of section 9 (2) (ix) of 
the Regulation VI of 1920. The extra remuneration is in the nature of a preferential dividend and 

is as much an allocation of the net profits as the dividend itself and liable to have income-tax char¬ 
ged thereon. 

Vulcan Motor and Engineering Co., I.td. v. ffampfon, (1921) 3 K. B. 597, Followed. 

Civil Referred Cases, Nos. 1 to 6 of 1923-24, referred under section 66 (2) of 
the Mysore Income-tax Regulation, V of 1923, by the Commissioner of Income-tax in 
Mysore in his Nos. C. 128—133 of 1923-24, dated the 2nd and 3rd August 1923, for 
the decision of the Chief Court of the questions of law arising out of the assessment 
of the Nandidroog Mines, Ltd., and five other mining companies in Kolar Gold Fields. 

K. Shankaranarayana Rno , Government Advocate, for the Referring Officer. 

C. Krishna Murti, for the assessees. 


1. Mysore. 

2. Champion Reefs. 

3. Ooragam. 

4. Nandidroog. 

5. Balaghat. 

6. Kolar Mines 
Power Station Co. 


ORDER. 

These cases have been referred to us under section 66, 
clause (2) of the Mysore Income-tax Regulation, V of 1923, 
by the Commissioner of Income-tax at the request of the six 

marginally noted Companies operating on the Kolar Gold 
Fields. 


The references involve two points for decision.— 

First : Whether the Companies are liable to pay ihcome-tax on interest from 

SM NkSSf w de £ y ,S heir fi M r, ging DireCtoS •" England 3 i„°s n e“ s ‘ 'such 

acc^e entirely^outsideThe^Mysore Sute deP ° SilS ' ^ ^ch 

Secondly Whether extra remuneration payable to the firm that art* 

the contmc^TheJ 0 ” ° f ^ . Companies under certain conditions as provided in 
to pay incom^taT en com P anies the said firm is exempt from liability 

With onJ h tL C firs7point Re The C oZ a 7 an< V he . *** Station Com P a "y •» concerned 

points P h ° ther four refernn e Companies are concerned with both 

Compa5ra requestingHt^reference'and^hi^™ ho * P °'T in the cases of each of the 

references. g reference and thls one order therefore will cover all the six 

come-tax have held'that on Totti points the'cL?' S f nCt ' aDd tb ® Commissiouer of In- 
The same reasons govern both decisions. aim f ° r exem P t,on mus t be disallowed. 

point inhfa d^o^rrhet^alTo him K f 5 g ‘ V ?,” j S r . easons in respect of the first 
eioner made by the Champion*££ cli? the ’ of deputy Commis- 

hi. disposal of the appeal made by the Nandid^Co!^^ 1 ° f the SeC ° nd P °‘ nt in 
54 
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Regarding the first point his reasons are thus expressed :_ 

The contention of the Company does not appear to me to be tenable. 

' ; * * cannot be disputed that the investment is mainly of reserve and other 
funds. These are invested in war stock and National War Bonds of England and in 
the case of the Balaghat Company in shares in the Ananthkpur Gold Mining Company 
Whether section 33 of the Mysore Income-tax Regulation is applicable to this case or 
not, the Deputy Commissioner’s view that ‘the business of the several Companies is 
gold mining and every transaction entered into with the Company, including invest¬ 
ment in England, must be regarded as subsidiary to that main business, and the pro¬ 
fits thereof as arising or accruing through or from business connection in Mysore’ is 
agreed in by me.” 

The Commissioner relies on a passage in a commentary on the Indian Income- 
tax Act by Mr. P. Doraiswami Iyengar which runs : “Where a business necessitates 
the making of investments for its purpose the profits would include the interest on the 
investments and the Crown may either include the interest separately or include the 
same in the business profits.” The Commissioner relies also on a passage in the 
Income-tax Manual of the Government of India at page 89 to the effect that interest 
on the proprietors’ or partners’ capital including interest on reserve or other funds 
should not be deducted as expenditure. The Commissioner then proceeds to say: 
“ The Companies perhaps grant this when they contend that the interest is not taxable 
in Mysore for the reason that it does not accrue, arise or is received therein. The con¬ 
tention that while the corpus is liable to be taxed the subsidiary items are not taxable 
cannot be upheld. I am of opinion that the income from investments is subject to 
the Mysore income-tax.” 


It seems to us that the Commissioner has not quite grasped the real contention 
of the Companies. They do not, we think, contend that profits by way of interest on 
investments are not taxable profits, for, of course, they manifestly are, being covered 
by the sixth head of taxable income prescribed by section 5, item VI of the Income- 
tax Regulation and not falling under any of the items exempted under section 8 and 
section 9, clause (2). 

The contention of the Companies is that these profits are not liable to pay 
income-tax in Mysore and their argument is, income is only liable to pay income-tax 
in Mysore from whatever source it is derived if it is income to which the Income-tax 
Regulation applies. 

The answer to the question whether the Income-tax Regulation applies to this 
particular income is to be found not .by any construction of the provisions of the 
Regulation which may seem to be in consonance with the spirit of the Regulation ; for 
"The well known canon of construction of taxing Acts is that no one is to be taxed 
except by express words,” per Lord Sterndale M.R.in Simdth & Co. V. Greenwood (1) 
and again : “ It is an elementary rule that taxing statutes must be construed strictly. 

The Crown seeking to recover the tax must bring the subject within the letter of the 
law, otherwise the subject is free. There can be no equitable construction admissible 
in a fiscal statute.” per Lord Cairns in Partington v. 7 'he Attorney-General (2), 
quoted in Killing Valley Tea Co., Ld. v. The Secretary of State for India. (3). 
What we have to see therefore is, whether the profits in the case are income to which 
the Mysore Income-tax Regulation by express words applies. We do not think they are. 


That Regulation for the purposes of these references is the Regulation that was 
in force at the time the profits accrued, viz., Income-tax Regulation, VI of 1920. 'I hat 
Regulation by section 3 (1) is expressly made applicable only to Income froni what¬ 
ever source it is derived, if it accrues or arises or is received in Mysore or js under the 
provisions of the Regulation deemed to accrue or arise or to be received in Mysore. 


(1). (1921) 3 K. It. 383 at p. 592- 


(-) (1S69) 4 E. & I. App. H. L. 100 at p. 122. 
(4) (1920) 1 I. T, C. 54 at p. r>i : 48 Cal. i6r. 
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By section n (i) taxable income “ from other sources”, the 6th head of income 
made chargeable under section 5, item (vi), means income and profits of every kind 
and from every source to which the Regulation applies. 

Section 33, clause (1), the applicability of which the Commissioner leaves an 
open question though he straightway proceeds to quote its provisions verbatim as a 
reason for his view, is not in our opinion at all applicable, it providing merely a liabi¬ 
lity to pay income-tax in the special case of persons residing out of Mysore to whom 
profits accrue directly or indirectly from any business connection in Mysore and mak¬ 
ing the tax chargeable to the agent of such person residing in Mysore. 

The section is no more intended to enlarge the application of the Regulation 
as laid down expressly in section 3(1) than was section 31, sub-section (2) of the 
Finance (No. 2) Act, 191s, which was the subject of consideration in S width and Co. 
v. Greenwood (i), to which we were referred by the Companies’ Advocate, Mr. 
C. Krishnamurthi and from which we have quoted above. 


It has to be seen then if profits by way of interest on investments in securities 
in no way connected with any business in Mysore is income which accrues or arises or 
is received in Mysore, or if it is income which is under the provisions of the Regulation 
deemed to accrue or to arise or to be received in Mysore. 


Manifestly such profits do not accrue or arise in Mysore nor is there any 
provision of the Regulation under which they can be deemed to so arise. Now section 
9 \ 3 ) provides that in computing the profits of a business carried on partly in Mysore 
and partly in British India a deduction should be allowed of the profits due to tran¬ 
sactions carried on in British India and this serves to show the policy of the Regulation 
with regard to profits accruing out of Mysore which do not come within the express 
purview of any section declaring the items that are liable to taxation. The interest on 

hv e /h n p V M tmen - S U n Cr consideration is received on behalf of the Companies concerned 
by the Managing Directors of the several Companies in England ; so it is not received 

nOI 7 S U ? ere ^ Provision of the Regulation, VI of 1920, under which it 
can be deemed to be received, even if it were shown that it was in fact remitted by the 
Managing Directors to the Companies’ branches working in Mysore ; for income once 

ncorn'e if h U h^hf^ 0 * ^ ° Ut ° f Mysore Cannot * received ag^n gua 
ncome if it is brought by that assessee into Mysore or if it is remitted to that assessee 

in Mysore. The cases quoted to us by the Companies’ Advocate are direct author! 


9 Q W c a Jr • Sit Ildar Das v. Collector of Gujerat (a), it is decisively stated* “An 
assessee living or carrying on business in British India who or whose agent has 
income out of British India does not receive it again in British • h received 

he brings i, or has i? remitted to hinXe." This ^ 

sZeTZTLS (fr^-p fzl^ w t z ,e Xrr , - ax) v - *2 

Madras High Court who quoted the Lahore case' andtoESfthS? ^ 

income is earned or received bv a branch, or ing 11 he d that w ^ en an 

the fact that the money is remitted™ th e head^office in S’iT°a BrUish India ‘ 
that a fresh receipt of the money qua income "You Ind,a does not m akc 

sum of money qua income twice over, once outside British India "and 

rity W. is yet another autho- 

sss t 
ss 


(*)• (iQ 2 *) 3 K- 11 . 583. 

(2). 1 I. T. C. 189 ; 3 Lah. 349, 


( 3 ) . 1 I. T. C. 202 ; 46 Mad. 706. 

( 4 ) . 1 I. T. C ? 7 ; M a d. 
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section 4, clause (2) makes chargeable profits and gains of a business accruing or aris¬ 
ing out of British India if brought into British India within three years of the end of 
the year in which they accrue. The same change is made in the Mysore Income-tax 
Regulation, V of 1923, -also by section 4, clause (2) but that change has no retrospective 
effect and in no way alters the law governing the point under reference. We need not 
therefore decide whether the view in the commentary that-this clause (2) enlarges the 
scope of clause (i) of the section is or is not correct. 

We accordingly find on the first point that the profits concerned are not income 
chargeable with income-tax in Mysore. The Companies’ respective claims on this first 
point are therefore allowed with the costs of the reference to be borne to that extent 
by the petitioner. Advocate’s fee Rs. 50. 

The second point is quite simple. 

By contract with each of the Companies the Managing Directors in England 
have secured fpr themselves an arrangement by which, though paid a substantial fixed 
fee for their services, they become entitled, in the event of a Company declaring a 
dividend, to a bonus or extra remuneration of so much per cent, calculated on. the 
amount set aside out of the net profits for payment of that dividend. 

The Companies claim that these amounts of extra remuneration in certain given 
circumstances being always payable to the Managing Directors, should be regarded as 
a sort of quasi fixed charge entitled to exemption from income-tax just the same as 
the Directors’ fixed fees. 

It is also urged by the Companies’ Advocate that such extra remuneration is 
an incentive to the Managing Directors to do their legitimate work efficiently and that 
therefore it is in a way expenditure incurred solely for the purpose of earning profits 
01 gains and as such exempted from taxation by clause (ix) para (2) of section 9 of 
the Regulation, VI of 1920. 

Both the Deputy Commissioner, Kolar District, and the Commissioner of In¬ 
come-tax emphatically dissent from both contentions, so also do we dissent and for the 
same reasons. 

That extra remuneration can in no sense be regarded as expenditure solely for 
the purpose of earning such profits or gains. It is nothing of the sort ; it is merely 
expenditure to provide extra remuneration to the Managing Directors in years when 
th_* Companies’ profits enable them to pay it. Whether the Companies earn or do not 
earn profits in no way depends on the payment of that extra remuneration. Again 
that extra remuneration is nothing more nor less than a sort of preferential dividend to 
the Managing Directors. Before any dividend can be declared there must be a suffi¬ 
cient net profit to provide both for the dividend and the extra remuneration. 

That extra remuneration, therefore, is as much an allocation of the net profits 
as is the dividend itself. It is therefore just as liable to have income-tax charged upon 
it. No authority is perhaps necessary for so simple a proposition but direct authority 
in support of the view is to be found in Vulcan Mctor and Engineering Co., Ltd., v. 
Hanipson (1). In that case the defendant was appointed works manager of the 
plaintiff company at a fixed salary. In addition he was to be paid a bonus or commis¬ 
sion equal to £ 50 for every 5% profit earned by the company after 10% had been 
earned by the company. 

It was held by the Court of Appeal that the word “profits earned by the com¬ 
pany” meant profits divisible among the shareholders, i.e., net profits. 

Warrington L. J. in the course of his judgment states : “ I think that it is a 
clause dealing with the apportionment of the profits of the company between the 
shareholders and the works manager. But for the agreement the shareholders 
would be entitled to the whole of those profits.” This completely supports our view, as 
expressed above. Accordingly on the second point we disallow t he c ompanie s claims 

(1) (1921) 3 K. B. 597 * 
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and to that extent the. Companies will bear the costs of the reference. Advocate’s fee 
Rs. so. 


[ 3 ] IN THE CHIEF COURT OF MYSORE. 

Before Mr. Justice Plutner mid Mr. Justice Subbanna. 

[ioth March 1924.] 

John Taylor & Sons. .. Assessees*. 


v. 

Commissioner of Income-tax in Mysore. .. Referring Officer. 

Income-tax Regulation (VI 0/1920) Secs. 3 (1) and 33(1)— Non-resident foreign firm 
residing and doing business out of Mysore as managers and cottsulting engineers of firms doing 
business in Mysore—If assessable to income-tax in Mysore. 

By agreement with several gold mining companies in the Mysore State, the assessees, Messrs. 
John Taylor and Sons, a firm of mining engineers carrying on business in London were appointed 
managers and consulting engineers of the Mysore gold mining companies. The assessee had no-agents 
in Mysore, received no income there and carried on no business on their own account in Mysore. Their 
work as managers of the mining companies, with the exception of instructions and advice sent to the 
companies’ Superintendents of the mines in Kolarand of occasional visits of members of the firm to 
the gold fields, was done entirely in London and their remuneration was paid in sterling in London. 
On an assessment to income-tax of the said remuneration paid to the assessee in London, under sec¬ 
tions 3(1) and 33 Ci) of the Mysore Income-tax Regulation, VI of 1920 : 

Held, that the remuneration so paid to the assessee in London was not chargeable jrith 
income-tax in Mysore under the Regulation and that section 33(1) of the Regulation does not in 
any way enlarge the scope of section 3(1). 

Board of Revenue v. Ramanathan Chetty, 1 I. T C 37 ; 43 Mad. 75 ; Board of Revenue v. 
The Madras Export Co. 1 I. T. C. 194 ; 46 Mad. 360 ; Commissioner of Income-tax v. Nandidroog 
Mines Ltd. 1 I. T C. (Mys) 2 ; Sully v. Attorney General, (i860) 3 H. and N. 711 and Smidth fir* 
Co. v. Greenwood, (1922) 1. A C. 417, Referred to and followed. 


Per Plumer /.—The only “profits from business’* taxable under the Regulation are the 
profits of a business carried on in the place where the tax is assessable and the place where the profits 
accrue is the place where the business is carried on. The mere fact that the business entails work in 
the country claiming to levy the tax does not make the profits liable to be deemed to be profits arising 
from a business connection in that country. 

Per Subbanna /—Unless any income can be brought under any of the six clauses mentioned 
in section s of the Regulation it cannot be taxed at all It is reasonable to read Chapter IV, wherein 
section 33 (1) appears, as indicating “liability in special cases” of persons who are not the owners of 

the income rather than any new item of income not covered by sections 6 to 11 and Section 33 only 

makes proviMon for the liability of the person through whose hands the profits pass in Mysore and 
whom therefore the. Crown can reach to collect the tax rather than provides a new class of taxable 
income. 


Jhe fixed remuneration earned by the assessee is not “income derived from business’* within 

the meaning of sections (4) read with section 9(1), as it is not profits derived from any business 
earned on by the assessee in Mysore. I he said remuneration might more appropriately fall under 

section 5 (v)—Salaries—but there is no provision to assess a foreigner to income-tax on salaries 
unless the case comes under section 6 (2) of the Regulation. saianes 


Civil Referred Case No. 7 of 1923-24, referred under section 66 (2) of the 
Mysore Income-tax Regulation, V of 1923, at the instance of Messrs. Taylor & Sons 
by the Commissioner of Income-tax in Mysore for the decision of the Court of the 
question of law arising in the assessment of the said Company to income-tax. 

Ntiger, f Grant , for the assessees. 


/(. S/iankarmiarayana Rao, Government Advocate, for the Referring Officer. 

ORDER. 

./ v r J ~ This case has been referred to the Chief Court under section 

^ of -^ M > sore Income-tax Regulation, V of ,923, by the Commissioned 
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tax at the request of the firm of Messrs. John Taylor & Sons, a firm of mining 
engineers carrying on business in the City of London. 8 

.. * ^ e ^ me i nts with the several gold mining companies carrying on ODerations 

“ ‘ h ! Ko]a ^ ld Fields in the Mysore State, the said firm have been tpS 

Managers and Consulting Engineers of the said companies. 

f‘ 0F their •tfT? 63 ’ ‘ he sa j d firm is pa,d by the said companies the annual re- 

n r ondon pr p 7 lded by the said a £ re ements. That remuneration is paid in sterling 
inJLoiicion. rhose services of expert advice, management and supervision are ren- 
dered and performed in the office of the firm in London. 


After discussions and deliberations which have been in progress since August 
1920, the turn in February 1923 was served with notice in Form C (Rule- 11) under 
section 17 of the Mysore Income-tax Regulation, VI of 1920, calling on them to fur¬ 
nish a return of their income in the prescribed form—as in the opinion of the Collec¬ 
tor of Income-tax they were liable to be taxed by virtue of section 33 (1) of the 
Regulation and by reason of their being in receipt of profits earned from or through 
their business connection in Mysore. The firm in a letter, dated i S th March 1923 
replied that as their business connection with the gold mining companies operating 
m Mysore did.not arise in any way in Mysore, and that as all moneys received by the 
firm were paid to them in London for services wholly rendered in London they denied 
liability to pay income-tax to the Mysore State. 


The Collector of Income-tax, Kolar District, would not accept the firms conten¬ 
tion and relying on the case of the Commissioner of Income-tax v. Bhanji Rantji 
& Co. (1), passed two orders on June 10th 1923, final for the years 1920-21 and 1921- 
22, and provisional for the year 1922-23, assessing the income-tax payable by the 
firm. 

An appeal to the Commissioner of Income-tax was dismissed on the 
ground that the firm not having submitted their return of income had lost its right of 
appeal. In his order dated 19th November 1923 the Commissioner discussed the 
various objections raised by the appellant firm but in the end did not decide any 
of them, holding that as the firm had lost their right of appeal, no decision on them 
was necessary. 


The firm then applied to the Commissioner under section 66 of the Regulation 
requesting that the following questions might be referred to Chief Court for decision, 
viz. :— 

1. Whether the petitioners, being non-resident foreigners, could be proceeded 
against under the Mysore Income-tax Regulation ? 

2. Whether in the circumstances of the case the petitioners by wilful default 
in making a return of income had lost their right of appeal ? 

3. Whether the petitioners are in receipt of profits or gains from business 
carried on in Mysore under section 3(1) and section 33 (1) of the Regulation so as to 
make them liable to Mysore income-tax ? 

4. Whether the petitioners not having any agent in Mysore and being non¬ 
resident in Mysore, could be charged directly under section 33 (1) and not in the name 
of an agent ? 

5. Whether in any event the Collector of Income-tax was not barred by limi¬ 
tation from demanding in January 1923 a return of the firm’s income for the year 
1920-21 ? 

On this application the Commissioner has made the reference now under con¬ 
sideration. He states that in the light of the explanation offered by the firm in their 
application for the reference he concedes that question 2 above has to be answered 
in the Ann’s favour. He therefore only refers questions 3, 4 and 5. Questions 3 and 
4, we take it, have to be read with question 1, which by itself must be answered 


(1). Less I. T. C. 147 ; 44 Mad. 773 - 
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acainst the firm, mere non-residence not being a ground for exemption from liability to 
oav Mysore income-tax. The Commissioner in his order on the firm s appeal, though 
leaving questions 3 and 4 undecided, clearly indicates that the authorities relied on by 
the appellant firm do not apply to the.circumstances of this case and that in his view 
section 33, clause (1) is not a mere machinery section and does operate to make income 
chargeable which would not otherwise be chargeable. This opinion he practically 
reiterates in his order of reference, para 6. 

The fact that that opinion is directly opposed to the clear pronouncements of 
the law by their Lordships of the Privy Council in the leading cases on the point in 
England and by the Judges of the High Courts of Madras and Bombay in the leading 
cases on the point in British India, and by the members of the present Bench .of the 
Chief Court in the recent Mysore case. Commissioner of Income-tax v. Nandtdt'oog 
Mines, Ltd. (i), apparently deter the Commissioner from holding that opinion though 
we observe that he does concede in his order on the firm s appeal that the decisions 
(to the contrary) of the Judges of the High Court of Appeal and the House of Lords 
cannot be questioned.” 

The main question under reference is whether the firm of John Taylor & Sons 
who reside out of Mysore, who have no agents in Mysore, receive no income in Mysore, 
carry on their own behalf no business in Mysore, who entered into their agreements in 
London, who carry on their business in London, whose work on behalf of the com¬ 
panies is entirely in London, (with the exception of instructions and advice sent to the 
companies’ Superintendents on the Kolar Gold Fields or of occasional visits of mem¬ 
bers of the firm to the Kolar Gold Fields) and who are paid - their remuneration or 
salary iri London, nevertheless by virtue of their receipt of that remuneration, can be 
said to be in receipt of “profits or gains accruing' or arising, whether directly or in¬ 
directly, through or from any business connection in Mysore’’ which under section 33 
(i/) must “be deemed to be income accruing or arising within Mysore” and to be 
therefore chargeable with income-tax. 

Mr. Nugent Grant’s main contention is that that income does not directly or 
indirectly accrue or arise from any business connection in Mysore. 

The learned Government Advocate strenuously urges that inasmuch as the 
firm under their agreements undertake to manage all the business of the companies 
and inasmuch as the business of the companies is the extraction of gold from mines 
in the Mysore State, the firm must be held to have a business connection in Mysore. 

The fallacy of this argument is made at once apparent by the fact that any one 
of the companies might have mining businesses in half a dozen or a dozen other 
states or countries each of which states or countries could, if the contention is 
correct, proceed to gather income-tax from the remuneration accruing to the firm from 
their contract with that company until that remuneration itself might not be sufficient 
to pay the numerous demands for income-tax made upon it. 

Another test very convincingly demonstrates-that the contention is erroneous 
and that is that the remuneration paid to the firm, in accordance with the agreements, 
in no way depends on any profits accruing to the companies from their operations in 
the Mysore State. The firm get that remuneration as the result of their contract, 
quite independently of whether the companies make a profit or a loss out of their 
operations. In fact that remuneration is treated by the Mysore Income-tax authorities 
themselves as part of the working expenses of the company. 

In other words it is the companies that have a business connection in Mysore, 
and not the firm of John Taylor & Sons. The fact that John Taylor & Sons manage 
and supervise that business from their office in London no more gives them a business 
connection in Mysore, so as to make their remuneration for that work capable of be- 
ing deemed to arise directly or indirectly from any business connection in Mysore, 

(1). iLT.C, (Mys.) 2 ; 29 M. C. C. R. 107 ; 2 Mys. L. J. 40, ~~ 
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"?^| d tke c . ase a <irm * n London contracting to supply machinery for the 
wort It C T PanieS °" the Ko,ar Gold fields and to furnish fitters and drivers to 
contract ™ achm £0. a nd to keep it m good running order, for a sum fixed by the 
sunnlv If Kv r the ear ?f d Government Advocate concedes that probably the mere 
\Tvcl °- f machmery wo ! lId not make lhe firm's profits on the contract chargeable to 
J re ,I ?. come * tax ! and there can be no real difference between the position of a firm 

ra^ons^n \f S v^ atena i ^ n ' acl,in * ry nec essary for the companies’ gold mining ope- 

thT l ? , Iy ! 1 0r l e and of a firm who undertake to keep the companies supplied with 
the mental and human machinery needed for those operations. 


, . . The supply in both cases is the result of a contract entered into in the conduct 
ot their business in London and the profit in both cases results from and accrues or 
arises out of that contract. Because the contract entails supply or management of 
companies operating in another country, that country cannot by any conceivable 
strength of judicial imagination justly deem itself entitled to levy income-tax in Eng¬ 
land because it is income received by the firm in England. 


The point is so simple and so clear that detailed reference to the case law 
bearing on it is unnecessary. It suffices to say that the leading cases in England of 
Sully v. The Attonicy-Geneml (i) and Smidth v. Greenwood (2) and the two lead- 
ing cases of the High Court of Madras, Hoard of Revenue, Madras v, Ramanathan 
Chet tv (3) and Board of Revenue, Madras v. Madras Export Co. ( 4 ), 1 ind our own 
decision in Commissioner of Income-tax v. NandidrooR Mines, Ltd. (5), lay down 
clearly and authoritatively that the only "profits from business" taxable are profits of 
a business carried on in the place where the tax is assessable, and that the place 
where the profits accrue is the place where the business is carried on. The mere fact 
that the business entails work in the country claiming the tax does not make the pro¬ 
fits liable to be deemed to be profits arising from a business connection in that coun¬ 
try and for the guidance of the Commissioner of Income-tax and his subordinates we 
again emphasize our statement in Commissioner of Income-tax v. Nandidrcog Mines 
Ltd., (5), that section 33, clause (1) is a mere machinery sectibn and does not in any 
way operate to enlarge the scope of section 3, clause (1). 


In this view of the case we think it quite immaterial whether the committee on 
the Kolar Gold Fields known as John Taylors’ Committee is a de jure or de facto 
agent of the firm of Messrs. John Taylor & Sons, though if it were material we shall 
have no hesitation in holding, on the assurance of Mr. Nugent Grant given under in¬ 
structions of Mr. Nye, the executive member of that Committee, that it is in no way 
an agent of John Taylor & Sons but merely a self-constituted assembly of all the 
superintendents of the several companies working on the Fields for mutual consultative 
and collaborative considerations, to whom for convenience the advice and instructions 
of the firm of Messrs. John Taylor & Sons are communicated. 

We find therefore that the remuneration of Messrs. John Taylor & Sons, the 
subject matter of this present reference, is not chargeable with Mysore income-tax. 
A decision on the other questions referred becomes therefore unnecessary. 

After one full day had been engaged in hearing arguments, and after the 
learned Government Advocate had nearly completed his arguments in answer to those 
of Mr. Nugent Grant, the learned Government Advocate made written application for 
a transfer of * the reference to a Full Bench. Mr. Nugent Grant opposed it, and we 
think it. rightly. The application was far too belated, and in any case the point for 
determination was so simple and clear we did not think a reference necessary* y e 
may observe that of our own motion we had considered the question of such a transfer 
and decided that there was no reason to make it. 

(1) . (i86o) s H. & N. 711. (3)* 1 I. T. C. 37 ; 43 Mad. 75 - 

(2) . (1922) 1 A. C. 417. (4)* 1 I* T. C. 194 ; 46 Mad. 360. 

(5). 1 I. T. C. (Mys.) 2 ; 29 M. C. C. R. 107 ; 2 Mys. L. J. 40. 
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Petitioners will get their costs of their reference. Advocate’s fee Rs. 50. 

SUBBANNA J.—While in complete agreement with the order proposed by my 
learned colleague I wish to add a few remarks to it. 

There can be no doubt that the contracts between Messrs. John Taylor & Sons 
and the various gold mining companies carrying on business in Mysore State were 
entered into in England and under those contracts they are appointed Managers and 
Consulting Engineers of those companies but have their place of business in London 
and are paid a fixed remuneration annually and a certain percentage on the dividends 
distributed by the companies, in sterling in London. There is a statement on record 
made on solemn declaration by Mr. Ralph Nye, who holds a power of attorney for 
conducting these proceedings, wherein he mentions that under the terms of the agree- 
ment between the companies and John Taylor & Sons the services referred to therein 
are ordinarily rendered to the companies exclusively and entirely in England and that 
no part of their business in connection with the said companies is carried on in Mysore 

i his statment is not controverted on the opposite side and there does not appear to 

be any agent appointed by Messrs. John Taylor & Sons in Mysore to do any pVrl of 
their business here or to receive any remuneration on their behalf. The Deputy Com- 
missioner and Collector of Income-tax, Kolar. wrote tc them on 12th January 192^ to 

FieMs^wh"* h gent b K 1 l u ey declined *° do so - There is a committee working on the Gold 

we ^ tn!? g ^ GS ^ t! } e . nam 0 e of Messrs. John Taylor & Sons’ Committee, (which. 

•’ consis * s of tbe Superintendents of the various mines) whererf Mr. Nye is 

The Government Advocate stated in this SirttLS 

# WaS d ? mg WOrk on behalf of Messrs. John Taylor & Sons and was 

and it S n°nt SeVera purposes> But we have n <> material on record to that effect 
and it does not appear necessary to send the Case down for recording evidence on this 

question as the learned Government Advocate wanted this Court to do as the elm 

I “ taxdoes not appear to attach much importance to ihe «1sfen« 
and^ms^be L/cfi any arg V raent a ^ ins t Messrs. John Taylor & Sons 

furnished by Mr Nye that'the comSte^'V° ^ m . th h e file ’ based on information 

guUUonNo VI of^gao w^h 3 ^e^Incomt^R^ 

csss SSS? 

asscssce in respect of such tax : the ° f ,he Relation the 


geable to inJtnT-tax But this Wi,hin f M ^ ore 

which nobody could be charged whb 9nv * rgCtS the e * istence of section 5 without 

unless any income can * T™ t0 J* quite plain ** 

in section 5, it cannot be taxed at all and then the tbe S1X c * auses mentioned 

to xi should be fully satisfied. TL lear^ed^oi^is^ d OI ?T Pr ^ Cribed in sections 6 
no weight to these sections at all and perhtS 3ld ^ of . Inc ° me ' tax seems to e»ve 

without them section « (1) was u t g 80 far as to hold that even 

^vemmen^dvo^telfeswmed 

- . suggested that 
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ved from business and he made his position clearer by stating that it was income deri¬ 
ved from gold mining business. But section 9 (1) shows that “income derived from 
business” denotes profits of any business carried on by the assessee and in the case 
before us the fixed remuneration due by the gold mining companies to- Messrs. John 
Taylor & Sons can scarcely be said to be profits , for they are bound to pay it even if 
there should be loss ; nor can any one say that Messrs. John Taylor & Sons carry on 
the business of gold mining, for it is the companies that do so. It seems to me that 
the more appropriate head under which Messrs. John Taylor & Sons’ remuneration 
provided under the agreements comes, is that of salaries (clause v to section 5) and 
(apart from section 33(1) which we shall presently consider) there is no provision to 
assess a foreigner to income-tax on salaries he receives outside Mysore unless the case 
comes within section 6 (2). 


There can possibly be no doubt regarding the whole gist and purport of the 
Regulation that the “taxable income” of any person is what can be brought under 
Chapter I ; for section 14. (1) declares quite unequivocally that the aggregate 
amount of an assessee’s income chargeable under each of the heads men¬ 
tioned in sections 6 to 11 shall be the taxable income of the assessee. The burden 
lies heavily upon anyone who wishes to maintain that there is any item of taxable 
income not mentioned in sections 6 to n, and it is but reasonable to read Chapter IV 
(wherein section 33 (1) occurs) as indicating “ liability in special cases ” which is the 
heading of the chapter—of persons who are not the owners of the income rather than 
of any item of income not covered by sections 6 to 11. It is the regrettable indis¬ 
tinctness in the wording of section 33 (1) that has led to controversies of this sort. 
But as remarked by the learned Judges in Board of Revenue, Madras v- Ramanathan 
Chesty (1), section 33 makes provision for the liability to the tax of the person through 
whose hands the profits will pass in British India (here Mysore) and whom therefore 
the Crown can reach in order to collect it rather than provide a new class of income 
which is taxable. 


The section takes for granted that there is an agent or some person in the coun¬ 
try where the tax is sought to be imposed, through whom the profit is transmitted to a 
person residing elsewhere. Section 34 states that any person employed by or on be¬ 
half of a person residing out of Mysore or having any business connection with him 
upon whom the Collector has caused a notice to be served of his intention of treating 
him as agent shall be deemed to be such agent, but there is no such person who can be 
said to be agent of John Taylor & Sons in Mysore and Commissioner of Income-tax 
v. Bhauji Ramji & Co. (2) referred to by the Commissioner does not really touch this 
point as it was admitted in that case that the income accrued in British India and 

was taxable. 


To go to the words of section 33 (1) it seems difficult for any one to maintain 
that it includes “ salaries ” paid to any person for services rendered by him to any firm of 
businessmen ; what is contemplated in it is some sort of profit or gain through some 
“business connection” and the learned Government Advocate felt called upon to sav 
that the case came within section 5 (iv) and not clause (i) in order to maintain his 
ground. Considering the language of sections 3 and 5 where the general word income 
is employed which is avoided in section 33 (1) and on the view that what John Taylor 
& Sons get is “salary”, this section is inapplicable to the present case. In this 
connection it is noteworthy that in one of the demand notices the income was shown 


as salaries. 

It may be that section 33 (0 explains section 3 (0 by indicating in what cases 

gains or profits derived by a person residing out of Mysore may ^be deemed to be 

income arising or accruing within the State, but when it adds that it shall be charge- 
able to income-tax”, all that could be possibly meant appears to be that it shall be so 
chargeable if the require ments of sections 5 to 11 are complied with ; and, as pointed 

' Vi). il.T.C. 37 ; 43 Mad. 75 (2). » T- T r - >47 ; 44 Mad. 773. 
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Out by Wallace r J. in Board of Revenue v. The Madras Export Company (i), the 
phrase used in section 5, clause (iv) is not “income derived from or through any 
business connection” but only “income derived from business.” To give to this clause 
the extended meaning that section 33 (1) is contended to warrant would lead to many 
absurdities. A business firm ordinarily has “business connection” with various 
countries—it may take advice in one, buy raw materials in another, machinery in a 
third, sell its ware in a fourth, get oils and fuel for the machinery, in various other 
countries, and so on ; and it will be well within the words of section 33 (1) to say that 
the income derived by the firm at its place of business is directly or indirectly due to its 
“business connection” with all those countries and yet it should be plain that all these 
countries could not have a claim to income-tax on that income. 

I concur with the order proposed by my learned brother. 


[ 4 ] IN THE CHIEF COURT OF MYSORE. 

Before Mr. Chandrasekhara Aiyar , Chief Justice and 

Mr. Justice Subbanna. 

[3rd April 1924.] 

Commissioner of Income-tax in Mysore. .. Referring Officer. 

v. 

Bank of Mysore, Limited. .. Assessees* 

Income-tax Regulation (V of 19 23) sections 58 and (>o-Notification of exemption from tax— 
Mysore Government securities—Interest thereon , if exempt from super-tax. 

The Government Notification of 14th August 1023 exempting the semiotic .v* n- 
of Mysore from tax payable under the Income- tlx Relation do^ no?I 
of super-tax, as section 60 of the Regulation under which the Notification purports to be 

f , o°IuTer t°a; ernment '° in terms in "»!*« -come-taJ o'nly and doesTot a/pT, 

. £ ivil R * fe ™ d Case No. 8 of 1923-24, referred by the Commissioner of Income- 
of**ju3* yS ° re f ° r thC deC,S10n ° f the Chie£ Court under tl »e Income-tax Regulation, V 

M. Ramaswami , Public Prosecutor, for the Referring .Officer. 

L. S; Raju, for the assessee. 


The ORDER of the Court was pronounced by 

reference is whether secmUh^J™Govwmnent of^Mysore declared To'bf ^ 
tax free are also free of super-tax. J eciarea to be income* 

„ The contention of assessee that they are free of suDer-tar ,*« j 

mg of the Government Notification of 14th August igas^irectinn^? WOrd ' 
on such securities shall be exempt from the r a v i a a j that tfae interest 

tax Regulation.” This notification purports to be fssued iTtl" My ? ore Income- 
conferred by section 60 of the Regulation. 5 Thai section L ™M the Powers 
make an exemption, reduction in rate or other modification InZZTc, G f OVernment to 
in favour of any class of income, etc.,, and does not apply "n "eras to s. “““e-tax, 
. But it is contended that the section is applicable .0 ,,,^, SU P er ‘‘«- 

section 58. With this contention we do not agree. Section S0 „ by virtue of 

sions of the Regulation excepting those specified, to “ the charmf PP * th ® Po¬ 
tion and recovery of supertax”, but not to exemption frorff assess “ e “‘. collec- 

thmkexemp tion can come und er charge, assessment collection We do “>t 

• (1924) 29 M. C. C. R. 299. ~ 1 ---- —™ VeT y . 

(l) 1 I T.C 194 ; 4*6 Mad. 360. 
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n a rtir„ll?fv re t nCe “ made t0 certain observations contained In the Income-tax Manual 

granted by the Go^noV^neVa^in Co^dffn e^rcfseof the^orrespon^ 

of the Indian Act, but this is not express,y sHuled tte Go^enf JTnTa 

Notification itself and as regards Government securities, with which alone we are 

Ts™^' admittedly no exemption has been granted in British India in respect 

M On the: whole we do not think it is possible to treat the Mysore Government 
super-tax. 0n ^ IQ23 ’ aS exemptin ^ the class of ^come in question from 

A copy of this order will be sent to the Commissioner of Income-tax. The 
assessee will bear the costs of the reference. Advocate’s fee Rs. ioo. 


[fi] IN THE CHIEF COURT OF MYSORE. 

Before Mr. Chandrasekhara Aiyar , Chief Justice and 

Mr. Justice Plutner. 

[ioth July 1924.] 

Devidoss & Co. .. Assesses* 

v. 

Commissioner of Income-tax in Mysore. .. Referring Officer. 

Income-tax Regulation (VI of 1920) Sections 20, 35 and 36- No demand notice to the assessee 
—Assessment, tf legal—Recovery of tax by adjustment of assesseds money in the assessing officer's 
hand—If valid—Demand notice imperative. 

An assessment under the Income-tax Regulation. VI of 1920. does not become binding so as to 
impose a charge on the assessee and recoverable as such from him, until after a notice of demand 
under section 20 of the Regulation has been served on the assessee and the time limit specified in 
section 35 has expired. The omission to issue such a notice before pioceeding to recover the tax is a 
distinct violation of the law and in the absence of such a notice, the assessee is not in law liable for 
the payment of the tax. 

The fact that the Assessing Officer had in his hands money which the assessee was entitled to 
by way of refund in respect of the tax collected in excess for the previous year and which was set off 
by the Officer as against the tax assessed, without resorting to any coercive process for recovery of 
the tax, is immaterial and does not dispense in law with the necessity for the service on the assessee 
of the statutory notice. The fact that the non-issue of the notice does not in any way prejudice the 
assessee does not affect the question of the necessity for such a notice, though it would have an im¬ 
portant bearing on any consideration of the extent of damages, if any, sustained by the assessee. 

The rule framed by the Government under the Income-tax Regulation allowing a set off of the 
tax against any amount of refund due to the assessee, if it means or implies that the notice prescribed 
by section 20 of the Regulation can in any circumstances be dispensed with, is ultra vires to that 
extent. 

Civil Referred Case No. 9 of 1923-24 referred by the Commissioner of Income- 
tax in Mysore by his letter No. C. 541—1923-24, dated 6th June 1924, in compliance 
with the order of the Court dated 26th March 1924, requiring him to state a case On 
the question of notice of assessment under section 20 of Regulation VI of 1920, for the 
decision of the Chief Court. 

M. Ratnachandra Rao , for the assessee. 

K. Shattkaranarayana Rao, Government Advocate, for the Referring Officer. 

ORDER. 

This is a case stated and referred by the Commissioner of. Income-tax as required by 
this Court in its order of 26th March last. 

The petitioners are a firm of merchants carrying on business in the city of 
Bangalore as well as outside. The return of income submitted by them for the year 


• (1924) 29 M. C. C. R. 326 ; 2 Mys. L. J. 176. 
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1921-22 was not accepted by the Deputy Commissioner ; and they were assessed, in¬ 
stead, on a much larger income finally for that year and provisionally for the year fol¬ 
lowing. On this basis the tax due came to Rs. 1,448-5-6 for each year, or Rs. 2,896-11-0 
for both the years together. No notice of demand was, however, issued to the 
petitioners in respect of this sum, for the reason that a sum of Rs. 2,812-8-0 had been 
previously recovered as provisional assessment for the year 1921-22, and a further sum 
of Rs. 83-4-0, originally recovered as penalty but ordered by the Government to be ^re¬ 
funded to petitioners, was available to meet the balance. “ The assessing officer” it 
is stated, "considered it unnecessary to issue any notice of demand to the petitioners 
in accordance with the rules prescribed by Government as no amount was found, due 
to Government on adjustment.” 

The petitioners contend, on the other hand, that, since no notice of demand 
was served on them either for the final assessment for 1921-22 or for the provisional 
assessment for 1922-23, income-tax for those two years has not become payable by 
them ; that the Deputy Commissioner had no power to appropriate amounts in deposit 
to the credit of the petitioners towards income-tax tor periods for which demand notices 
had not been issued ; and that such appropriation towards a tax which had not be¬ 
come payable was unwarranted and illegal. 

We think there is a good deal of force in this contention of the petitioners. 

The case is governed by the Income-tax Regulation, VI of 1^20, which has 
since been repealed and replaced by Regulation V of 1923- The provisions relevant 
for our present purpose are however practically identical in both Regulations, sections 
20, 35 vid 36 of the former corresponding to sections 29, 45 and 46 of the latter. 
Under these provisions the Income-tax Officer, when he has determined a sum to be 
payable by an assessee by way of tax, is required to serve on the assessee a notice of 
demand in the prescribed form specifying the sum so payable ; the assessee has the 
right to prefer an appeal within thirty days of receipt of the notice ; subject to altera¬ 
tion on appeal or review, the amount of tax as determined must be paid within the 
time, if any, mentioned in the notice of demand or order or else on or before the first 
day of the second month following the date of service of the notice or order; failure to 
do this constitutes default, upon which coercive steps may be taken to recover the 
amount in arrear with penalty. 

It is clear from the above that the assessment does not become binding so as to 
impose a charge until after a notice of demand has been served on the assessee and the 
time limited in section 35 has expired. Cf. Konstam on the Law of Income-tax, 2nd 
Edition, page 321. Reference may also be made in this connection to Berry v. Farrow 
(1), a case decided under the corresponding English statute. Bankes J. there held that 
the giving of a notice of assessment was not only made obligatory by express provision, 
but was also necessarily implied in the right of appeal given to the party charged, so 
as to afford him an opportunity of challenging the correctness of the assessment by 
appealing against it ; in the absence of due service of such notice and of a demand for 
payment, it was held that there was no valid assessment, that the distress levied was 
wrongful, and that the party aggrieved was entitled to damages. 

The object'd a notice of demand being thus to apprise the party assessed of 
his liability to pay tax and the extent of such liability, as well • as to give him an 
opportunity of appeali g from the assessment, the omission to issue such notice before 
proceeding to recover the tax is a distinct violation of the law. And it makes no 
difference in this regard that the recovery made is not by means of directly coercive 
steps but by “ adjustment” or "appropriation” without reference to the assessee. The 
fact th^t in the case before us the assessing officer had in his hands money to which 
the petitioners were otherwise entitled by way of refund does not therefore dispense in 

law with the necessity for service upon them of the statutory notice. 

♦ - — — ___ 


(1). (1914) 1 K.D. 632. 
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O ur att en ti° n has been drawn, on behalf of the Commissioner, to a certain rule' 
purpor ing to be framed by Government in exercise of. the powers conferred by the In- 
:ome-ta x Regulation in which it is laid down that: “When an assessee is found en- 
titled to a refund, the amount of such refund, if it is less than the sum payable by 
h!m shall be deducted from that sum and that a demand notice shall be issued only 
for the balance and that if it is greater, only the balance remaining after meeting the 
sum due shall be refunded to the assessee.” In so far as this rule deals merely with 
the right to set oil the amount of assessments against the amount of refund, it does 
not call for examination at our hands in connection with the present case ; but if it 
means or implies that the notice prescribed by section 20 of the Regulation can in any 
circumstances be dispensed with, then we have no doubt that to that extent it is ultra 
vires. It may, however, be possible to reconcile the rule with the enactment by 
observing that the term “demand'’ is susceptible of a double interpretation, and that 
while in the section it means the amount of income-tax at which a person is assessed 
(whether or not it may be found ultimately necessary for him to pay it), in the rule it 
has the ordinary meaning of a requisition for payment; if as the result of a set off 
(assuming with >ut deciding that this is permissible before default is made), no amount 
is actually found due from a person, it may be unnecessary as a matter of fact to re*- 
quire him to pay anything ; but this cannot absolve the assessing officer from intimating 
to him by notice the sum at which he has been assessed and the mode of adjustment, 
if any, adopted. It ma> be suggested in passing that “notice of assessment” would 
perhaps be a more appropriate designation for a notice of this kind than “notice of 
demand .” 

It is mentioned in the letter of reference that the non-issue of notice in this case 
did not in any way prejudice the petitioners, as the latter did appeal to the Commis¬ 
sioner of Income-tax and that Officer disposed of the case on the merits. We do not 
think this circumstance, granting the facts to be as stated, affects the present ques¬ 
tion, though it would, of course, have an important bearing on any consideration of the 
extent pf damages, if any, sustained by the petitioners. So far as the question of law 
now before us is concerned, we must decide that, in the absence of service on the 
petitioners of the notice prescribed by the section 20, there has been no valid assess¬ 
ment of income-tax upon them for the years in question, and that they are not in law 
liable for the payment of > uch tax. 

The costs of the reference will be paid by the opponent, the Commissioner .of 
Income-tax. Advocate’s fee Rs. 50. 


[6] IN THE CHIEF COURT OF MYSORE. 

Before Mr. Justice Subbanna and Mr. Justice Ramaswamy Iyengar. 

[nth December 1924.] 

Kassamwalli Mahomed Sait and 

Ali Mahomed Valli Sait. Asscssees.* 


v. 

Commissioner of Income-tax in Mysore. 

Income-tax Regulation (V of 1923) Section 66 —Assessment proceedings under the Regulation 
of 1920 —Regulation of 1923 if applicable thereto—Assessee not appealing under Sec. 31 or Sec. 32— 
If can ask for a reference under Sec. 66. 

The asscssees were assessed to income-tax as the agent of a non-resident company and more 
than a year thereafter, preferred an appeal to the Commissioner of Income-tax which was dismissed as 
time-barred. After the disposal of the appeal by the Commissioner, the Income-tax Regulation, V of 
1923, came into force and the assessee applied thereunder for an order requiring the Commissioner to 
state a case on the question of their liability to be assessed: 


*(1925) 30 M. C. C. R. 137 ; 3 Mys. L. J 49. 
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Held , that it was doubtful if th? provisions of the Regulation of 1023 was applicable to pro¬ 
ceedings un'der the old Regulation of IQ20, which did not confer any power on the Court to call upon 
the Commissioner to $tate a case and that, even otherwise, the assesses, not having preferred an 
appeal before the'Commissioner within the time allowed by law, were not entitled to ask for a refer¬ 
ence under section-66 of the Regulation V of 1923. 

Civil Petition No. 19 of 1924-25 under section 66 (3) .of the Mysore Income-tax 
Regulation, V of 1923, praying that the Commissioner of Income-tax in Mysore may 
be required to state a case to the Chief Court for decision of the several questions of 
law raised in the case and for exemption of the petitioners from payment of income- 
tax or peftalty thereon as claimed by the income-tax authorities. 

M. Krisluiamurti, for the assessees. 

K. Shattkaranarayatia Government Advocate, for the Commissioner of 
Income-tax. 

ORDER. 

This is an application under section 66 of the Income-tax Regulation, 1923, 
praying that the Commissioner of Income-tax be called upon to state a case for the 
decision of this Court. 


Petitioners were doing business with a firm known as the Indo-Burma Petroleum 
Company of Rangoon and under section 34 of the Income-tax Regulation of 1920 
they were served with a notice, dated 5th May 1921, by the Collector that they would 
be treated as the agents of that Company and that they were required to send a 
return showing its income in respect of the profits it earned within the area, in which 
the petitioners were transacting their business. 

Petitioners did not respond to the above notice and in the first week of 
November 1921, the Collector informed them by means of his letter, dated 2nd 
November 1921, that as he had declared his intention to treat them as the agents of 
the Company, they would be held responsible for the payment of any tax which may 
be imposed on it, and that they were required to send statements in the prescribed 
form showing the business done by them on behalf of the Company in this State. 

Petitioners did not send any reply to the above requisition also and on the 21st 
February 1922 the Collector passed an order to the effect that a total sum of Rs. 4,688 
was payable by the Company for the business done by it in this State, one half of the 
said amount being the final tax for 1920-21 and the other half being the provisional 
tax for 1921-22. A copy of the order was served on the petitioners on the 25th 
February 1922 and they were also informed that along with the other agents of the 
Company they too were held responsible for the payment of this amount. 

The petitioners did not take any action even after the receipt of this communi¬ 
cation, and more than a year after the receipt of the notice, i.e., on 7th May 1923 they 
preferred an appeal to the Commissioner of Income-tax taking objection to the levy of 
the amount from them. But the appeal Was dismissed as it was barred by time. 


/M? t r a J? pears that the P etitioners then applied to the Government, which was then 
the Chief Revenue authority, for a revision of the order of the Collector and Commis¬ 
sioner and for a reference of the case to this Court; but the Government did not grant 
then- request. As the amount had not been paid within the prescribed time, the peti¬ 
tioners were required to pay a penalty also and in their petition to the Government 
they asked that that amount may be remitted. And as regards that prayer the Go- 

The^TrVnrH• d ^ the petitl 1 ? nei ? ma y make a representation to the Commissioner. 
They accordingly made an application to the latter Officer for that purpose and a 

portion of the amount was remitted by his order dated 29th June 1924 ^ 

before ** ° n 28th J I?! y 1924 the P etitioners ^d another application 

ih? 1* T • e t r requesting him to refer to this Court the question regarding 
their liability to pay either the tax or the amount of penalty. As the preye^no^ 
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granted, on the ground that the Government had already refused to make the re' 
rence, the petitioners have made the application to this Court. 

We are of opinion that this application cannot be allowed. Under the Regula¬ 
tion of 1920, no power was vested in this Court to call ypon the Commissioner to state 
a case for its decision and it is only under section 66 of the Regulation of 1923 that 
such a power has been vested in it now. 

The new Regulation had not been introduced, when the Commissioner disposed 
of the appeal which the petitioners had preferred to him ; but it had been introduced 
when the revision petition to the Government was pending. 

We doubt if the provisions of the Regulation of 1923 were applicable to the 
proceedings which were pending before the Government and no authority was cited to 
show that they were applicable. And even if it be assumed that those provisions can 
be applied, we do not think that this is a case in which we can direct the Commis¬ 
sioner to make a reference. 

The provisions of section 66 indicate that before an assessee can insist on a 
reference being made, he must have exhausted his right of appeal under sections 31 
and 32. In the present case, the petitioners did not prefer the appeal against the 
assessment to the Commissioner within the time allowed by law and they do not seem 
to have had any just or reasonable excuse for the delay and it therefore appears to us 
that they have no points of law in their favour and cannot ask that a reference should 
be made. The petition is accordingly rejected with costs. Fees Rs. 25. 
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[ 1 ] IN THE CHIEF COURT OF TRAVANCORE. 

Before Mr. Justice Raman Tampi, Mr. Justice Jacob and Mr. Justice 

Parameswara Menon. 

(23rd Mithunam 1100 : 6th July 1925.J 

The Imperial Bank of India, Ltd., Alleppey .. Pefifiottcr* 


v. 


Sirkar 


Cou ><ter-Petitioner. 


Income-tax Regulation (VIII of 1096) .S'. SO —Reference to Court—Chief Revenue Authority , 
if can be directed to refer—If a subordinate court — Proceedings, if j udicial—High Court's Juris¬ 
diction. 

The High Court has jurisdiction to direct a reference to it by the Chief Revenue Authority 
under S. so of the Income-tax Regulation, where the latter refused the jtssessee’s application there¬ 
for. Such an order of the High Court is not an exercise of original jurisdiction in a matter concern- 
mg revenue, 

Alcock Ashdown & Co , Ltd. v. Chief Revenue .Authority, Bombay, 1 I.T.C. 221: and Birendra 
Ktshor Maiukya v Secretary of S. ale for India, . I. T. C. 67. Followed. Commissioner of Income- 
tax v. North Anantapur Gold Mines, i I. T. C. 133, Not Followed. 

Hi . r Th !. Ch ^K Re ^^ Income-tax Regulation is a court subordinate to the 

High Court-and the proceedings before Chief Revenue Authority are judicial proceedings. 

Civil Rev ' s j on Petition No. 354 of 1099 praying for revision of the order of the 

Land Revenue and Income-tax Commissioner dated 1-4-1924. in Income-tax Appeal 

Case No. 80 of 1098, on the file of the Land Revenue and Income-tax Commissioner 
1 ravancore. * 

K G. Sesha Aiyar, for the Petitioner. 

A. V enkatarama Iyer, Head Sirkar VakiT, for Sirkar. 

JUDGMENT. 

The petitioner before us is the Imperial Bank of India. AlleDoev renn^n 
the Agent thereof, and the counter-petitioner is the Sirkar. PP V ’ presented by 

The petitioner was assessed by the’CoIlector of Income-tax nnrW r „ 
tax Regulation in the amount of Rs. 21,321-8-0 on an alleged income of Rs 
r ‘097 to 1098 M. E. This assessment was objected to andan V 

presented to the Chief Revenue Authority. The claim in appeal that th^nfn 

tioner ought to be exempted from assessment in respect oT Rs r 200 „ n P fu 
ground that this amount represented interest paid to the Head Offir^ 4 tV*°r ^ 
Bank of India, Madras, on loans borrowed theorem such loans havi^ tl 
u d ri t0 the A AI1 eppey Branch from out of moneys bo^rowed ^ 

Madras. An affidavit was filed in support of this claim Th* nL- r d d ° ffice m 
confirmed the assessment of the Collector of Income-tax and 2 ?** J* evenue Officer 
petitioner’s request to state a case for the ODinion of th* t0 grant the 

directed against this decision. P the H,gh Court * The Petition is 

of the sl£f minary ° biecti0n,that tbiS C °"‘ h - jurisdiction is raised on beha.f 


•(* 9 *S> IS Tra. L. J. 39 t , 
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In our opinion, there is no substance in this objection. 

Section 27 of the Income-tax Regulation lays down that for the purposes of 
any inquiry under Chapter II, relating to deductions and assessment of income-tax, 
the Collector or Commissioner shall have the same powers as are vested in a court 
under the Code of Civil Procedure when trying a suit in respect of taking evidence and 
that any proceeding under that Chapter before a Collector or Commissioner shall be 
deemed to be a “ judicial proceeding ” within the meaning of sections 187 and 226 of 
the Travancore Penal Code. Section 18 in particular authorizes the Collector to re¬ 
quire the attendance of any person and the production of accounts, and other docu¬ 
ments as well as other evidence on which the assessee relies. There is no doubt 

• 

therefore that the Commissioner is empowered to take evidence in the manner pres¬ 
cribed by the Code of Civil Procedure and that the proceedings in the course of which 
such evidence is or may be legally taken are judicial proceedings as defined in section 
2, clause (9) of the General Clauses Regulation. The Code of Civil Procedure pur¬ 
ports to be a statute which consolidates and amends the laws relating to the proce¬ 
dure of the courts of civil judicature, so that the Commissioner is for the purpose of 
these judicial proceedings a Judge, that is to say, the.presiding officer of a court. 


Whether the Commissioner as the presiding officer of a court is subordinate to 
the High Court admits of no serious dispute. Section 50 of the Income-tax Regula¬ 
tion dispels all doubts on the point. That section contemplates the obligation of the 
Chief Revenue Authority (who is the Commissioner in the present instance) to draw 
up a statement of the case and refer it to the High Court under certain circumstances. 
It-further empowers the. High Court to call for a fuller statement of the case if it 
thinks fit, and to pronounce judgment which shall be binding on the Revenue Autho¬ 
rity having seisin of the case. 

We hold accordingly that the Chief Revenue Authority is a court subordinate 
to the High Court and that the preliminary objection urged against the jurisdiction of 

this Court is untenable. 

The main question for decision, however, is whether the present is a case in 
which the court is competent to exercise its jurisdiction and interfere with the Chief 


evenue Authority’s decision. 

Section 50 of the Income-tax Regulation is substantially a reproduction of sec¬ 
tion 51 of the Indian Income-tax Act, VII of 1918. The first clause of this section is 

?s follows • “ If in the course of any assessment under this Regulation or any pro- 

ceding in'connection therewith other than a proceeding under Chapter VI a question 
has arisen with reference to the interpretation of any of the provisions of this Regula¬ 
tion or of any rule thereunder, the Chief Revenue Authority may, either on its own 
motion or on reference from any Revenue Officer subordinate to it, draw up a state¬ 
ment of the case, and refer it with its own opinion thereon to the High Court, and 
shall so refer any such question on the application of the assessee, unless it is satis¬ 
fied that the application is frivolous or that a reference is unnecessary. 

The argument on behalf of the Sirkar is that, although, according to the above 
clause the Chief Revenue Authority shall refer to the High Court any question of law 
on the application of the assessee, unless he is satisfied that the application is frivo¬ 
lous or that a reference is unnecessary, the High Court has no power to compel him 

make such references. 

The same question arose in British Indian Courts on several occasions. 


In Chief Commissioner of Income-tax, Madras v. The North Ananth :fiM 
Cn'd Mines Ltd. (i), a division Bench of the Madras High Court, setting aside the 
dedlion of Kumaraswami Sastri J. held that section ,06 (:,) of;the Government of 
India Act and section 52 of the Income-tax Act prohibited the High Court from enter 
taWng any appMcation under section 45 of the Specific Relief Act in the nature of^ 
mandamus for the purpose of compelling the Revenue Board tojrefer the- 


(l) i I. T. C lit : A A Ma<l. 7'8 
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Hich Court under section S i of the Income-tax Act. It was further held that issuing 
an order under section 45 of the Specific Relief Act is an exercise of original jurisdic¬ 
tion and that an application under the said section is a proceeding within section 52 
of the Income-tax Act. This decision is dated March 2, 1921. 

On August 30, 1920, the question whether when a Court hears a reference it 
really performs the functions of a court of appeal was answered in the affirmative by a 
Full Bench (Mookerjee Ag. C. J., Fletcher and Walmsley JJ.) of the Calcutta High 
Court in Birendra Kishor Manikya v. Secretary of State for India (1). Mooker¬ 
jee Ag C. J. expresses himself thus at page 72. “The essence of the matter thus is 
that when a court hears a reference, it really performs the functions of a court of 
appeal quite as much as it undoubtedly does when it hears an application'for revision. 
The index of the relation of superior and inferior tribunals is furnished by the fact that 
the judgment pronounced on the reference by the High Court is binding upon the 
referring authority. There is thus no escape from the conclusion that the 
High Court exercises not an original, but an appellate jurisdiction when it entertains 
a reference under section 5 1 of the Indian Income-tax Act, 19*8. Evidently this 
dictum was not cited before the Madras High Court or considered by the learned 

Judges. 

The next important decision is Alcock Ashdown and Company v. Chief 
Revenue Authority of Bombay (2). Their Lordships observe at page 225.—“In their 
Lordships’ view, the order of a High Court to a Revenue Officer to do his statutory 
duty would not be the exercise of original jurisdiction in any matter concerning the 
revenue.” The conclusion of their Lordships is summed up thus at page 226:— 

“ In their Lordships’ view always supposing that there is a serious point of law 
to be considered, there does lie a duty upon the Chief Revenue Authority to state a 
case for the opinion of the court, and if he does not appreciate that ther^e is such a 
serious point, it is in the power_of the court to control him and to order him to state 
a case.’* This decision is dated June 7, 1923- 

From a review of the above authorities, it is manifest that the highest judicial 
tribunal of the British Empire has over-ruled the view of the Madras High Court and 
has pronounced authoritatively that the High Court does not act in the exercise of its 
original jurisdiction when it orders a Revenue authority to make a reference under the 
Income-tax Act and that the High Court is competent to make such an order when 
the Revenue authority rejects the assessee’s application in that behalf. 

We are therefore satisfied that this Court is competent to order the Chief 
Revenue authority to make the reference applied for by the assessee. 

In view of the final pronouncement of the Privy Council we are justified in 
holding that clause (3) of section 66 of the Income-tax Act of 1922, which recognizes 
the High Court’s jurisdiction to order the Commissioner to state a case, is merely de¬ 
claratory of the existing law. We note that the law of this State has also been made 
clear by a similar amendment of the Income-tax Regulation. 

It is conceded that in the present instance an important question of law arises 
for decision. The Chief Revenue Authority’s view that no question of interpretation 
of any sections of the Regulation is involved in the case does not appear to be sound. 
The petitioner contends that the sum of Rs. 1,74,200 represents ihterest paid to the 
Head Office on loans borrowed thereform, such loans having been advanced to the 
petitioner from out of moneys borrowed by the Head Office in Madras. On this 
ground it is claimed that the said amount should be exempted from assessment, for 
according to the petitioner this amount is not income assessable under the Regulation. 
This is a clear question of law. 

We accordingly direct the Chief Revenue Authority to restore ic his file the 
petitioner’s application aforesaid and to state a case and make a reference with res- 
pec t thereto as contemplated in section 50, clause (1), of the income-tax Regulation. 

(i) 1 I. T. C. 67 f 48 Cal. 766. U) 1 I. T. C. 22! ; 47 Bom. 74a, 
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costs. 


Having regard to the novelty of the questions involved we make no order as to 


[ 2 ] IN THE CHIEF COURT OF TRAVANCORE. 

Before Mr. Justice Raman Tamp:, lr. Justice Jacob amt Mr. Justice 

Parameswara Menon. 

[24th Mithunam 1100 : 7th July 1925.] 

The Commissioner of Income-tax, Travancore .. Referring Office<\ 

V. 


The Central Travancore Rubber Co., Ltd., Mundakayam ... Assessees. * 

Income-tax Regulation ( VI/I of .096) Sec. 2 (1) (b) ( . )-Income by agriculture from lands 
' 4 e f? Pt [ rom P*V*fnt of any revenue to Government—If agricultural income—Construction of statutes 
Comparison with S . 2 (i^ (h) of'Jndtan Income-tax- Act (AT/ of 1922). 


Income derived by agriculture from land not assessed to land revenue or to any local rates or 

cesses collected by officers of Government as such is agricultural income within the meaning of Sec. 2 
UMDMU of the Income-tax Regulation and is exempt from assessment under S. 3 (ix). 

Sec. 2 (1) Cb) ought not to be construed as restricted to income from lands of the specific class 
referred to in cl. (a), as such a construction in not warranted by the plain language of the section. 

Rules as regards construction of fiscal statutes referred .0. 


Provisions of the Regulation compared with the provisions of the Indian Income-tax Act (XI 
of 1922) 

Case [income-tax Reference No. 1 of 1100] stated under section So of the In¬ 
come-tax Regulation by the Chief Revenue Authority (the Commissioner of Income- 
tax), regarding the correct interpretation of section 2 (1) (b) of the Income-tax Regula¬ 
tion. 


CASE. 


The Central Travancore Rubber Co., Ltd., Mundakayam, derive profit from the 
tea industry carried on by them in Travancore, and such profits are assessable to 
income-tax under the Income-tax Regulation, VIII of 1096. By rules made under 
the said Regulation {vide Government Notification Dis. No. 254 of 23, Revenue dated 
the 7th March 1923) income derived from tea industries is apportioned as agricul¬ 
tural income and non-agricultural income, in the ratio of 3 to 1 and it is only the non- 
agricultural income that is assessable to tax. The portion thus regarded as agri¬ 
cultural income is exempted from tax only by virtue of the provisions of section 2(1) 
of the said Regulation ; if the said section does not cover any income, though derived 
by or through agricultural—to use the word in non-technical sense—process, then that 
portion, as well as this non-agricultural portion is assessable to tax. 

2. The area under tea cultivation from which the Company make the income 
from tea is 359 acres, and the whole of this area is part of the Vanjipuzha Edavaka. 
The lands in this Edavaka, including the area owned by the said company do not pay 
any land revenue to government, nor is such area subject to any local rate. The 
question that arises for decision is whether income derived from such land is within 
the definition of “agricultural income ’ - in section 2 (1) of the Travancore Income- 
tax Regulation, VIII of 1096. 

3. My opinion is that income derived from land which neither pays land re¬ 
venue to government, nor pays any local rate assessed and collected by officers of 
government as such is not “ agricultural income” for purposes of income-tax. The 
definition of the term “ agricultural income” consists of two parts (a) and (b) ; 
admittedly the income in question does not fall within part (a) of section 2(1). It is 
argued that part (b) applies to all land irrespective of its being assessed to land re¬ 
venue or not. I am respectfully of the opinion that this is not the proper interpreta- 

* (19-S) *S Tra. L- J 4 °° 


CDMMR., OF INCOME-TAX v.'CENTRAL TRAVANCORE RUBBER CO. 5 


tion to put on the definition. The object that the legislation seems to have had 
appears to be that lands already contributing to the government exchequer should not 
be burdened with a fresh tax thereon. In taxing income, therefore, income from such 
lands has to be exempted. But income from such land may be derived by different 
methods and by different persons. Broadly viewed, part (a) of the definition applies 
to landlords, and part (b) (1) to cultivating tenants, and the rest of part (b) is merely 
to extend the meaning of the words "rent” and "agriculture” by bringing within their 
ambit such operations as one ordinarily performs to render the yield marketable To 
read part (a) as applying to one class of land, and part (b) as comprising a much 
more extended class of land, is, I submit, not a natural interpretation. 

4. In aigument it was said that taxing statutes are to be strictly interpreted, 
and if two interpretations are permissible the one in favour of the subject must be 
preferred. I do not demur to this, but the choice is not, to my mind, between two 
unequally balanced interpretations. If one interpretation is more natural, less forced 
and more in keeping with the object and purpose of a statute, that ought to be pre¬ 
ferred, even if it happens to be in favour of the taxing authority. 

The preamble to this Regulation clearly shows that the objective is to tax in¬ 
come from certain sources, and the object of defining* agricultural income is with a 
view to exempt it in section 3 (2) (ix). 

S* I am fortified in the view I have ventured to take as stated a Dove by an 
examination of the recent history of legislation in British India in reference to this 
topic. The definition of agricultural income in the Income-tax Act of 1918 contained 
the same wording as in|_this Regulation and when it was repealed and the Act of 1922 
came into effect, there was a change in the definition. But it is noteworthy that this 
change was disclaimed as any change in the purview of the definition as it stood in 
the Act of 1918 ; it was expressly claimed to be for the purpose of making the mean¬ 
ing clearer (see the Report of the Joint Committee). 

A. Venkatarama Iyer, Head Sirkar Vakil, for the Sirkar 

K. G. Sesha Aiyar, K. A. Krishna Aiyen gar, V. J. Joseph aid T. J. Joseph , 
for the assessee. 

JUDGMENT. 


This is a reference under section 50 of the Income-tax Regulation (Regulation 
VIII of 1096) by the Chief Revenue Authority (the Commissioner of Land Revenue 
and Income-tax) requesting the favour of this Court’s views as regards the correct in¬ 
terpretation of section 2 (1) (b) of the Income-tax Regulation. 

The facts, so far as they are necessary for the purposes of this reference, may 
be briefly stated as follows: The assessee is the Central Travancore Rubber Company 
Ltd., Mundakayam and the income assessed to income-tax in the present case is the 
income derived by the said Company from the tea industry carried on by them in 
Travancore. By Government Notification, Dis. No. 254 of 23/ Revenue, dated the 
7th March 1923, the income derived from the tea industry is apportioned as ‘ agricul¬ 
tural income ’ and ‘ non-agricultural income ’ in the rates of 3 to 1. The legality of 
assessment to income-tax of the non-agricultural portion of the income from the in¬ 
dustry is not questioned. Nor does it form the subjectmatter of the reference. The 
dispute relates to the portion of the income declared by the above-mentioned C.overn- 
ment Notification to be agricultural income.’ The area under tea cultivation from 
whjch the income under reference is obtained, is situate in the Peruvanthanam Eda- 
vakai of the Vanjipuzha Chief, and is completely exempt from payment of land reve¬ 
nue to government. The question referred for decision is whether the'3/4 of the income 
enved by the Company from the tea estates which are exempt from payment of land 
revenue or local rates assessed and collected by officers of government, is liable to 
be assessed to income-tax. lhe assessee contended that the said 3/4 was ‘ agricul- 
tural income withm the meaning of section 2 (1) (b) (i) of Regulation VIII of 1096 
and was hence exempted from assessment under section 3 (ix). 'I he Chief Revenue 
thority, on the other hand, is of opinion that section 2 (1) (b) (1) applies only to 
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incomes derived by agricultural operations conducted on lands which are assessed tn 
land revenue or subject to local rates assessed and collected by officers of gove^ent 

The learned Head Sirkar Vakil, who appeared for the Chief Revenue Authority 
argued that agricultural income ’ as defined by section 2 (1) of the Regulation 
covered only income derived from lands which were either assessed to land revenue 
or subject to a local rate assessed and collected by officers of government ; and that 
income derived by agriculture from lands which were exempt from payment of land 

fro en tL° r ° C - a rat f ass . essed collected by government officers was excluded 
from the purview of section 2(1). and that such income, even though 4 agricultural 

income in a loose sense was liable to be assessed to income-tax. Section 2 (1) (a) 
refers to one class of. agricultural income ’ viz., rent or revenue derived from land 
which is used for agricultural purposes’ and is either assessed to land revenue or sub¬ 
ject to a local rate assessed and collected by officers of our government as such, 
i hus so^ far as the receiver of the rent or revenue is concerned, the 4 rent or 
revenue received by him from land used for agricultural purposes will be exempt 
from payment of income-tax only if the lands from which the said rent or revenue is 
received is of the description mentioned in section 2 (1) (a). It is conceded by 
both sides that the agricultural income ’ under reference does not come under this 
category. Section 2 (1) (a), however, .does not exhaust the definition of 4 agricul¬ 
tural income. The definition of agricultural income ’ is extended by section 2 (1) 
(b) so as to include any income derived from 

(i) agriculture, or 


(ii) the performance by a cultivator or receiver of rent-in-kind of any process 
ordinarily employed by a cultivator or receiver of rent-in-kind to render the produce 
raised or received by him fit to be taken to market, or 

(iii) the sale by a cultivator or receiver of rent-in-kind of the produce raised or 
received by him, when he does not keep a shop or stall for the sale of such produce, or 

(iv) any buildings owned and occupied by the receiver of the rent or revenue 
of any such land as is referred to in clause (a) or occupied by the cultivator, or the 
receiver of the rent-in-kind, of any land with respect to which or the produce of which 
any operation mentioned in sub-clauses (ii) & (iii) is carried on : 


Provided that the building is on or in the immediate vicinity of the land, and 
is a building which the receiver of the rent or revenue or the cultivator or the receiver 
of the rent-in-kind, by reason of his connection with the land, requires as a dwelling 
house, or as a store-house or other out building. We are not here concerned with 
sub-clauses (ii) to (iv). It was conceded by the learned Head Sirkar Vakil that the 
income under reference in this case would generally speaking come within the cate¬ 
gory of ‘ income derived from agriculture ’ under clause (b) (1). But his argument 
was that in order that the exemption granted by section 2 (1) (b) could be claimed 
the ‘ agriculture ’ must have reference to land of the class mentioned in section 2 (1) 
(a). In other words, section 2 (1) (a) and (b) apply only if the land in respect- of 
which the agricultural operation is carried on or the rent or revenue is received is one 
paying income to government in some form or other and hence, income derived from 

agriculture in respect of lands which, as in the present case, are exempt from pay¬ 

ment of any revenue to government is liable to be assessed to income-tax. 

What we have to see is whether the above argument can be accepted as sound 
on a proper construction of section 2 (1). It has to be remembered at the 

outset that section 2 (1) (a) specifies the class of lands, the rent or revenue from 

which is exempt from assessment under the Regulation ; while section 2 (1) 0 >) does 
not specify the class of lands to which it has reference. It simply says :— Any in¬ 
come derived from (i) Agriculture.” Prima facie, therefore, section 2 (1) (b) will cover 
all incomes derived from agriculture irrespective of the fact whether the land from 
which the income is derived is or is not paying land revenue to government m some 
form or other. It was, however, argued by the learned Head Sirkar Vakil, that the 
legislature having under clause (a) restricted the exemption in the case of landlords 
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or proprietors to income derived from land which paid land revenue to government in 
some form or other, could not have intended to remove that restriction when it came 
to deal with the income derived by tenants or cultivators or persons other than the 
landlords or proprietors ; and that, therefore, cl.ause (b) must also be construed as 
having reference to income from lands of the specific class referred to in clause (a). 

The question then is whether in the absence of anything in the language of 
section 2 (r) (b) restricting its operation to income derived from any particular class of 
land, we shall be justified in importing into it the restriction which we find expressly 
mentioned in clause (a) of the section. 


This leads us on to the principles which ought to guide us in construing fiscal 
statutes such as the one in the present case. In Partington v. Attorney-General 
(1), Lord Cairns observes (see page 122) :—“ I am not at all sure that in a case of 
this kind—a fiscal case—form is not amply sufficient, because, as I understand the 
principle of all fiscal legislation, it is this; if the person sought to be taxed comes 
within the letter of the law, he must be taxed, however great the hardship may appear 
to the judicial mind to be. On the other hand, if the Crown, seeking to recover the 
tax, cannot bring the subject within the letter of the law, the subject is free 
however apparently within the spirit of the law the case might otherwise ap-’ 
pear to be. In other words, if there be admissible in any statute, what is called an 
equitable construction, certainly such a construction is not admissible in a taxing 
statute, where you can simply adhere to the words of the statute.” In Attorney- 
General v. Milne (2), a case relating to the construction of certain sections of the 

Sn f-t 94 providing for the payment of what is called the 4 Settlement 
Estate Duty , Viscount Haldane L. C., observes as follows:—“it may be that if probabi- 

th ^ ords used * Y* to be looked at » there »s, on the construction which 
the Court of Appeal have put on the statute, a casus omissus which the legislature was 

nhkely to have contemplated. But my Lords, all we are permitted to look at is the 

readiS^hr^' /V* ^ a n , at , ural , meanin g* we ca ™ot depart from that meaning, unless, 
reading the statute as a whole, the context directs us to do so. Speculation as to a 

fd^ffile 0 n f rUCtl u n haV,ng b<ien contem P lated by ^ose who framed the Act is in- 
admissible, above all m a statute which imposes taxation.” In Greenwood v. Smidth 

& ^ 0 ( 3 ), a case under the English Income-tax Act, the same principle is re-iterated 
by Lord Buckmaster in the following words It is I think imnnrtani *_ , 

the rule which the courts ought to obey, that where iH H T^ Member 

a by fh w r co t;r at,on ; if is st:z d i: zs? ^ 

nf c , ourts K ? annot ass *nt to the view that if a section in a taxing statute* 

newtnd^ddTdnW^T 0118 me ? mng * {t is Possible out of that ambiguity to extract a 
new and added obligation not formerly cast upon the tax-naver ’» w 1/• „ ,,,, 

•«* • issznsssa 

respect,% SsSfcite^ ^ wheth" may Say 50 ** 
Head Sirkar Vakil is worthy of a^Dta^ h. * f argument of the learned 

guage of section 2 (1) (b) £) was very cleir and T*? fr ^ nkJy * that lan- 

construction there will 4, be a casus omissus whichth^ P ai ^ rap b, that on such a 
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himself. “ All we are permitted to look at is the- language used. If it has a natural 
meaning, we cannot depart from that meaning.” There can be no doubt that the 
assessee in the present case does not come within the letter of the law. He ought 
therefore, to be free. 

It may not be out of place to mention here that section 2 (i) (a) and (b) of our 
Income-tax Regulation is identical in language with section (2) (1) (a) and (b) of the 
British Indian Income-tax Act, VII of 1918, on the lines of which our Regulation has 
been modelled. Act VII :>f 1918 has been consolidated and amended by Act XI of 
1922. In the latter Act, section 2 (1) (b) has been changed into “ (b) any income 
derived from such land by CO Agriculture, or etc.” (The italics are ours). The 
Select Committee in their report say that the language of clause (b) was changed to 
make it clear that that clause referred only to lands paying land revenue or local rates. 
We are not concerned with how the Select Committee would have construed section 2 
(1) (b) of Act VII of 1918. No-decision of any of the British Indian courts on 
section 2 (1) (b) of Act VII of 1918 has been cited at the Bar. Nor have we been 
able to find any ourselves. We entertain no doubt as to what construction would have 
been put upon that section if any concrete case had come before the courts. We re¬ 
ferred to the amendment merely to show that the British Indian legislature thought 
fit to make the language of section 2(1) (b) plain, so as to cover only lands mention¬ 
ed in clause ( a). Unless our legislature amends section 2 (1) (b) of our Regulation, 
so as to express their intention that section 2 (1) (b) should cover only income from 
lands of the kind referred to in clause (a), the courts cannot on the plain language of 
the section as it stands, import into it an intention which the language would not 
warrant, and against the well known principles of the interpretation of fiscal statutes. 

For the above reasons, we feel no hesitation in holding that section 2 (1) (b) 
(1) of the Income-tax Regulation properly construed, would include income derived 
from all lands irrespective of whether they are assessed to land revenue or other 
rates, or are exempt from payment of any kind of tax to government; and that the 
agricultural income which is the subjectmatter of the reference is not assessable to in¬ 
come-tax by virtue of the combined provisions of section 2 (1) (b) (1) and section 

3 Ox). 

A copy of this judgment will be forwarded to the Land Revenue and Income- 
tax Commissioner under section 50 (3). 


[ 3 ] IN THE CHIEF COURT OF TRAVANCORE. 

Before Mr. Justice Raman Tatnpi , Mr. Justice Jacob and Mr. Justice Pafames - 

wara Menon. 

[21st Dhanus 1101 : 4th January 1926.] 

The Commissioner of Income-tax, Travancore .. Referring Officer. 


v. 


The Imperial Bank of India, Ltd., Alleppey 


MM 


Assessees. 


Interne- tax Regulation {.VIII of 1096) Secs. 4 and 8 —Imperial Batik of Indio— Branch profits 

_ Capital to Branch supplied by Head Office in Madras—Claim for deduction of interest Paid thereon 

to Head Office—If allowable—Relation of Head Office to branch. 

On an assessment to income-tax of the Imperial Bank of India, Alleppey Branch, the Bank 
claimed to deduct the amount of interest paid by it to Head Office in Madras in respect of cap 
supplied by the latter. It was not shown that interest was paid by the Branch Bank in respect of 
any particular loan borrowed by the Head Office for financing it. # 

Held , that the income of the assessee is income which accrued in Travanc ° r *:''delation of 
come-tax under the Regulation and that the claim for deduction is not allowable, as the rel 
creditor and debtor is not possible between the Head Office at Madras and the r 9 

one legal person for purposes of Income-tax Regulation. 

The amount advanced by the Imperial Bank. Madras to its Alleppey Branch is m all intents 
and purposes money which for purposes of business the Imperial Bank has brought to Allepp y. 
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MC/sey Docks and Harbour Board v. Lucas, (1S83) 8 App. Cas. 891 ; Gresham Life Assurance 
Co. v. Styles, (1892) A. C. 309 ; Ashton Gas Co v. Attorney-General , (1906) A. C. 10; Usher's Wilt¬ 
shire Brewery Co. v. King , (>915) A - C. 4 33 / John Smith and Son v. Moore, (1921) 2 A. C. 13 ; 
Farmer v. North American Trust, (1912) A. C. 118; Referred to. 

K. G. Sesha Iyer, for the Assessees. 

Head Sirkar Vakil, for the Referring Officer. 

ORDER. 


PARAMESWARA MENON J. This is a reference by the Chief Revenue 
Authority under section 50 of the Income-tax Regulation (VIII of 1096) inviting this 
Court’s opinion on certain points formulated in the case stated by him. 

The facts so far as they are material for the purposes of this reference may be 
stated as follows:—On 9-5-1923 the Imperial Bank* of India, Alleppey, submitted be¬ 
fore the Collector of Income-tax, Quilon, a statement showing their income and expen¬ 
diture for the year ending the 30th June 1922. The income of the Bank for the said 
period, as shown by the above statement, was Br. Rs. 2,67,601-14-4, and the ex¬ 
penditure Br. Rs. 2,34,101-14-4. The net profit liable to be taxed under the Re¬ 
gulation was thus shown to be Br. Rs. 33,500. Among the items of expenditure five 
(making up a total of Br. Rs. 1,86,101-6-2) were disallowed by the Collector of 
Income-tax. We are concerned with only one of these items viz., an item of Br. Rs. 
1,74,200, which is shown in the accounts as “ interest paid to the Head Office.” The 
assessee preferred an appeal before the Chief Revenue Authority against the disallow¬ 
ance of the above item on the following grounds viz:— 

(a) For purposes of income-tax, the office in Madras and the Branch Office at 

Alleppey are two legal entities and the relation of debtor and creditor is legally 
possible as between them ; • 


(b) 7 he interest charged to the Branch Office is really interest the Head Office 
pays on monies borrowed by them for financihg the Branch Office ; 

11 £ een . customar y a11 the Branches of the Imperial Bank of India to 

allow the Head Office interest at s per cent, on all sums advanced by the Head Office 
for financing its branches and the profits of the branches are ascertained only after 
providing for payment of such interest to the Head Office ; and 

Off A The * in -!f reS T Paid by the Branch ° ffice is really income accruing to the 
Travl^core ** Travancore ’ and 5t is therefore not liable to income-tax in 


The Chief Revenue Authority found as follows 

th _ TmliaVp A | le PP e y Branch of the Imperial Bank of India and the Head Office of 
the Imperial Bank form one legal entity and the legal relation of creditor and debtor 
or vice versa is not legally possible between them ; 

- (U ?K Th ? alIegatioil f o£ the assesse e tha t the interest charged to the Branch 
Office in the statement of profits submitted to the Collector of Income-tax Ouilon 

interest paid to the Head Office for monies advanced by the Head Office has not been 

t:^olT:r * any '° an ° r '° anS b ™ d by the Head 0ffi “ for fin°S 

(iii) The custom alleged by the assessee has not been proved and it is nr,, 
income ST SEJoSLTS * * fa ^ ^ 

W ,ir? The incorae w ldch the Alleppey Branch earned in the year ending with soth 

* * The application of the assessee’s Vakil for a reference to thU 

Chief Revenue Authority has made the present reference. ‘ C> (Tra) , } the 
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The points which are referred to this Court for opinion are — 

of ^“ ePP€y ? ra ", Ch ° f the Imperial Bank 01 India »nd ‘he Head Office 

of that Bank in Madras, one legal entity, or are different and distinct leeal entities for 
the purposes of the Income-tax Regulation VIII of .096 i 

Branch ( a oH I f V h H re lt at nm° f Tu' and d ? btor le E a »y I^ble between the Alleppey 
Branch and the Head Office of the Imperial Bank of India ? 3 

u f ( 3 ) Is the rncrome Which accrued due to the Alleppey Branch of the Imperial 
Bank of India as per the statement of profits submitted to the Income-tax Collector 
of Ouilon, income which accrued in Travancore, and is it liable to income-tax within 
Iravancore as per the provisions of Regulation VIII of 1096 ; and 

(4) Is the custom alleged by the assessee, of the Head Office of the Imperial 
Bank of India charging the Branch Offices with interest on all sums advanced for 
financing the Branch Office a legally valid one, and has it any legal bearing on the 
question of ascertaining the taxable income of the Branch Office ? 

Before proceeding to record our answers to the questions so formulated by the 
Chief Revenue Authority, it may be well to bear in mind the statutory provisions 
bearing on the questions. It is clear that the charging sections of the Income-tax 
Regulation, so far as the subjectmatter of this Reference is concerned, are sections 4 
and 8. Section 4 provides that “income derived from business’ shall be chargeable to 
income-tax in the manner hereinafter appearing.” Section 8 specifies the portion of 
the “income derived from business” which is liable lo be assessed to income-tax. It 
lays down that “ The tax shall be payable by an assessee under the head ‘ Income 
derived from business’ in respect of the profits of any business carried on by him. ” The 
corresponding provisions of the British Indian Income-tax Act (See section 10 of Act 
XI of 1922) and the English Income-tax Act (See section 1 and Schedule D of 8 & 
9 Geo. v. Ch. 40) use the expression ‘ profits or gains ’ instead of ‘ profits ’ as ap¬ 
pearing in our Regulation, though we have it on the authority of the House of Lords 
that there is no distinction between the terms pre fits and gains [See Mersey Decks 
and Harbour Board v. Lucas (1)]. Section 8 further lays down how the profits of a 
business have to be computed for purposes of the Regulation and allows certain de¬ 
ductions to be made from the income of the business in order to arrive at the taxable 
amount of profits. The section also expressly disallows deductions being made of cer¬ 
tain items. 

The principles governing the computation of the profits of a trade or other busi¬ 
ness for the purposes of the Income-tax Acts had long engaged the serious attention 
of the highest Court in England ; and it may now be said to be fairly settled that pro¬ 
fits for the purposes of the Income-tax Act are synonymous with profits from the 
commercial point of view, except that certain expenses are expressly prohibited in com¬ 
puting profits under the Income-tax Act. In Gresham Life Assurance Society v. 
Styles, (2) Lord Halsbury L. C., observed “The word ‘ profits ’ I think 
is to be understood in its natural and proper sense—in a sense which no 
commercial man would misunderstand.” Again in Ashton Gas Company v. 
Attorney-General (3), the same eminent Judge put the matter in a different form 

thus ._“Now the profit upon which income-tax is charged is what is left after you have 

paid all the necessary expenses to earn that profit.” In a more recent case, Usher s 
Wiltshire Brewery Ltd. v. Bruce (4), Lord Loreburn expressed himself as follows 
“ Profits and gains must be estimated on the ordinary principles of. commercial 
trading by setting against the income earned the cost of earning it, subject to the 
limitations prescribed by the Act.” Lord Sumner (in the same case) put the matter 
more pithilywhen he said “ Trade incomings are not profits of the trade till outgoings 
have been paid or allowed for and deducted.” In the latest case on the point John 
Smith & Son v. doore (s), Vis< junt Finlay said: In determining the amount assess¬ 
able to the tax, deductions are to be ma de from the gross profits of all the expenses 

"TToii^PP- Cas. 8 9 , (3) ( / 906 >*^^ al * 2 ’ 

(2) (1892) A. C. 309 at 315. • * 433 ' 


(5) (1921) 2 A. C. 13. 
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incurred by the owner for the time being for the purpose of earning those profits. 
This indeed is involved in the very idea of profits.” 

Bearing these principles in mind what we have to see is whether the profits of 
the assessee in the present case have been correctly computed by the Income-tax 
Officers. Section 8(2) (iii) provides that in computing the profits of a business 
allowance has to be made “for the amount of interest paid in respect of capital bor¬ 
rowed for the purposes of the business, where the payment of interest thereon is not 
in any way dependent on the earning of profits.” Interest on borrowed capital, as 
Lord Atkinson observed in Farmer v. Scottish North American Trust , Limited , (1) 
“ is, in truth, money paid for the use or hire of an instrument of their trade, as much 
as is the rent paid for their office or the hire paid for a typewriting machine.” It is 
not contended on behalf of the Crown, that the assessee is not entitled to deduction 
on account of interest on borrowed capital as provided for in section 8 (2) (iii) ; but 
the learned Assistant Head Sirkar Vakil’s contention was that the amount in dispute 
in the case did not represent interest on borrowed capital. The question then for con¬ 
sideration is whether the amount of Rs. 1,74,200 in respect of which the deduction is 
claimed by the assessee is interest on borrowed capital coming within the purview of 
section 8 (2) (iii). 


The decision of this question depends on our answer to points 1 and 2 referred 
to this Court for opinion by the Chief Revenue Authority viz., “ Are the Alleppey 
Branch of the Imperial Bank of India and the Head Office of that Bank in Madras 
one legal entity or different and distinct legal entities for the purposes of the Income- 
tax Regulation VIII of 1096” ; and “ Is the relation of creditor and debtor legally 
possible between the Alleppey Branch, and the Head Office of the Imperial Bank of 
India.” Mr. Sesha Iyer on behalf of the assessee strenuously contended that both 
these points should be answered in the assessee’s favour, that is to say, that the Im¬ 
perial Bank of India, Madras and the Imperial Bank of India, Alleppey are different 
and distinct legal entities for the purposes of the Income-tax Regulation and that the 
relationship of creditor and debtor is legally possible between them. His argument may 
be summarised as follows : The Imperial Bank of India, Alleppey is carrying on banking 
business^ separately from the Imperial Bank of India, Madras. The business of the 
former is carried on monthly with borrowed capital. Rs. 1,74, 200 which is the 
item in dispute represents interest at 5 per cent, on thirty-fffur and odd lacs of rupees 
which have been borrowed for the purposes of the business from the Imperial Bank of 
India, Madras. It-is only an accident that the said amount came to be borrowed 
from the Imperial Bank of India, Madras. It might as well have been borrowed from 
the National Bank of India or the Indian Bank. This circumstance could not how¬ 
ever take the amount from the category of capital borrowed for the business It still 
remains borrowed capital as much as if the amount had been borrowed from some 
other bank. The usual practice of the Imperial Bank of India, Madras, is to borrow 
monies at 4* per cent, interest and advance them to the branches at Alleppey and 
other places at 5 per cent, interest ; and the latter are bound to pay interest at the 
said rate on the above advances. The net profits of the Imperial Bank, Alleppey, can 
therefore be arr.ved at only after makmg allowance for the amount of interest paid to 
the Imperial Bank of India > Madras, as shown in the accounts. 


I am unable to accede to the arguments of the assessee’s learned Vakil as 
above set forth. It seems to me that the entire argument is based on a wron* hypo¬ 
thesis viz., that there are more than one Imperial Bank of India. That B^nk 
been constituted under the Imperial Bank of India Act (XLVII of 1920; for the our 
pose of taking over the undertakings and business of the Bank of Bengal the Bank 
of Bombay, and the Bank of Madras. It has got three local Heart Offi ™ • k 
Calcutta, Bombay and Madras and branches in different parts of India V,Z *’ 
Ceylon Thus the law knows only of one corporate body ™ a 

WUmugh ^transacts business in different pa rts ofXXn're «hXg h dffftem 

(O (1912) A. C. 118at 127. ~ “ -- 
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branches or agencies. There is thus no force in the argument that the local HmH 

Office of the Imperial Bank of India at Madras and the branch at Alleppey are differ- 
ent legal entities. ^ J cr 


The Chief Revenue Authority has found, and this finding is not open to 
question that it has not been shown that the amount in question is interest in respect 
of any particular loan or loans borrowed by the Head Office for financing the branch 
office. The principal amount whereof Rs. 1,74,200 is said to represent interest at 5 . 
per cent, is thus money belonging to the Imperial Bank of India but brought to the 
Alleppey Branch for the purposes of carrying on the business at Alleppey. It may 
readily be conceded that the business of the Imperial Bank of India, as of other 
similar Banks, is carried on partly with the capital contributed by the shareholders 
and partly with borrowed capital including deposits. From this circumstance no in¬ 
ference can be made that the amount sent by the local Head Office at Madras to the 
Alleppey Branch is part of the amount borrowed by the Imperial Bank for purposes 
of carrying on its business. According to the balance sheet of the Imperial Bank of 
India for the half-year ending 30th June 1922, it is seen that the capital paid up is 5 
and odd crores of rupees and that the reserve is Rs. 4 crores and odd. The balance 
sheet also shows that the amount invested in Government securities is Rs. 7 crores 
and odd and that the dead stock of the Bank represents Rs. 2 crores and odd. Upon 
these figures an argument was built by the learned Vakil for the assessee, and it is 
this, viz., that the money belonging to the shareholders is practically locked up in 
Government securities and dead stock which yield no profit, and that the business of 
the Bank is virtually carried on with borrowed capital ; and that hence the Rs. 34 
lacs and odd sent by the local Head Office at Madras to the Alleppey Branch may 
without any difficulty be treated as borrowed capital. This argument involves two 
assumptions neither of which is warranted by the facts so far as they appear from the 
reference, viz., that it is the paid up capital and the reserve fund that have been 
earmarked to be deposited in Government securities and to be locked up in dead 
stock, and that Government securities carry no interest. There is thus nothing in the 
records to warrant the inference that it is the capital borrowed by the local Head 
Office at Madras that has been advanced to the Alleppey Branch for purposes of 
carrying on the business at Alleppey. As I have already observed the Chief Revenue 
Authority has found that it has not been shown that the amount in dispute represents 
interest on any particular loan borrowed by the local Head Office at Madras for 
financing the Branch Office at Alleppey. This finding is not open to question here. 

From the above discussion it follows that the 34 lacs of rupees advanced by 
the local Head Office at Madras to the Alleppey Branch is to all intents and purposes 
money which for purposes of their business the Imperial Bank of India has brought to 
Alleppey. There is and can be no relationship of creditor and debtor between the 
Head Office at Madras and the Alleppey Branch except as created by the entries in 
the accounts. But such entries cannot create the legal relationship of creditor and 
debtor between the two. A man who keeps apart funds belonging to himself for 
separate purposes, may enter in his accounts that he has borrowed a particular 
amount from the funds set apart for one purpose for use for a different purpose. This 
entry in his accounts cannot make him his own debtor- The true test is whether 
the creditor can enforce his remedies against the debtor in a court of law. If he can¬ 
not there is no relationship of debtor and creditor which the law can recognise. It 
was fairly conceded by the learned Vakil for the assessee that the local Head Office 
of the Imperial Bank at Madras cannot sue the Alleppey Branch in a court of law if 
default is made in the payment of the principal amount advanced or the interest due 
thereon. All that would be done, according to him, is to write up the accounts in such 
a way as to show that Alleppey Branch is a debtor to the local Head Office at Madras. 
But, as shown already, this by itself cannot constitute the legal relationship of debtor 

and creditor between the two offices. 

I would therefore answer the first two points against the assessee. It necessari¬ 
ly follows that the amount in dispute in the case is not interest on borrowed capital 
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and that the assessee cannot claim deduction of that amount in computing the pro 
fils of the business for the purposes of the Income-tax Regulation. 

My answers to the questions formulated by the Chief Revenue Authority there¬ 
fore are :— 

(1) That the local Head Office of Imperial Bank of India at Madras and, the 
Branch Office at Alleppey from one legal person for the purposes of the Income-tax 
Regulation. 

(2) That the relation of creditor and debtoi' is not legally possible between 
them, and 

(3) That the income which accrued due to the Alleppey Branch of the Im¬ 
perial Bank of India is income which accrued in 'Travancore and is liable to income- 
tax within Travancore as per Regulation VIII of 1096. 

I do not think it necessary to express any opinion on the 4th point except that 
any practice in regard to the mutual dealings of two branches of the Imperial Bank 
of India cannot affect the computation of the profits for purposes of the Income-tax 
Regulation. 

The costs of this Reference including Vakil’s fee Rs. 15 will be paid by the 
assessee. 

A copy of this order will be forwarded to the Chief Revenue Authority along 
with the records of Reference. 

RAMAN TAMBI J.—I am of the same opinion and have nothing to add. 

JACOB J.—I agree. 







193364 


